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CASES 


1853. 
ARGUED  AND  DETERMINED 

IN 

THE  QUEEN'S  BENCH, 

IN 

EASTER    TERM, 

XVI.  VICTORIA. 


The  earlier  cases  decided  in  this  term  will  be  found  in 

vol.  L 


Isaac  Howard  against  John  Hudson.  Thunda^, 

Apnl  28Ui, 

nPRESPASS,   for  that  defendant  assaulted  plaintiff,  Trespass  for 
and  'imprisoned  the  plaintiff  in  the  remand  ward  ^uatiffintbe 

remand  ward 
in  the  Queen's 
Prison.  Plea :  jostification  under  ca.  sa.  at  the  suit  of  if.,  to  the  sheriff  of  Vorhthire,  under 
wbich  plaintiff  was  arrested,  and  remained  in  tbe  sheriff's  custody,  till  be  was  brought  up  on 
habeas  corpus  and  committed  by  order  of  a  judge  to  defendant  as  keeper  of  the  Queen's 
Prison,  with  tbe  cause  of  his  detention  aforesaid.  New  assignment :  That  plaintiff,  whilst 
in  custody  at  K,  petitioned  tbe  Court  for  tbe  relief  of  InsoWent  Debtors ;  that  bis  petition 
was  transmitted  to  the  judge  of  the  county  court  of  V.,  who  adjudicated  that  for  fraud  he 
should  be  remanded  for  one  year  from  12th  April  1851 ,  and  then  discharged :  that  tbe  judge 
of  the  county  court  made  a  warrant,  directed  to  the  gaoler  of  F.,  ordering  his  discharge  from 
the  detainer  of  W,  at  that  date ;  and  that  the  warrant,  as  well  as  tho  detainer,  was  delivered 
to  the  defendant  on  plaintiff^s  commitul :  and  plaintiff  new  assigned  imprisonment  after 
12th  4pri7  1862.  Plea:  That  defendant  had  not  tbe  warrant.  Replication:  That  he 
had  the  warrant.    Issue  thereon. 

On  the  trial  it  appeared  that  defendant  had  only  a  copy  of  the  warrant ;  but  tbe  jury 
found  that  he  led  plaintiff  to  believe  he  had  the  original.  It  appeared  that  plaintiff  was 
placed  in  the  remand  ward,  and  ^so  that  he  had  applied  without  success  to  a  Judge,  and 
to  the  Court  fur  the  relief  of  Insolvent  Debtors,  for  a  warrant  addressed  to  defendant  to 
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EASTER  TERM. 


1853. 


Howard 
Hudson. 

antborize  his 
discbarge 
pursuant  to 
the  adjudica- 
tion, and  that 
he  was  de- 
tained three 
days  after  12th 
April  1852. 

Held:  That 
there  was 
nothing  to 
preclude  the 
defendant  from 
shewing  that 
his  repre- 
sentation that 
he  had  the 
warrant  was 


of  the  Queen's  Prison,  and  kept  and  detained  him  there 
for  a  long  time,  to  wit"  &c.,  "contrary  to  law  and 
against  the  will"  &c. 

Plea:  That  John  Beaumont  sued  out  a  ca.  sa.  from 
the  Exchequer,  directed  to  the  sheriflF  of  Yorkshire^ 
against  the  now  plaintitF,  for  a  debt  of  23i  O*.  4rf.  and 
9i  4*.  costs,  under  which  plaintitF  was  arrested  by  the 
sheriff;  and  that  Christopher  Nathaniel  Wilson  sued  out 
another  ca.  sa.  out  of  the  Exchequer,  directed  to  the 
sheriff  of  Yorkshire^  against  the  plaintiff  for  a  debt  of 
200i,  and  8/.  As.  costs,  under  which  also  the  sheriff 
detained  plaintiff:  that,  whilst  he  was  so  detained,  a 
writ  of  habeas  corpus  ad  subjiciendum  issued  out  of  the 
Court  of  Queen's  Bench,  under  which  plaintiff  was 
erroneous,  as     brouffht  up  from  York  to  London;  that,  by  an  order  of 

there  was  no  ®  ^  ^  ./ 

evidence  either  Erie  J.,  he  was  committed  to  the  custody  of  the  defend- 
that  he  in-  .  •  i_      i 
tended  plaintiff  ant  as  keeper  of  the  Queen's  Prison,  with  the  causes 

the  faith  of       of  detention    aforesaid;  and  so  the  plea  justified  the 
the  repre- 
sentation, or 
that  plaintiff 
did  so  act  upon 
it  to  his  pre- 
judice; and 
that  without 
both  these 
ingredients 
there  can  be 
no  conclusion 
by  a  repre- 
sentation. 

Held,  also, 
that  plaintiff 
was  not  enti- 
tled to  judg- 
ment non 
obstante  vere- 
dicto, on  the 
ground  that 
the  placing  in 
remand  ward 
was  not  jus- 
tified, the 


trespasses. 

New  assignment  That,  whilst  plaintiff  was  a  prisoner 
at  Yorky  he  petitioned  the  Court  for  the  relief  of  Insol- 
vent Debtors;  and  a  vesting  order  was  made  on  12th 
April  1851.  That  plaintiff  filed  his  schedule,  describing 
therein,  amongst  other  debts,  those  due  to  Beaumont 
and  Wilson:  that  an  order  was  made  referring  the 
petition  to  the  county  court  of  Yorkshire;  and  the 
petition  was  transmitted  there :  that  the  judge  of  that 
court  made  an  adjudication,  reciting  that  there  appeared 
fraud  on  the  part  of  plaintiff,  and  ordering  that  he 
should  be  entitled  to  the  benefit  of  the  Act  and  be  dis- 
charged, as  to  the  debts  named  in  the  schedule,  in  twelve 

place  of  cus- 
tody not  being  the  gist  of  the  action,  whether  defendant's  act  in  that  respect  was  or  was  not 
justifiable. 

Qtuere,  whether  the  gaoler  was  bound  to  discharge  plaintiff  on  notice  of  the  adjudication, 
without  a  warrant  to  himself  for  his  own  protection. 
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months  from  the  date  of  the  vesting  order :  and  that  a  1853. 
warrant  to  the  gaoler  of  York  issued  under  the  hand  of  Howard" 
the  judge,  ordering  that  plaintiflF  should  be  discharged  hudsok. 
from  the  custody  of  the  said  gaoler  as  to  the  detainers  of 
Beaumont  and  Wilson  at  the  expiration  of  twelve  calen- 
dar months  to  be  computed  from  12th  April  1851  ; 
which  was  delivered  to  the  gaoler  of  York:  that  the 
petition  and  other  proceedings  were  returned  to  the 
Court  for  the  relief  of  Insolvent  Debtors.  And  that 
« the  plaintiff  was,  by  the  said  Sir  William  Erie,  com- 
mitted to  the  custody  of  the  defendant  with  the  said 
warrant  as  well  as  the  said  detainers,  and  was  by  the 
said  sheriff  delivered  to  the  defendant  with  the  said 
warrant  as  well  as  the  said  detainers."  The  plaintiff 
then  new  assigned  imprisonment  in  the  remand  ward 
after  12th  April  1852. 

Plea,  to  the  New  assignment :  That  the  plaintiff  was 
not  committed  by  Erie  J.  with  the  said  warrant  as  well 
as  the  said  detainers,  nor  delivered  to  the  defendant 
with  the  said  warrant  as  well  as  the  said  detainers ;  and 
that  defendant  detained  plaintiff  during  three  days  after 
12th  April  1852,  and  then  discharged  him;  and  that 
defendant  never  had  the  adjudication,  or  the  warrant 
mentioned,  or  any  warrant  addressed  to  the  defendant 
from  any  court :  verification. 

Replication  :  "  That  the  plaintiff  was,  by  the  said  Sir 
William  Erie,  committed  to  the  custody  of  the  defendant 
with  the  said  warrant  as  well  as  the  said  detainers,  and 
the  plaintiff  was  delivered  by  the  said  sheriff  to  the 
defendant  with  the  said  warrant  as  well  as  the  said 
detainers  :**  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Erk  J.,  at  the  Middlesex  sittings  in 
B  2 
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1853.  last  Hilary  Term,  it  appeared  that  there  was  annexed  to 
HowAAD  *^®  return  to  the  habeas  corpus,  mentioned  in  the  pleadings, 
Hudson  ^  ^^P^  ^^  ^^  warrant  of  the  judge  of  the  county  court, 
addressed  to  the  gaoler  of  York  and  authorizing  him  to 
discharge  the  plaintiflf  after  12th  April  1852.  On  this 
copy  was  a  certificate  of  the  gaoler  of  York  that  it  was  a 
true  copy.  The  original  was  not  sent  to  London.  An 
order  of  Erie  J.,  made  on  the  23d  July  1851,  was  given 
in  evidence.  It  was  endorsed  on  the  return  to  the 
habeas  corpus ;  and  it  ordered  that  the  plaintiff  should  be 
committed  **  to  the  custody  of  the  keeper  of  the  Queen% 
Prison  in  execution,  with  the  causes  within  mentioned, 
there  to  remain  until"  &c.  With  this  order  the  de- 
fendant received  the  certified  copy  of  the  warrant,  still 
annexed  to  the  return.  The  plaintiff  was  lodged  in  the 
remand  ward,  and  treated  in  all  respects  as  a  remanded 
prboner.  The  plaintiff,  on  31st  March  1862,  applied 
to  the  defendant  for  the  causes  of  his  detention ;  he 
received  a  written  statement  which,  after  setting  out 
the  return  by  the  sheriff  of  Yorkshire  to  the  habeas 
corpus,  and  the  order  of  Erie  J.,  stated  that  ^'annexed 
to  the  sheriff's  return  is  a  warrant  of  the  judge  of  the 
county  court  of  Yorkshire  of  which  the  following  is  a 
copy;"  this  was  inaccurate,  as  in  fact  a  copy  only  of 
the  warrant  was  attached  to  the  return,  and  that  was 
copied  in  the  statement  of  the  causes  of  detention. 
The  copy,  however,  contained  in  the  statement  fur- 
nished to  the  plaintiff,  bore  on  the  face  of  it  a  copy  of 
the  certificate  of  the  gaoler  of  Yorky  that  it  was  a  true 
copy  of  the  original.  The  plaintiff,  having  obtained  this 
statement  of  the  causes  of  his  detention,  caused  appli- 
cation to  be  made  to  Martin  B.  for  an  order  to  the 
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defendant  to  dischaiige  him  on  13th  April  when  it  should  1853. 
arrive.  The  plaintiff  made  this  application  on  the  ground  HowAaD 
that  the  warrant  addressed  to  the  gaoler  at  York  was  Hudson. 
not  sufficient  to  authorize  the  keeper  of  the  Queen's 
Prison  to  discharge  him ;  the  practice  in  all  such  cases 
being  to  obtain  a  Judge's  order.  His  application  was 
refused.  He  then  applied  to  the  Court  for  the  relief  of 
Insolvent  Debtors  for  a  warrant,  to  the  keeper  of  the 
Queen's  Prison,  to  discharge  him  pursuant  to  the  adju- 
dication of  the  county  court;  but  his  application  was 
refused  (a).  On  13th  April  the  defendant  refused  to 
discharge  the  plaintiff,  on  the  ground  that  his  doing  so 
without  authority  would  make  him  liable  to  the  de- 
taining creditors :  but  finally  he  took  this  responsibility 
upon  himself,  and  allowed  plaintiff  to  depart  on  the 
16th  April 

The  jury,  in  answer  to  questions  from  the  learned 
Judge,  said  that  the  defendant  never  had  the  original 
warrant,  but  that  he  had  acted  as  if  he  had  it,  and 
led  the  plaintiff  to  believe  that  he  had  it  The  learned 
Judge  thereupon  directed  a  verdict  for  the  defendant, 
giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff, 
if  the  Court  should  be  of  opinion  that  the  defendant 
was  precluded  from  shewing  that  he  never  had  the 
originaL 

Parryi  in  last  HUary  Term,  obtained  a  rule  nisi  to 
enter  the  verdict  for  plaintiff,  or  for  judgment  non 
obstante  veredicta 

(a)  It  did  not  t|>pe«r  why  the  Conrt  refused  to  interfere ;  bat  probably 
the  Court  doubted  u  to  their  jurisdiction  over  a  petition  which  has  once 
been  referred  to  the  judge  of  a  county  court.  See  Rtgina  v.  Dowlimg, 
M§af  9th,  1853.     Post. 
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1853.  fFatsan  and  UntkarA  {a)  shewed  csLUse.    The  question 

Howard  ^^^  hardly  be  understood  without  reference  to  the  Acts 
HnDsoN.  uoder  which  an  insolvent  debtor,  in  custody  under  a  ca. 
sa.,  is  discharged  pursuant  to  an  adjudication.  Stat  1  &  2 
Vict  c.  110.  s.  83.  enacted  that,  when  an  adjudication  is 
made  by  the  Court  for  the  relief  of  Insolvent  Debtors, 
or  a  commissioner  thereof  on  his  circuit,  on  the  petition 
of  an  insolvent  debtor,  order  shall  be  made  according  to 
it,  **  and  the  said  court  or  commissioner  shall  also  issue 
a  warrant  or  warrants  to  the  gaoler  accordingly,  ordering 
the  discharge  of  such  prisoner  from  custody  as  to  the 
detainers  under  which  he  or  she  shall  then  be  confined, 
or  which  shall  be  lodged  against  him  or  her  before  he  or 
she  shall  be  out  of  custody,  the  same  being  for  debts 
in  respect  of  which  such  adjudication  shall  have  been 
made."  The  adjudication  is  in  respect,  not  of  all  debts, 
but  only  of  those  mentioned  in  the  schedule;  Leonard y. 
Baker  (ft).  If,  therefore,  the  section  had  stopped  here, 
the  gaoler  would  have  been  obliged  at  his  peril  to  en- 
quire, in  each  case,  whether  the  debt  in  respect  of  which 
the  prisoner  is  detained  was  in  the  schedule.  Sect  83,  to 
obviate  this,  has  a  proviso,  ^^  that  in  all  cases  the  detainer 
or  detainers,  with  respect  to  which  any  such  prisoner 
shall  have  been  adjudged  to  be  discharged  out  of  custody, 
he  being  then  in  custody  thereupon,  shall  be  specified 
in  the  warrant  of  the  said  court  or  commissioner,  to  be 
delivered  to  the  gaoler  in  that  behalf."  And,  by  sect 
110,  the  gaoler  is  bound  to  obey,  and  is  indemnified  for 
obeying,  any  order  of  the  court  or  of  a  commissioner. 
So  that  the  object  of  the  warrant  is  to  protect  the  gaoler 

(a)  On  the  25th  April,  before  Lord  Campbell  C.  J.  and  Erie  J.,  and  on 
ibis  day  before  Lord  Campbell  C.  J.,  Wightman,  Erie  and  Crompton  Js. 

(b)  15  M.  «f  }K.  202. 


▼. 

Hudson. 
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who  obeys  the  orders  to  him  by  discharging  the  prisoner,  i853. 
notwithstanding  the  detainers  specified  in  the  warrant.  ■Bowam 
Then,  by  stat  10  &  11  Fict  c.  102.  s.  10.,  the  juris- 
diction, formerly  exercised  by  the  commissioners  of  the 
Court  for  the  rehef  of  Insolvent  Debtors  on  circuit,  is 
given  to  the  judge  of  the  county  court  within  whose 
district  the  insolvent  debtor  is  in  custody.  In  the 
present  case,  the  plaintiff  being  an  insolvent  debtor 
in  custody  in  Vark^  his  petition  was  properly  sent  to 
the  judge  of  the  county  court  of  Yorkshire  holden 
at  York;  and  the  judge,  having  adjudicated,  made  a 
warrant,  which  he  directed  to  the  gaoler  of  PbrA,  and 
which,  as  is  stated  in  the  pleadings,  ordered  that  the 
plaintiff  should  be  discharged  from  the  custody  of  the 
gaoler  of  York,  as  to  the  detainers  of  Beaumont  and 
fVilsoHj  on  the  expiration  of  twelve  calendar  months 
to  be  computed  fix>m  the  12th  April  1851.  Had  the 
plaintiff,  on  the  13th  April  1852,  still  been  in  the 
custody  of  the  gaoler  of  York,  there  would  have  been 
no  difficulty :  the  gaoler  of  York  would  have  obeyed  the 
order  to  him  contained  in  the  warrant ;  and,  if  either 
Beaumont  or  JVilsan  had  brought  an  action  for  an  escape, 
the  gaoler  of  York  would  have  been  indemnified  under 
Stat.  1  &  2  Vict.  c.  110.  s.  110.  But  the  plaintiff  caused 
himself  to  be  removed  under  habeas  corpus  from  York; 
and  he  was  committed  to  the  custody  of  the  defendant, 
the  keeper  of  the  Queen's  Prison.  Now  no  order  had 
been  addressed  by  any  one  to  the  keeper  of  the  Queen's 
Prison.  He  never  had  the  warrant  of  the  judge  of  the 
county  court  of  Yorkshire;  but,  if  be  had,  it  was  a 
warrant  to  authorize  the  gaoler  of  York  to  discharge  the 
plaintiff,  not  to  authorize  the  keeper  of  the  Queen's 
Prison  to  do  sa    The  new  assignment  therefore  is  bad. 
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1853.  as  it  shews  an  imprisonment  justified  by  the  detainers 
UowARD  specified  in  the  plea  to  the  declaration,  which  detainers 
Hudson.  I'^mained  in  force  as  far  as  the  defendant  was  concerned. 
Bat  the  issue  taken  on  these  pleadings  is.  Whether  the 
defendant  had  the  original  warrant :  and,  as  he  had  not 
in  fact,  he  is  entitled  to  the  verdict  unless  he  is  pre- 
cluded from  shewing  that  fact  The  plaintiff,  when  the 
13th  April  1852  was  approaching,  applied  to  the  defendant 
for  a  copy  of  the  authority  under  which  he  was  detained ; 
and  he  received  a  copy  of  the  return,  and  with  it  a 
copy  of  the  warrrant  of  the  judge  of  the  county  court 
addressed  to  the  gaoler  of  Yark^  annexed  to  the  return. 
On  the  face  of  the  statement  furnished  to  the  plaintiff, 
this  was  a  certified  copy  only;  but,  as  the  jury  have 
found  that  the  defendant  led  the  plaintiff  to  believe  that 
he  had  the  original,  it  must  now  be  taken  as  if  it  were 
a  representation  that  the  original  warrant  was  annexed 
to  the  return.  A  representation,  however,  would  not 
estop  the  defendant  as  against  the  plaintiff,  unless  it  was 
made  with  intent  to  induce  the  plaintiff  to  act  upon  it, 
and  he  did  so  act;  Freeman  v.  Coohe  (a).  Here  there 
was  neither  an  intent  that  he  should  act,  nor  an  acting. 
The  object  for  which  the  application  was  made  is  shewn 
by  the  conduct  of  the  plaintiff.  He  knew  that  there 
would  be  a  difficulty  in  getting  his  dischaige  from  the 
custody  of  the  keeper  of  the  Queen's  Prison,  unless  he 
could  produce  something  to  authorize  that  gaoler  to 
discharge  him ;  and  that  the  warrant,  addressed  to  the 
gaoler  of  another  gaol,  was  not  in  practice  considered  a 
sufficient  authority.  He  therefore  applied  for  a  Judge's 
order,  which  has  commonly  been  made  in  such  cases, 

(a)  2  Exch,  654. 
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though  it  is  difficult  to  see  how  a  Judge  has  jurisdiction        ]8o8. 

to  make  such  an  order;  Martin  B.,  however,  declined       Howard 

to  interfere.    Then  ihe  plaintiff  applied  to  the  Court  for      hubton. 

the  relief  of  Insolvent  Debtors,  which  refused  to  interfere. 

But  these  applications  were  not  acts  done  in  consequence 

of  Ae  representation  that  the  defendant  had  the  original 

warrant.   They  were  steps  taken  bj  the  plaintiff,  because 

he  supposed,  and  rightly,  that,  whether  defendant  had 

the  original  warrant  or  not,  some  further  authority  was 

requisite  to  secure  the  plaintiff's  discharge  on  13th  ApriL 

Further,  it  is  said  that  the  defendant  is  estopped  because 

he  put  the  plaintiff  in  the  remand  ward.    That  was 

justified  under  stat.  11  &  12  Vict  c.  7.  s.  2.;  because 

there  was  an  adjudication  under  stat  1  &  2  VicU  c.  110. 

M.  77,  78,  96.     It  was  not  material  whether  there  was 

a  warrant  or  not;  and,  a  fortiori,  it  was  immaterial 

whether  the  defendant  had  it  or  not.     As  to  the  motion 

for  judgment  non  obstante  veredicto;  the  plea  justifies 

the  imprisonment  by  shewing  the  writs  of  ca.  sa. :  and 

there  is  nothing  afterwards  pleaded  to  do  away  with 

their  force.    The  placing  in  the  remand  ward  was  right ; 

Stead  V.  Anderson  (a) :  but,  if  it  were  wrong,  it  is  not 

made  a  substantial  cause  of  action  on  these  pleadings,  as 

it  was  in  Cobbett  v.  Grey  (d). 

Parry  and  Holly  in  support  of  the  rule.  The  defend- 
ant is  estopped  fi-om  denying  that  he  had  the  original 
warrant.  He  is  brought  completely  within  the  principle 
of  JPtckardy.  Sears  (r),  which  has  been  carried  further  in 
Greffff  V.  Wells  (d)  and  Coles  v.  The  Bank  of  England  (e) ; 

(a)  9  Com,  B.  262.  {h)  A  Exeh.  729. 

tc)  QA.^E.  469.  (rf)  10  A.  $•  E.  90. 

(0  10  i#.  t>  E.  437. 


V. 

Hl'dson. 
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1853.  ftod  these'  cases  were  not  overruled  in  Freeman  v. 
Howard"^  Cooke  (a).  [Crompton  J.  There  were  some  strong 
observations  on  Coles  v,  T?ie  Bank  of  England  (b),  in 
Freeman  v.  Cooke  (c).]  Unless  the  defendant  had  the 
original  warrant  he  was  not  justified  in  putting  the 
plaintiff  in  the  remand  ward;  which  is  prima  facie  a 
trespass ;   Cobbett  v.  Grey  (rf). 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
rule  must  be  discharged.  It  is  quite  clear  that,  if  the 
truth  may  be  admitted  in  evidence,  the  issue  should  be 
found  for  the  defendant.  But  it  is  said  that  the  defend- 
ant is  estopped  from  giving  the  truth  in  evidence.  Now 
I  accede  to  the  rule  laid  down  in  Pickard  v.  Sears  (e) 
and  in  Freeman  v.  Cooke  (a).  If  a  party  wilfully  makes 
a  representation  to  another,  meaning  it  to  be  acted 
upon,  and  it  is  so  acted  upon,  that  gives  rise  to  what  is 
called  an  estoppel.  It  is  not  quite  properly  so  called ; 
but  it  operates  as  a  bar  to  receiving  evidence  contrary  to 
that  representation  as  between  those  parties.  Like  the 
ancient  estoppel,  this  conclusion  shuts  out  the  truth, 
and  is  odious,  and  must  be  strictly  made  out  The 
party  setting  up  such  a  bar  to  the  reception  of  the  truth 
must  shew,  both  that  there  was  a  wilful  intent  to  make 
him  act  on  the  faith  of  the  representation,  and  that  he 
did  so  act  Here  the  plaintiff  fails  in  both.  There  was 
no  wilful  intent  on  the  part  of  the  defendant  that  the 
plaintiff  should  act  on  the  faith  of  the  representation  ; 
nor  have  I  been  able  to  perceive  how  in  any  way  the 
plaintiff  was  prejudiced  by  the  defendant's  representation 

(«)  2  Exch.  654.  (h)  10  A.  §•  E,  437. 

(c)  2  Exeh.  660.  (rf)  4  Esch,  729. 

(e)  6A.^E.  469. 
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that  the  original  warrant  was  annexed  to  the  retam.        1853. 
The  plaintiff  neither  did  any  act  which,  if  he  had  not      Howard 
believed  that  the  defendant  had  the  original  warrant,      hddson. 
he  would  not  have  done,  nor  refrained  from  doing  any 
act  which,  if  he  had  known   that  the  defendant  had 
only  a  copy,  he  would  have  done.     Therefore  1  think 
that  the  truth  may  in  this  case  be  admitted  and  the 
verdict  found  for  the  defendant     As  to  the  motion  for 
judgment  non  obstante   veredicto,   the   ground  urged 
upon  us  is  that  the  plaintiff  was  placed  in  the  remand 
ward.    As  to  that,  it  is  not  here,  as  in  Cobbett  v.  Grey  (a), 
made  a  substantive  complaint     This  is  a  count  for  false 
imprisonment  generally;  and  the  place  of  imprisonment 
is  not  the  gist  of  the  action. 

WiGHTMAN  J.  I  am  of  the  same  opinion.  The  only 
question  on  the  first  branch  of  the  rule  is,  whether  the 
defendant  is  precluded  from  shewing  that  he  had  not 
the  original  warrant  There  is  a  striking  distinction 
between  this  case  and  that  of  Pichard  v.  Sears  (i), 
which  is  the  authority  chiefly  relied  on  by  the  plaintiff. 
I  agree  with  what  is  said  in  that  case,  that,  ^*  where  one 
by  his  words  or  conduct  wilfully  causes  another  to  believe 
the  existence  of  a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the 
same  time."  And,  as  it  is  clear  on  the  facts  that  the 
defendant  never  had  the  warrant,  the  question  comes  to 
be.  Is  he  concluded  from  averring  that  ?  I  prefer  not 
to  use  the  word  estopped.     Now  it  appears  clear,  on  the 

(a)  4  £xcA.  729.  (6)  ^  A,  ^  E.  469. 
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1853.  fiicts,  that  the  representation,  in  the  present  case,  was  by 
Howard  no  means  made  wilfully  with  the  purpose  of  inducing 
Hudson.  ^^^  plaintiff  to  act,  or  to  refrain  from  acting,  so  as  to 
alter  his  position;  and  on  that  ground  the  rule  should 
be  discharged.  As  to  the  other  branch  of  the  rule,  it 
seems  clear  that  the  putting  of  the  plaintiff  in  the 
remand  ward  is  not  complained  of  as  a  substantive 
trespass. 

Erlb  J.  The  question  of  &ct  is.  Whether  the  de- 
fendant had  the  original  warrant?  and  it  is  clear  he  had 
not  But  the  question  raised  on  the  first  branch  of  the 
rule  is  as  to  the  doctrine  in  Pickard  v.  Sears  (a).  Did 
the  defendant  make  a  misrepresentation  to  the  plaintiff 
with  intent  that  the  plaintiff  should  act  upon  it,  and 
did  the  plaintiff,  in  consequence,  so  act  upon  it  to  his 
prejudice?  The  jury  have  found  that  the  defendant 
acted  as  if  he  had  the  original,  and  led  the  plaintiff  to 
believe  he  had  it;  so  that  there  was  a  representation. 
But  did  the  plaintiff  alter  his  position  for  the  worse  in 
consequence  of  that  representation  ?  It  is  clear  to  my 
mind  that,  whether  the  original  warrant,  or  a  copy  of  it, 
was  annexed  to  the  return,  the  conduct  of  the  defendant 
in  putting  the  plaintiff  in  the  remand  ward  would 
equally  be  justified.  But  the  ground  mainly  relied  on 
seems  to  be  that  the  plaintiff  supposed  that  the  de- 
fendant had  the  original,  and  therefore  lost  time  and 
money  in  applications  to  a  Judge  and  to  the  Court  for 
the  relief  of  Insolvent  Debtors.  But,  in  &ct,  the  ground 
of  these  applications  was  that  the  warrant  was  not  a 
sufficient  authority  for  the  plaintiff's  discharge.  That 
was  his  contention  before  the  Judge  and  the  Court  for 

(a)  6A,^E.  469. 
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the  relief  of  Insolvent  Debtors:  so  that  it  is  clear  that       1853. 
he  did  not  make  these  applications  in  consequence  of      Howard 
believing  the  representation  that  the  defendant  had  the      hubson. 
warrant,   but    notwithstanding  that  he    believed    that 
representation.     As  to  the  other  branch  of  the  rule,  I 
concur  with  what  has  been  already  said, 

Cbobipton  J.  I  think  it  would  be  very  dangerous 
if  we  were  to  extend  the  principle  by  which  a  party  is 
precluded  from  denying  a  representation  to  such  a  case 
as  this.  I  do  not  think  that  an  estoppel  of  this  kind 
is  always  odious;  in  many  cases  I  think  it  extremely 
equitable  to  act  upon  that  doctrine.  But  I  think  that 
everj  case,  in  which  we  are  to  act  upon  it,  must  be 
brought  within  the  principles  so  accurately  laid  down  in 
the  elaborate  judgment  in  Freeman  v.  Cooke  (a) :  and  in 
the  present  case  there  is,  on  the  finding  of  the  juiy, 
a  want  of  the  two  great  ingredients;  for  it  is  not 
found  that  the  defendant  intended  that  the  plaintiff 
should  act  on  the  faith  qf  the  representation,  nor 
that  the  plaintiff  did  so  act.  The  word  "wilfully,** 
which  is  used  in  the  judgment  in  Pickardy.  Sears  (b), 
has  been  well  commented  upon  in  the  judgment  in 
Freeman  v.  Cooke{a\  As  the  rule  is  there  explained, 
it  takes  in  all  the  important  commercial  cases,  in  which 
a  representation  is  made,  not  wilfully  in  any  bad  sense 
of  the  wordy  not  malo  animo,  or  with  the  intent  to 
defraud  or  deceive,  but  so  far  wilfully  that  the  party 
making  the  representation  on  which  the  other  acts 
means  it  to  be  acted  upon  in  that  way.  That  is  the 
true  criterion:  and,  as  I  said  before,  I  think  in  the 
present  case  the  two  great  ingredients  are  wanting. 

Rule  discharged. 

(a)  2  Exth,  664.  (fr)  6  ^.  $•  £.  469. 
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1853. 


Friday^ 
April  29th. 


William   Patrick   against   William    Patrick 
Ralston  Shedden. 


1852, 


"TJECLARATION,    dated    29th    November, 

charged  "that  heretofore,  to  wit  on   the   3d  day 


S.  raised  an 
action  against 
P.  before  the 
Lords  of 
Session  in 
Scotland, 
who  dismissed 
the  action, 
and  found  P. 
entitled  to  his 
expences.     S, 
appealed  to 

Lords.    Pend.  s&i^  defendant  to  make  payment  to  the  said  plaintiff  of 


of  June  A.  D.  1852,  a  certain  decree  was  made  and 
pronounced  in  and  by  the  Court  of  our  Lady  the  Queen 
before  the  Lords  of  Council  and  Session  at  Edinburgh^ 
in  that  part  of  the  United  Kingdom  called  Scotland; 
whereby  the  said  Lords  did  then  decern  and  ordain  the 


the  I/ords  of 
Session  for 
decree  and 
interim  exe- 
cution, under 
sUt.  48  G.  3. 
c.  161.  *.  17., 
for  the  ex- 


pfpe^tJiion^'^'  the  sum  of  494i  2s.  Irf.,  and  also  of  the  sum  of  I?*.  8rf., 
being  the  dues  of  extracting  the  said  decree,  which 
remains  unsatisfied.  And  the  plaintiff  avers  that  he  has 
done  all  things  on  his  part  to  entitle  him  to  receive 
payment  of  the  said  several  sums  of  money.     And  the 

pences.  Tbo  said  plaintiff  also  sues  the  said  defendant"  &c  (for 
interest  and  on  an  account  stated). 

Pleas:  1.  Never  indebted.  2.  That,  before  the  com- 
mencement of  this  suit,  and  after  the  said  decree  was 
made  and  pronounced,  an  appeal  from  and  against  the 
said  decree  was  duly  entered  and  entertained  by  and 


Lords  of  Ses- 
sion allowed 
the  decree, 
pronouncing 
an  interlocutor 
and  interim 
decree  for 
payment,  upon 
security  to 
repay  ("cau- 
tion to  repeat")  before  the  House  of  Lords  in  the  High  Court  of  Parlia- 
in  the  event  rrr         .  i  •   t  i         • 

of  a  reversal      ment  at  Westminster ;  which  appeal  at  the  time  of  the 

judgment^in      Commencement  of  this  suit  was,  and  now  is,  still  pending 

the  House  of 

Lords,  with 

warrant,  in  failure  of  payment  after  a  time  named,  to  poind  ^.*s  goods. 

Security  having  been  given,  and  the  time  having  expired.  P.,  in  this  Court,  sued  for 
the  amount  of  the  expences. 

Held :  that  the  action  was  not  maintainable,  the  decree  for  payment  not  being  in  the 
nature  of  a  final  judgment 
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and  undetermined;  and  by  which  it  is  prayed  that  the        1853. 
said  decree  may  be  reversed.     And  defendant  further       Patrick 
saith  that,  according  to  the  law  of  Scotland^  the  said      shkuden. 
decree,  and  the  defendant's  liability  to  pay  the  said  sums 
of  money  mentioned  in  the  first  count,  before  and  at  the 
time  of  the  commencement  of  this  suit  were,  and  now 
are,  during  and  by  reason  of  the  pendency  of  the  said 
appeal,  suspended;   and  the  said  decree   became,  and 
was  and  is,  of  no  force  or  effect  until  the  said  decree 
hath  been  aflSrmed  by  the  said  High  Court  of  Parlia- 
ment ;  which  has  not  yet  been  done.    And  the  defendant 
saith.  &c.:  allegation  that  the  interest  claimed  was  for 
alleged  forbearance  of  the  money  decreed  to  be  paid, 
and  the  account  stated  was  of  and  concerning  the  same. 

The  plaintiff  joined  issue  upon  the  pleas. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
Middlesex  sittings  after  last  Hilary  term,  it  appeared  that 
the  defendant  had,  as  pursuer,  raised  actions  of  declarator, 
reduction,  count  and  reckoning  &c.,  before  the  Lords  in 
Council  and  Session  in  Scotland^  against  the  present 
plaintiff  and  one  Robert  Shedden  Patrick^  as  defenders. 
On  10th  March  1852,  the  Lords  pronounced  an  inter- 
locutor and  decree,  to  the  effect  that  the  Lords  sustained 
the  defences  pleaded  by  the  defenders  against  the 
relevancy  of  the  grounds  of  action  set  forth  in  the  con- 
joined summons  and  supplementary  summons  of  decla- 
rator, reduction,  and  count  and  reckoning,  "  dismiss  the 
said  actions,  and  assoilzie  the  defenders  from  the  whole 
conclusions  thereof,  find  the  defenders  entitled  to  their 
ezpences,  appoint  account  of  expenccs  to  be  lodged,  and 
remit  to  the  auditor  to  tax  the  same  and  report"  The 
expences  were  afterwards  taxed  by  the  auditor  at 
4942.   2s.    Id     The  pursuer,   the    present  defendant. 
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1853. 


Patrick 

T. 

Shedden. 


presented  a  petition  of  appeal  to  the  House  of  Liords, 
against  the  above  judgment:  and  this  petition  was 
pending  at  the  time  of  the  present  action.  On  21st 
May  1852,  the  present  plaintiff  and  R.  S.  Patrick  pre- 
sented a  petition  to  the  Lords  of  Council  and  Session, 
applying  for  decree  and  execution  pending  appeal  (a\ 
and  praying  their  Lordships  to  approve  of  the  auditor's 
reports  on  the  accounts,  and  in  terms  thereof  to  modify 
the  ezpences  to  the  said  taxed  amounts  reported  by  him, 
and  to  grant  interim  execution,  and  to  allow  decree,  for 
the  sums  of  565iL  6$.  6d.  (&)  and  494iL  2s.  Id.  of  taxed 
expences,  to  go  out,  and  be  extracted  in  name  of  the 
petitioners  respectively,  and  execution  to  proceed  thereon, 
notwithstanding  the  appeal,  to  the  effect  of  enabling 
them  to  recover  payment  of  the  said  sums,  with  the 


(a)  Sut  48  G,  3.  e.  151.,  '<  oonoerning  the  adminutrmtion  of  jostioe  in 
Seotlamd,  and  concerning  appeals  to  tlie  House  of  Lords,'*  enacts : 

Sect.  17;  •*  That  when  anj  appeal  is  lodged  in  the  House  of  Lords,  a 
cop  J  of  the  petition  of  appeal  shall  be  laid  bj  the  respondent  or  respondents* 
before  the  Judges  of  the  division  to  which  the  cause  belongs ;  and  the 
said  division,  or  any  four  of  the  Judges  thereof,  shall  have  power  to  regu- 
late  all  matters  relative  to  interim  possession,  or  execution,  and  payment 
of  costs  and  ezpences  already  incurred,  according  to  their  sound  discretion, 
having  a  just  regard  to  the  interests  of  the  parties  as  they  may  be  affected 
by  the  affirmance  or  reversal  of  the  Judgment  or  decree  appealed  from.** 

Sect.  18:  **Tbat  it  shall  not  be  competent  by  appeal  to  the  House  of 
Lords  touching  the  regulations  so  made  as  to  such  interim  possession, 
execution,  and  payment  of  expences  or  costs,  to  stop  the  execution  of  such 
regulations  as  shall  have  been  so  made  as  aforesaid  respecting  the  same ; 
provided  that  when  the  appeal  touching  the  judgment  or  decree  appealed 
from  shall  be  heard,  it  shall  be  competent  for  the  House  of  Lords  to  make 
such  order  and  give  such  judgment  respecting  all  matters  whatsoever 
which  shall  have  been  done  or  have  taken  place  in  pursuance  of  or  in 
consequence  of  such  regulations  so  made  as  to  interim  possession,  exe- 
cution, and  payment  of  expences  or  costs,  as  the  justice  of  the  case  shall 
appear  to  the  said  House  of  Lords  to  require.*' 

(6)  This  sum  was  clumed  in  respect  of  another  action,  the  circum- 
stances  of  which  are  not  material  to  the  present  case. 
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ezpences  of  extract :  and  this,  upon  caution^  io  common        1863. 
form,  to  repeat  the  same  in  the  event  of  the  interlocutor      Patrick 
being  reversed  in  the  House  of  Lords;  and,  further,  to     Shbdden. 
find  the  present  defendant  liable  to  the  petitioners  in 
the  ezpences  of  that  petition,  and  procedure  thereon ; 
or  to  do  otherwise  in  the  premises  as  to  their  Lordships 
might  seem  proper.    This  petition  was  answered  on  the 
part  of  the  present  defendant:  and  the  following  inter- 
locutor was  pronounced  by  the   Lords  of  the  First 
Division  of  the  Court  of  Session  : 

**  Edinburgh,  3d  June  1852. 

*^  The  Lords,  having  considered  the  petition"  &c., 
*^  with  the  answers**  &c.,  **  and  having  heard  the  counsel 
for  the  parties,  approve  of  the  auditors'  reports,"  &c., 
*"  drawn  for  the  sums  of  565L  6s.  6d.  and  494^  2s.  W., 
and  allow  decree  for  the  said  sums  to  go  out  and  be 
extracted  in  name  of  the  petitioners  respectively,  and 
execution  to  proceed  thereon,  notwithstanding  the  ap- 
peal, to  the  effect  of  enabling  the  petitioners  respectively 
to  recover  payment  of  the  said  sums,  with  the  expences 
of  extract,  upon  caution  in  common  form  to  repeat  the 
same,  in  the  event  of  the  interlocutor  recited  in  the  said 
petition  being  reversed  in  the  House  of  Lords." 

The  following  is  the  Court  of  Session  Extract  of  the 
interim  decree  for  payment  pronounced. 

"At  Edinburgh^  the  3d  day  of  June,  1852  years, 
sitting  in  judgment.  The  Lords  of  Council  and  Session 
decerned  and  ordained,  and  hereby  decern  and  ordain, 
William  Patrick  Ralston  Shedden,  Esq.,  sometime  resi- 
ding" &c,  "  to  make  payment  to  fVilUam  Patrick,  of" 
&c.,  "of  the  sum  of  494/.  2«.  Irf.,  being  the  taxed 
amount  of  expences  to  which  he  was  found  entitled  on 

VOL.   II.  c  E.   &   B. 
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1853.  10th  March  last,  in  the  conjoined  original  and  sopple- 
Patrick  mentary  actions  of  declarator,  reduction,  count  and 
SheL'dbn.  reckoning,"  &c.,  *'now  depending  before  the  said  Lords" 
&c.;  *<item  of  the  sum  of  lis.  8ci,  being  the  dues  of 
extracting  this  decree :  And  the  said  Lords  grant  war- 
rant to  messengers  at  arms,  in  her  Majesty's  name  and 
authority,  to  chaige  the  said  pursuer  personally,  or  at 
his  dwelling  place,  if  within  Scotland;  and,  if  furth 
thereof,  by  delivering  a  copy  of  charge  at  the  oflBce  of 
the  keeper  of  the  record  of  edictal  citations  at  Edinburghy 
to  make  payment  of  the  foresaid  sum  or  sums  of  m(ffiey, 
principal,  interest,  and  expenses,  and  to  implement  and 
perform  the  hail  foresaid  obligations,  all  in  terms,  and  to 
the  effect  contained  in  the  decree  and  extract  aboire 
written,  and  here  referred  to,  and  held  as  repeated  bre- 
Titatis  caus&.  And  that  to  the  said  William  Patrick  :  if 
within  Scotland,  within  fifteen  days;  if  in  Orkney  or 
Shetland,  within  forty  days;  and,  if  furth  of  Scotland, 
within  twenty  one  days,  next  after  he  is  charged  to  that 
effect,  under  the  pain  of  poinding  and  imprisonment ;  and 
also  grant  warrant  to  arrest  the  said  fF.  P.  H.  Shedden, 
pursuer's,  readiest  goods,  gear,  debts  and  sums  of  money 
in  payment  and  satisfaction  of  the  said  sum  or  sums, 
interest  and  expenses:  And,  if  the  said  pursuer  fail 
to  obey  the  said  charge,  then  to  poind  the  said  pursuer's 
readiest  goods,  gear  and  other  effects.  And,  if  needful 
for  effecting  the  said  poinding,  grant  warrant  to  open  all 
shut  and  lockfast  places  in  form  as  efieira  Extracted 
upon  this  and  the  preceding  page*'  &c. 

It  was  proved  that  caution  had  been  given,  in  compli- 
ance with  the  condition  of  the  interlocutor  of  June  3d, 
1852,  and  that  the  defendant,  in  July  1852,  was  chaiged 
to  make  payment 
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The  counsel  for  the  plaintiff  contended  that  he  was        1863. 
entitled  to  a  verdict  on  the  second  issue,  inasmuch  as      plxalcit 
the  decree,  from  which  there  was  the  appeal   to  the     Sheddbk. 
House  of  Lords,  was  not  the  decree  mentioned  in  the 
declaration  (a).     The  counsel   for  the  defendant  con- 
tended that  the  action  was  not  maintainable,  inasmuch 
as  the  interlocutor  and  decree  of  3d  June  1852  were  not 
final.    The  Lord  Chief  Justice  directed  a  verdict  for  the 
plaintiff,  reserving  leave  to  move  for  a  nonsuit 

In  this  Term,  Montagu  Smith  obtained   a  rule  ac- 
cordingly. 

Crowder  and  BwiU  now  shewed  cause.     The  interim 
decree  of  3d  June  1852  is  not  a  merely  interlocutory  * 

proceeding.  Nothing  more  was  to  be  done  in  the 
Scotch  proceeding,  except  the  actual  execution.  Had  it 
been  possible,  in  fact,  to  arrest  the  defendant  in  Scotland^ 
SQch  arrest  would  have  been  valid.  Sect  17  of  stat 
48  (r.  3.  c.  151.  enables  the  Scotch  Judges  to  regulate  all 
matters  relative  to  interim  possession,  or  execution,  and 
payment  of  the  costs  and  expences  already  incurred,  ac- 
cording to  their  sound  discretion.  They  have  done  so; 
and  they  are  now  functi  ofiicio ;  and  the  proceeding,  so 
fin:  as  regards  the  money  now  claimed,  is  final.  By 
sect  18,  the  appeal  to  the  House  of  Lords  does  not  stop 
the  execution  of  these  regulations.  Tliat,  generally,  an 
action  may  be  maintained  in  the  Courts  of  this  country 
for  money  ordered,  by  the  Sa^ch  Court,  to  be  p^d  in 
respect  of  costs,  appears  from  Russell  v.  Smith  (&).     But 

(a)  No  further  dbcossion  on  this  point  took  place. 

(6)  9  AT.  $•  r.aio. 

c  2 
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1853.  this  rule  was  obtained  on  the  authority  of  Paul  v. 
Patbick  -Scy  (a).  In  that  case  the  Master  of  the  Rolls,  pre- 
Sheddkn.  ^^^^  that  the  English  Courts  of  Equity  would  enforce 
a  decree  of  the  Scotch  Courts,  if  final,  held  that  the 
decree  was  there  only  interlocutory :  but  there  the  pro- 
ceedings in  the  Scotch  Courts  were  not  terminated,  and 
the  decree  in  question  was  merely  a  step  in  the  cause : 
the  decree  was  for  depositing  money  in  a  bank  by  pe]> 
sons  not  parties  to  the  principal  cause ;  and  the  ultimate 
right  to  the  money  was  not  decided  upon.  The  Scotch 
Court,  in  the  present  case,  might  have  ordered  the 
payment  to  be  made  instantly  and  unconditionally :  they 
do  make  the  order  subject  (according  to  the  interlocutor 
of  3d  June  1852)  to  the  condition  of  caution  being  given, 
•  and  naming  a  certain  time:  the  caution  having  been 
given,  and  the  time  having  expired,  the  case  is  as  if  the 
order  had  been  for  immediate  payment,  or  as  if  the 
appeal  to  the  House  of  Lords  had  been  abandoned,  in 
which  case  no  caution  would  have  been  required.  It  is 
true  that,  under  sect.  18,  it  will  be  competent  to  the 
Ilouse  of  Lords  to  give  a  judgment  affecting  or  varying 
these  regulations:  but  any  judgment  to  that  effect  would 
be  merely  analogous  to  a  writ  of  restitution  in  our 
Courts:  the  previous  proceeding  could  not  be  the  less 
final.  A  judgment  in  the  Court  of  Queen's  Bench  is, 
properly  speaking,  final,  though  error  may  be  brought 
upon  it :  and,  if  bail  in  error  be  not  put  in,  ahd  execu- 
tion issue  upon  the  judgment,  the  writ  of  error  does  not 
prevent  such  execution  firom  being  final :  all  that  can  be 
done  is  to  have  a  writ  of  restitution.  The  word  **  inte- 
rim," in  sect.  17,  applies  to  "  possession"  only  :  and,  even 

(a)  2]  L.  J,  S,  S,  C/tanc,  361.  {February  11  and  12,  1852.). 
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if  it  applies  also  to  «  execution,  and  payment,**  it  does        1853. 
not  mean  interlocutory,  or  temporary,  but  is  rather  used       Patrick 
to  exclude  the  idea  of  the  proceeding  being  suspended      Shbooen. 
by  the  appeal :  it  means  that,  in  spite  of  and  pending 
the  appeal,  the  costs  may  be  ordered  to  be  paid  in  the 
time  intervening  between  the  order  and  the  determina- 
tion of  the  appeal. 

Sir  F»  Kelhf  and  Montagu  Smith  (with  whom  was 
Prentice^  contri.  The  regulations  made  under  sect.  17 
appear,  both  from  their  nature  and  from  the  language  of 
the  section,  to  be  merely  interlocutory ;  and  therefore  no 
action  can  be  maintained  upon  them ;  Emerson  v.  Lojthr 
ley  (a),  in  which  case  an  action  on  the  judgment  itself 
would  have  been  maintainable.  The  regulation  here  is 
more  analogous  to  a  rule  of  our  Courts  than  to  a  judg- 
ment; the  order  might  have  been,if  the  Court  had  thought 
fit,  to  pay  the  money  into  Court.  In  Berkeley  v.  Elder- 
kin  (b)  this  Court  held  that  an  action  does  not  lie  in  this 
Court  upon  the  judgment  of  a  county  court :  and  the  deci- 
sion proceeded  partly  on  the  ground  that  sects.  96, 99  of 
Stat.  9  &  10  Vict  c.  95.'  provide  a  peculiar  mode  of  exe- 
cution, and  also,  to  a  great  extent,  upon  sect.  100,  which 
enables  the  judge  of  the  county  court  to  rescind  or  alter 
his  order.  Here  the  order  may  be  varied  by  the  House 
of  Lords,  under  sect  18  of  stat  48  G.  3.  c.  15 1.  {Montagu 
Smith  was  stopped  by  the  Court.) 

Lord  Campbell  C.  J.  I  think  this  action  is  not 
maintainable.  Before  stat.  48  6.  3.  c.  151.  there  could 
not  be   execution  on  a  Scotch  judgment  pending  an 

(a)  2  H.  JBL  248.  (6)  \  E.^  B.  805. 
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1853.  appeal  to  the  House  of  Lords.  That  Act  makes  provision 
Patrick  for  execution  pending  the  appeal,  and  no  more.  Here 
Shedobn.  ^^  order  is  made,  directing  money  to  be  paid  for  costs, 
and  execution  to  issue  for  such  money,  but  only  after 
caution  given.  That  does  not  create  a  right  of  bringing 
an  action  in  this  Court  for  the  money,  there  being  an 
appeal  from  the  judgment  in  the  cause  itself.  The  only 
result  is  that  execution  may  be  taken  out  at  the  time 
designated  by  the  order :  and  the  terms  of  the  order 
may  be  varied  by  the  Scotch  Court,  which  retains  this 
power  down  to  the  time  of  the  determination  of  the 
appeal  in  the  House  of  Lords.  That  is  surely  not  an 
order  final  in  the  sense  in  which  an  order  must  be  final 
upon  which  an  action  is  to  be  maintaftied.  The  rule 
therefore  must  be  made  absolute. 

WiQUTMAN  J.  It  is  admitted  that  the  action  cannot 
be  maintained  unless  the  order  was  final:  and  I  think 
that  clearly  it  was  not  final.  The  very  word  **  interim," 
in  sect.  17,  shews  that  the  order  is  no  more  than  an 
interim  proceeding  to  regulate  the  payment  of  costs, 
pending  the  appeal  in  the  House  of  Lords.  The 
judgment  in  the  cause  may  be  affirmed  or  reversed :  in 
the  meantime  the  result  is  uncertain.  The  Scotch  Court 
has  power  to  regulate  all  matters  relating  (among  other 
things)  to  costs,  during  the  interval!  If  we  look  at  the 
order,  it  clearly  treats  the  payment  as  not  to  be  made  or 
enforced  finally  till  the  appeal  is  determined,  though 
execution  may  issue  in  the  meantime. 

Crompton  J.  (a).     I  am  of  the  same  opinion.     AH 

(u)  ErU  J.  was  absent. 
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proceedings  in  the  decree  in  the  cause  itself  would  be        1853. 
stopped  by  the  appeal :  but,  by  the  statute,  execution  is      Patrick 
allowed  to  go  in  the  mean  while.    That  result  is  the      shbddin. 
whole  effect     The  right  to  claim  costs  flows  out  of  the 
decree  which  is  stopped :  and  then  this  order  gives  the 
party  nevertheless  the  power  of  obtaining  the  costs  by 
an  execution  which  is  subject  to  the  result  of  the  appeal 

Rule  absolute. 


Robert  Attwooll  against  Abel  Attwooll.     Friday, 

'  Apnl  29th. 

COUNT,  on  a  bond  in  the  penal  sum  of  lOOiL,  sub-  Count  on  a 
'^  ,         ,      bond  for  loot, 

ject  to  a  condition,  whereby,  after  reciting  that  the  oonditioiied  to 

defendant  and  the  plaindfT  had  for  some  time  past  been  piiintiff 

joint  owners  of  a  ship  called  The  Bebecca,  and  that  by  JSnilrtioiis: 

deed,  bearing  even  date  therewith,  the  plaintiff  had  ^[^^Jf^ 

assigned  all  his  share  in  the  said  ship  or  vessel  unto  'f^**'*^^! 

the  defendant,  and  that  it  had  been  agreed  that  the  Ji^f^J^'*^ 

defendant  should  execute  the  said  bond  with  a  condi-  u^d  wm  not 

*.  1  .  .  1     ,  1  ,  .  indemnified. 

tion  for  making  void  the  same  as  thereunder  written,  Ple«:  Setoff 
the  condition  of  the  said  bond  was  declared  to  be,  that,  averred  to  be 
if  the  defendant  should  discharge,  and  at  all  times  keep  ^^  ciaimT°' 
harmless  and  indemnified,  the  plaintiff  of  and  from  all  notlhew  wbiu^ 
debts  which  then  were  or  might  be  due  to  any  persons  5"^"°^^" 
for,  or  on  account  of,  or  in  respect  of,  the  said  ship  or  *»"^-    ^«- 

*  murrer. 

vessel,  and  of  and  from  and  against  all  suits,  costs  and     Held:  that 

set-off  could 

damages  which  might  be  commenced  against  him,  the  not  be  pleaded 

to  a  bond  con- 
ditioned for 
indemnity :  and  that  a  plea  of  set-off  to  a  bond,  under  stat  8  G,  2.  e,  24.  ».  5.,  is  not  goodi 
unlea  it  shews  what  amoont  is  justly  due  on  the  bond :  and  that  for  both  reasons  the  plea 
washed. 
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1853.  plaintiff,  as  part  owner  as  aforesaid,  or  which  he  might 
Attwooix  sustain  or  be  put  into  by  reason  of  the  said  debts,  or  any 
Attwooll  ^^  them,  then  the  said  bond  was  to  be  void.  Averment, 
that,  at  the  date  of  the  said  bond,  there  was  due  a  certain 
debt  of  7i  Ss.  9d.  in  respect  of  the  said  ship,  which  was 
sued  for  against  the  now  plaintiff  in  the  county  court 
of  Devonshire^  holden  at  East  Stonehousfy  and  recovered, 
together  with  costs  of  suit  amounting  to  2t  5s,  2d,, 
making  together  9L  8s,  lid.;  which  the  now  plaintiff 
was  by  the  said  County  Court  ordered  to  pay  to  the 
clerk  of  the  said  Court,  and  which  said  sum  of  97.  Ss.  1  Id. 
the  now  plaintiff  was  forced  and  obliged  to  and  did 
accordingly  pay  to  the  said  clerk  of  the  Court,  together 
with  1*.  6d,  fee  for  paying  into  Court;  of  which  pre- 
mises the  defendant  always  had  notice:  yet  the  de- 
fendant has  not  kept  harmless  or  indemnified  the 
plaintiff  of  or  from  the  said  debt,  or  of  or  from  the 
said  action  so  commenced  and  prosecuted  against  the 
now  plaintiff,  or  of  or  from  the  costs,  charges  or  damages 
which  he  has  sustained  and  been  put  as  aforesaid  to 
by  reason  of  the  said  debt  as  aforesaid:  whereby  the 
said  bond  has  become  forfeited.  And  the  plaintiff 
claims  the  sum  of  100/1 

Plea:  That  the  plaintiff,  at  the  commencement  of 
this  suit,  was  and  still  is  indebted  to  the  defendant  in 
an  amount  equal  to  the  plaintiff^s  claim,  for  and  in 
respect  of  a  bill  of  exchange  for  2021,  drawn  by  the 
defendant  on  the  plaintiff,  which  said  bill  the  plaintiff 
accepted,  but  did  not  pay  the  same;  and  for  money 
payable  by  the  plaintiff  to  the  defendant  for  money  lent 
by  the  defendant  to  the  plaintiff;  and  (or  money  paid 
by  the  defendant  for  the  plaintiff;  and  for  money  found 
to  be  due  from  the  plaintiff  to  the  defendant  on  accounts 
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stated  between  tbem:  and  which  amount  the  defendant  1853. 

is  willing  to  set  off  against  the  plaintiff's  claim.  Attwooll 

Demurrer.     Joinder.  Attwooll. 

The  demurrer  was  aigued  in  this  term  (a). 

Archibaldy  for  the  plaintiff.  The  bond  is  not  given  to 
secure  a  debt  It  is  conditioned  to  indemnify  the 
plaintiff  against  unliquidated  demands;  and  it  is  clear 
that,  if  this,  instead  of  being  an  action  on  a  bond,  were 
an  action  on  a  contract  to  indemnify,  a  set-off  could  not 
be  pleaded ;  Hardcastle  v.  Netherwood(b).  Setoff  to  bonds 
is  given  by  stat  8  G.  2.  c.  24.  s.  5.  It  is,  however, 
confined  to  cases  in  which  there  is  a  debt,  or  contract 
to  which,  if  there  was  no  penalty,  a  set-off  might  be 
pleaded ;  Hutchinson  v.  Sturges  (c).  And  this  plea  does 
not  shew  how  much  is  justly  and  truly  due  on  either 
nde.  That  is  essential ;  Symmons  v.  Knox  {d),  Grimwood 
V.  Barrit  {e\  Bell  v.  Shaw{g). 

Alaude,  contri.  The  count  shews  the  amount  justly 
due ;  and  therefore  the  omission  of  such  an  averment  in 
the  plea  is  not  a  defect  in  substance.  The  statute  gives 
a  set-off  against  a  bond,  although  it  is  conditioned  to 
secure  the  payment  of  what  is  not  a  debt  In  Collins  v. 
ColKns{h)  the  condition  was  to  pay  an  annuity  and 
maintain  the  plaintiff;  and  yet  a  set-off  was  allowed  to 
a  breach  for  non  payment  of  the  annuity.  [Crompton  J. 
I  never  could  understand  how,   if  such  a  case  was 


(a)  April  22dL     Before  Lord  CampbeO  C.  J.»  Wighimtm  and  Cromp^ 
UmJt. 

(b)  SB.^Ald.  93.  (c)   WUle$,  261. 
(d)  3  T.  R.  65.  (e)  6  71  R.  460. 
(g)  HcH,  N.  P.  C.  292.                                   (A)  2  Bwr.  820. 


T. 

ArrwooLL. 
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1863.        within  stat   8   G.   2.   c.  24.,  the  judgment   could  be 
AmrooLL     entered,  so  as  to  permit  the   penalty   to  stand  as  a 
security  for  future  breaches.     The  question  was  asked 
in  ColUm  v.  CoUma  (a) ;  and  Lord  Monoid  answered 
it;  but  I  never  could  understand  the  answer.] 

Archibald  was  heard  in  reply. 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

We  are  of  opinion  that  in  this  case  the  plea  is  bad 
both  in  substance  and  in  form.  If  the  plaintiff  owes  the 
defendant,  on  a  bill  of  exchange,  more  than  9L  Sa.  ll<f., 
the  sum  claimed  as  due  from  the  defendant  to  the 
plaintiff  on  this  bond,  it  is  very  much  to  be  regretted 
that  the  defendant  should  be  without  defence,  and 
should  be  driven  to  bring  a  cross  action.  But  so  the 
law  at  present  is.  The  condition  of  the  bond,  when 
examined,  shews  that  it  is  to  indemnify  generally,  and 
not  for  the  payment  of  any  liquidated  demand:  and, 
according  to  the  cases  cited,  there  can  be  no  set-off 
pleaded  in  an  action  on  such  a  bond.  We  not  do  think  it 
necessary  to  comment  upon  these  cases;  as  we  hope 
that  the  Legislature  may  speedily  interfere  to  allow 
justice  to  be  finally  done  between  such  parties  in  a 
single  action.  In  the  present  case,  the  plea,  which 
could  only  be  supported  under  stat  8  G.  2.  c.  24.  s.  5., 
is  likewise  defective  in  not  shewing,  as  required,  **  how 
much  is  truly  and  justly  due  on  either  side."  We  must 
therefore  give 

Judgment  for  the  plaintiff. 

(a)  2  Burr.  820. 826. 
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1853. 


Thomas  Foster  against  Thomas  Hates  and     PHday, 

April  29th. 

John  Pibrson,  Senior. 


■pEPLEVIN.  Avowry  and  cognizance:  That  one  ^. byhbwili, 
WUKam  Harding^  being  seised  in  fee  of  certain  derised  ^j^aI 
premises^  and,  amongst  others,  of  the  farm  where  the  ^^^  use  of^ 
distress  was  taken,  made  his  will  on  the  8th  January  ^f^^° 
1788.  The  will  was  then  set  out  at  length.  By  it  the  jj^lf^''*;  jj., 
testator  devised  to  his  nephew  Robert  Kitchen^  and  his  children  is  he 

^  miffht  appoint, 

beirsy  certain  real  estate  (not  including  the  fiirm  on  and,  in  default 

of  appointment, 

which  the  distress  was  taken),  and  devised  certain  other  <«  to  the  use 
real  estate,  including  the  farm  on  which  the  distress  was  dren,  hoth  sons 
taken,  to  trustees,  upon  trust,  during  the  time  that  ^thehmly^of' 
testator's  grandson  Matthew  Hayes  should  be  under  the  u^f^i^j^;. 
age  of  twenty  one  years,  to  receive  the  profits  and  accu-  j^^^jj^^'^  ^ 
mulate  them,  and,  on  his  attaining  the  age  of  twenty  "jnongst  them, 
one,  upon  trust  for  him  for  life ;  and  after  his  decease  to  «iihe,  and  to 

take  as  tenants 

the  use  of  his  children,  as  he  might  appoint ;  and,  in  in  common 
default  of  appointment,  *^  to  the  use  of  all  the  children,  joint-tenants, 
both  sons  and  daughters,  of  the  body  of  the  said  Matthew  f°r  ^^^.  ^^^ 
Hayes  lawfully  issuing,  equally  to  be  divided  amongst  [^^h^i^'^^^^ 

the  use  of  all 
the  children  of 
mv  brolhen  and  sitter,  equally  to  be  divided  amongst  them,  share  and  share  alike,  and  to 
tike  as  tenants  in  common  and  not  as  joint-tenants,  and  their  heirs  for  ever.**  He  then 
devised  Orttnaere  to  the  nse  of  his  grandson  IF.  for  life,  with  limitations  over  expressed  in 
the  same  terms.  Then  followed  a  proviso,  <*  in  case  either  of  my  said  ffraodsons  shall 
happen  to  die  without  issue  of  their  bodies  lawfully  begotten,  that  my  said  trustees  shall 
stitiid  seised  of  the  several  hereditaments  and  estates  hereinbefore  devised  for  the  benefit 
of  such  grandson  so  dying  to,  for  and  upon  the  like  uses  and  trusts  as  they  shall  stand 
seised  of  the  hereditaments  and  estates  before  devised  for  the  benefit  of  such  survivor.**  At 
the  time  the  will  was  made,  the  testator  had  two  infant  grandchildren  M.  and  JK^  and  several 
nephews.  AT.  and  W,  both  sorvived  him.  M.  had  one  child  E.,  a  daughter,  who  died  in  his 
lifetime,  an  infant,  before  stat  3  &  4  ^.  4.e.  106.,  leaving  defendant  E,*s  cousin  and  heir  at 
law.  KT,  died  without  ever  having  had  issue.  Then  Af.  died.  The  defendant,  who  was  not  a 
child  of  a  brother  or  sister  of  the  testator,  or  heir  of  such  child,  claimed  Blackeure,  as  heir 
at  law  of  B,    The  nephews  also  claimed  it. 

Held,  that  E.  on  her  birth  took  a  vested  remainder  in  fee  in  Blackacre,  which  on  her 
death  descended  to  defendant. 
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1853.  theoiy  share  and  share  alike,  and  to  take  as  tenants  in 
YowTEtL      common  and  not  as  joint-tenants,  and  their  heirs  for 

Hayes  ^^^^ '  ^"^^  ^^^  default  of  such  issue,  to  the  use  of  all  the 
children,  both  sons  and  daughters,  of  my  brothers  and 
sister,  equally  to  be  divided  amongst  them,  share  and 
share  alike,  and  to  take  as  tenants  in  common  and  not 
as  joint-tenants,  and  their  heirs  for  ever."  He  then 
devised  other  real  estate  to  the  same  trustees,  vnth 
similar  limitations  for  the  benefit  of  his  grandson  fFU- 
lam  Harding  Hayes,  and  with  a  devise  over  in  the  same 
words.  Then  followed  this  proviso.  "  Provided  always, 
and  my  will  and  mind  expressly  is,  that,  in  case  either 
of  my  said  grandsons  shall  happen  to  die  without  issue 
of  their  bodies  lawfully  begotten,  that  my  said  trustees 
shall  stand  seised  of  the  several  hereditaments  and 
estates  hereinbefore  devised  for  the  benefit  of  such 
grandson  so  dying,  to,  for  and  upon  the  like  uses  and 
trusts  as  they  shall  stand  seised  of  the  hereditaments 
and  estates  before  devised  for  the  benefit  of  such  sur- 
vivor." These  were  averments  that  the  testator  died 
seised ;  that  Matthew  Hayes  survived  him,  attained 
twenty  one  in  1814,  married,  and  had  an  only  child, 
Elizabeth  Harding  Hayes^  who  died  an  infant,  in  her 
father's  lifetime,  before  the  passing  of  stat.  3  &  4  ^  4. 
c.  106.,  leaving  Thomas  Hayes^  the  avowant,  her  cousin 
and  heir  at  law :  that  Matthew  Hayes  demised  the  farm 
in  question  to  the  plaintiff,  at  a  rent  of  93£  payable  half 
yearly,  and  then  died  between  two  days  of  payment,  and 
the  current  half  year's  rent  afterwards  became  due;  and 
that  the  avowant  Thomas  Hayes  became,  as  heir  of  EKza- 
beth  Harding  Hayes,  entitled  to  the  reversion  in  fee  in 
possession ;  and  that  the  rent  for  the  last  half  year  was 
apportioned.     He  then  avowed,  and  the  other  defendant 
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made  cognizance,  for  a  distress  for  the  apportionment  of  ]853. 
the  rent  in  the  half  year  during  which  Matthew  Hayes  Yovt^ti 
died.    Demurrer.    Joinder.  Hayes. 

Plea  3  to  the  avowry  and  cognizance:  That  HKza- 
beth  Harding  Hayes  died  an  infant  unmarried,  of  the 
age  of  two  weeks.  That  Wiltiam  Harding  Hayes  the 
devisee,  grandson  of  the  testator,  died  after  the  testator 
and  before  Matthew  Hayes^  without  ever  having  had 
issue.  That,  at  the  time  of  making  his  will,  the  testator 
had  then  living  two  brothers,  Henry  and  Robert,  and 
one  sister,  Isabel,  who  had  then  several  children  of 
whom  some  still  survive.  And  that  Thomas  Hayes, 
the  avowant,  is  not  one  of  such  children,  nor  the  heir 
of  one ;  and  that  the  said  children  surviving,  add  the 
heirs  and  devisees  of  those  dead,  claim  the  rent  from 
plaintiff.     Demurrer.     Joinder. 

The  case  was  argued  in  this  term  (a). 

Cowling,  for  the  plaintiff.  The  question  is,  whether, 
on  the  construction  of  WUUam  Harding'^  will,  Elizabeth 
Harding  Hayes  took,  as  soon  as  she  was  bom,  a  vested 
estate  in  fee.  If  so,  Thomas  Hayes  as  her  heir  at  law  is 
entitled  to  the  estate ;  if  not,  he  has  no  title.  The  whole 
question  therefore  turns  on  the  construction  of  the  wilL 
It  appears  that,  at  the  time  when  the  will  was  executed, 
the  testator  had  two  grandsons  who  were  the  principal 
objects  of  his  bounty,  and  two  brothers  and  a  sister 
whose  fisimilies  were  the  secondary  objects  of  his  bounty. 
The  devise,  had  it  stopped  short  just  before  the  proviso, 
would  have  been  a  devise  of  one  estate  to  one  grandson 
for  life,  with  remainder  to  the  use  of  the  children  of  that 

(a)  Apnl  26th.      Before  Lord   Campbell  C.  J.,   friffhtman,  Erie  and 
CrompUmJs. 
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1853.  grandson  and  their  heire;  and,  in  defaalt  of  such  issue, 
FbOTKa  ^^  ^^®  children  of  his  brothers  and  sister:  and  a  similar 
Hayes.  cl^vise  of  another  estate  to  the  other  grandson.  If  the 
effect  of  this  was  a  contingent  fee  to  the  unborn  children 
of  the  grandson,  then,  on  the  birth  and  death  of  an 
infant,  the  estate  passed  away  from  the  children  of  the 
brothers  and  sister  to  a  person  not  the  object  of  the 
testator's  bounty.  He  certainly  cannot  have  intended 
that:  and  his  real  intention  would  be  ful6Ued  if  the 
grandson  took  an  estate  in  tail  And  this  intention 
is  made  more  clear  by  the  proviso  which  gives  the  estate 
of  each  grandson,  in  case  he  shall  die  without  issue,  to 
the  other.  It  has  long  been  settled  that,  in  wills  executed 
before  stat.  7  fT.  4  &  1  Vict  c.  26.,  the  words  «  die  without 
issue  "  prima  facie  mean  die  after  an  indefinite  failure  of 
issue.  The  context  may  indeed  shew  in  some  cases  that 
the  phrase  is  used  in  a  different  sense.  Thus  in  Doe  dem. 
Camberbach  v.  Perryn  (a)  the  devise  was  to  the  testator^s 
niece  for  life,  remainder  to  all  and  every  her  children  by 
her  husband  James,  **  and  their  heirs  for  ever,  to  be  equally 
divided  between  and  among  such  children  (if  more  than 
one)  share  and  share  alike;  but  if  only  one  child,  then 
to  such  only  child  and  his  or  her  heirs  for  ever;  and  for 
default  of  such  issue,"  to  his  niece's  husband  •7am««.  It  was 
held  in  that  case  that  ^  defiiult  of  such  issue  "  did  not 
mean  after  a  failure  of  issue  of  the  niece,  but  in  case  there 
are  no  such  children.  The  person,  however,  in  whose 
fiivour  the  devise  over  was  there  made,  could  not  be  an 
heir  of  his  own  children ;  so  that  there  was  no  incon- 
gruity in  a  devise  to  him  in  default  of  their  heirs;  and 
this  fact  forms  the  distinction  between  that  case  and 

(a)  3  T.  R,  484. 
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Ives  V.  L^fffe  (a\  which  is  expressly  recognised  in  Doe  1853. 
dem,  Comberbach  v.  Perryn  (ft).  The  decision  in  Ives  v.  ^^^^^ 
Legge  (a)  was  that,  whereyer  after  a  devise  to  children  H/y^g. 
and  their  heirs  there  comes  a  devise,  introduced  by  the 
words  in  de&olt  of  issue  or  similar  words,  to  a  person 
who  would  himself  be  one  of  the  heirs  of  the  children, 
so  that  it  would  be  imposnble  that  the  devise  to  him 
should  ever  take  effect  if  it  was  only  to  be  in  default  of 
their  heirs  general,  the  words  shall  be  construed  to  mean 
heirs  of  the  body.  There  are  many  cases  where  words 
which  would  prim&  facie  give  an  estate  in  fee  are  cut 
down  in  this  manner  by  a  subsequent  limitation,  so  as 
only  to  give  an  estate  tail ;  Doe  dem.  Bean  v.  HaUey  (c), 
Brice  v*  SrnUh  (cf),  Lewis  denu  Ormond  v.  fFaters{e)y  Doe 
dem.  Jearrad  v.  Bannister  (g).  In  the  present  case,  if  the 
will  had  stopped  at  the  end  of  the  devise  to  the  children 
of  the  testator's  brothers,  after  the  devise  to  his  grand- 
son's children  and  their  heirs,  it  would  be  an  argument 
that  the  words  ^  in  de&ult  of  such  issue  "  gave  an  estate 
tail  to  the  grandsons ;  but  the  proviso  shews  the 
intention  clearly. 

Rudattf  contr&.  The  grandsons  took  an  estate  for 
life,  remainder  to  their  children  in  fee;  and,  if  there 
never  were  such  children,  then  there  is  a  devise  over. 
The  authorities  are  very  numerous  to  shew  that,  after  a 
devise  to  children  and  their  heirs,  the  words  in  **  defiiult 
of  such  issue''   mean  if  there  are  no  such  children ; 


ra)  3  7.  R.  488,  note  (a).  (6)  3  T.  A.  484. 

(e)  8  r.  R.5.  (d)   JFiBu,}. 

(e)  6  Etui,  336.  (9)1  M.^  W.  292. 
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1853.  Rex  V.  The  Marquis  of  Stafford  (a)  is  a  leading  case. 
Yo^m  Then  there  are  many  cases  which  shew  that  the  words 
Hayes.  "^  ^®  proviso  "die  without  issue,"  when  following  a 
devise  to  children  and  their  heirs,  mean  "  die  with- 
out having  had  issue;"  such  are  Ginger  dem.  WhUe 
V.  fFhite  (4),  Malcolm  v.  Taylor  (c).  In  Croodrigkt  dem. 
DocMng  v.  Dunham  {d)  the  devise  over  was  to  a 
relative;  yet  the  argument  now  used  was  never 
thought  o£  There  is  another  class  of  cases  which 
establish  that,  where  there  is  a  devise  to  A.  for  life, 
remainder  to  his  unborn  sons  in  tail  male,  remainder 
to  his  daughters  in  fee,  and,  in  default  of  issue  of  A.^ 
a  devise  over,  the  words  "  default  of  issue*'  shall  not  be 
construed  to  give  an  estate  tail  in  general,  but  shall 
mean,  if  there  are  no  such  issue.  These  cases  were 
all  reviewed  and  confirmed  in  Baker  v.  Tucker  (c).  All 
these  cases  shew  that  both  in  the  devise  and  in  the 
proviso  the  words  in  default  of  issue  must  mean  "in  case 
my  grandson  never  has  such  issue." 

Cowling^  in  reply.  The  construction  contended  for 
by  the  defendants  makes  all  the  estates  in  remainder 
contingent 

Cur.  adv.  vuU. 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court 

We  are  of  opinion  that,  under  the  will  of  Wm. 
Hardingy  Elizabeth  Harding  HayeSy  on  her  birth,  took 
a  vested  remainder  in  fee  in  the  lands  in  question, 

(a)  7  Eatt,  521.  (6)   WiOu,  348. 

(O  2  Ru$9,^M.  416.  {d)  1  Doug.  264. 

(0  3  H.  L,  Co.  106. 
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sabject  to  the  life  estate  of  her  &ther  Matthew  Hayes.  1853. 
There  seems  to  us  to  be  no  doubt  whatever  that  this  YomtT 
would  be  the  effect  of  the  limitations  in  &vour  of  Haysb. 
Matthew  and  his  children,  irrespective  of  the  proviso, 
which  is  mainly  relied  upon  by  the  counsel  for  the 
plaintiff  No  words  could  have  been  employed  better 
adapted  for  that  purpose  than  those  found  in  the  will, 
down  to  the  limitation  in  favour  of  the  sons  and 
daughters  of  the  testator's  brothers  and  sister,  <<for 
de&ult  of  such  issue:"  and  ''for  de&ult  of  such  issue,** 
according  to  various  authorities  which  were  cited,  must 
mean  <<  for  de&ult  of  Matthew  having  had  no  child 
in  whom  the  remainder  in  fee  should  vest**  The  doc- 
trine on  which  this  construction  rests  is  confirmed  by 
the  first  case  which  Mr.  CawUng  cited  to  bring  it  into 
doubt.  Doe  dem.  Comberbach  v.  Perryn  (a),  and  is  quite  * 

consistent  with  his  second,  an  antecedent  case,  Ivee  v. 
Legge{h)\  for  there  the  words  to  be  construed  are 
essentially  different  We  must  therefore  come  to  the 
effect  of  the  proviK) :  and  we  think  that  Mr.  CawUng 
made  out  the  rule  of  construction  for  which  he  con- 
tended, that,  although  there  be  a  limitation  in  a  will 
in  which  taken  by  itself  the  word  ''heirs**  must  be 
construed  to  mean  Kme  general^  and  to  give  a  fee 
simple,  if  there  be  a  subsequent  limitation  in  the  will 
which  can  have  no  operation  if  this  effect  is  given 
to  the  word  "heus,**  it  shall  mean  htvre  of  the  body  and 
cut  down  the  prior  pit  to  an  estate  tail*  But  here  the 
limitations  which  follow  the  proviso  may  take  effect 
although  the  contingency  should  be  considered  to  be 

(«)  3  T.  i?.  484.  (6)  3  T.  R.  488.  note  (a). 

▼OU   n.  D  E.   &   B. 
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1853.  that  the  grandsons  shall  die  without  haying  had 
i^^^i  children.  On  this  supposition,  the  other  objects  of  the 
HAYEg.  testator's  bounty  would  haye  a  somewhat  less  chance  of 
being  benefitted  than  if  the  remainder  had  been  cut 
down  to  an  estate  tail;  but  they  would  have  been 
entitled  to  take  in  default  of  the  grandsons  never 
having  had  any  children :  and,  as  the  estate  tail  might 
have  been  barred  by  a  recovery,  the  practical  difierence 
is  not  very  important  The  proviso  uses  the  expression 
« in  case  either  of  my  said  grandsons  shall  happen  to 
die  wUhout  issue  of  their  bodies  Uwfblly  begotten :"  but 
we  think  this  must  mean  such  issue  as  is  before  spe- 
cified, and,  introduring  no  devise  inconsistent  with  the 
prior  gift  to  the  children  of  the  grandsons  and  their 
heirs,  leaves  the  remainder  in  fee  simple  to  vest  in  the 
*  child  of  the  grandson  on  its  birth.    This  being  the 

plain  intention  of  the  testator,  and  consistent  with  all 
the  authorities  cited,  we  pve 

Judgment  for  the  defendants^ 
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IN  THE  EXCHEQUER  CHAMBER.         fh^m,, 

(Error  from  the  Queen's  Bench.) 

WiLUAM  Smith  against  Herbert  Harris 
Cannan  and  Robert  Bevan,  Assignees  of 
George  Garnham,  a  Bankrupt. 

TROVER  by  defendants  in  error,  plaintifis  below,   Cafcnnep, 
coiiTByed  til 
assignees  of  Garnham,  a  bankrupt.     There  were  his  fanning 

stock  ud 
two  counts,  one  laving  the  conversion  before  and  the  ffoodsA5. 

other  after  the  bankruptcy.  ^  way^of**  ** 

Pleas:  Not  guilty;  Not  possessed.     Issues  thereon.      IS^oVsioaL 

At  the  trial,  before  Adams  Seijt.,  at  the  Bury  Spring  ^^*  P^*"^ 

assizes,  1852,  the  verdict  passed  for  the  plaintifis  below,  ^^22r^  th"' 

defendants  in  error,  on  all  the  issues,  subject  to  a  bill  bill  of  sale 

was  of  about 

of  exceptions.     Error  was  now  brought     The  bill  of  the  Talna  of 

.  . ,  .  1.1  2,8001. ;  and 

exceptions  set  out  the  evidence  given  at  the  trial,  con-  tbere  was  a 
sisting  mainly  of  admissions.     The  material  &cts  were  of  tbe  surplus 

oftbei 


m  tbe  bill  of  sale,  wbieb  was  tbe  wbole  of  G.'s  propertr,  witb  tbe  eKception  of  two  sbares 
in  a  joint  stock  bank,  of  tbe  Talne  of  17/.  10s.  eacb.  S,  seised  and  sold  enouffh  of  tbe  stock  to 
pay  tbe  amount  secored.  G.  was  declared  a  bankrupt,  as  a  banker.  The  bul  of  sale  was  bon^ 
fide  given  under  pressure ;  and  tbe  trade  of  tbe  bank  was  not  afiected  by  giving  it.  On 
trover  by  G.*s  assiffnees  against  S.,  issues  beiuff  joined  on  pleas  of  Not  guilty  and  Not 
possesseo,  and  tbe  Judge  at  Nisi  prius  baving  ruled  tbat  tbese  facts  were  evidence  on  wbich 
tbejurv  migbt  find  a  verdict  for  tbe  plaintiff: 

Held,  by  the  Ezcbequer  Cbamber,  on  a  bill  of  eiceptions,  tbat  tbe  necessary  consequence 
of  an  assignment  of  what  is  subsUntially  all  the  traaer's  property  is  to  delay  his  crnlitorB, 
and  tbat  tbe  existence  of  a  resulting  trust,  and  of  a  substantial  surplus,  does  not  prevent  its 
baving  tbat  effect;  and  that  a  conveyance  neoessarilv  delaying  a  trader's  creditors  is  an  act 
of  bankruptcy,  though  it  has  not  tbe  effect  of  stopping  his  trade ;  and  tbat  a  transaction, 
being  itself  an  act  of  bankruptcy,  is  not  protected,  tmnigb  made  with  a  party  who  has  no 
notice  of  tbe  oircumstanees  making  it  an  act  of  bankruptcv ;  and  consequentW  that  tbe 
facts  in  this  case  were  evidence  on  which  tbe  jury  might  find  fi9r  tbe  plaintin,  and  the 
direction  was  therefore  right. 

D   2 
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1853.  these.  Gamham  was  a  fanner :  Smith  was  his  creditor, 
%^YSK  ^^  ^®  amount  of  240il,  and  was  also  his  sarety  to  a  bank 
Cannan.  ^  the  amount  of  700i  Oamham,  under  pressure  from 
Smith,  bona  fide  executed,  on  7th  February  1851,  a  bill 
of  sale.  By  this  he  conveyed  to  Smith,  by  way  of 
security  for  the  debt  of  240^,  and  indemnity  against  loss 
on  the  guarantee  for  700il,  all  his  household  goods,  crops, 
fiurming  stock  and  effects  then  being  upon  his  farm,  or 
which  should  or  might  be  or  be  growing  thereafter  in  or 
upon  the  same«  by  way  of  mortgage ;  with  a  power,  on 
de&ult  of  payment,  and  notice  given  by  SmUh  in  writing, 
for  Smith  to  seize  and  sell  the  same,  and  out  of  the 
moneys  to  pay  himself  and  the  debt  for  which  he  was 
surety,  pay  the  expences  of  sale,  &c.,  and  **  render  to 
and  account  for  the  surplus  (if  any)  of  the  said  money 
arising  from  such  sale  or  sales  as  aforesaid  unto  the 
said  George  Gamham,  his  executors,  administrators  or 
assigns."  Notice  was  pven;  and,  on  22d  February 
1851,  Smith  seized  and  sold  stock  and  goods  of  sufficient 
value  to  pay  his  own  debt  and  discharge  the  debt  for 
which  he  was  surety,  and  pay  the  costs  of  the  sale, 
amounting  in  the  whole  to  9S8L  1«.  lOcL  This  was  the 
conversion  complained  o£ 

.It  appeared  that,  at  and  before  the  time  when  the  bill 
of  sale  was  executed,  Chxrnham  was  indebted  to  various 
parties,  to  the  amount  in  the  whole  of  about  7,000/. 
The  property  comprised  in  the  bill  of  sale  was  of  the 
value  of  about  2,800^,  being  about  three  times  the 
amount  for  which  it  was  a  security.  The  bill  of  sale 
comprised  the  whole  of  OamhanCs  property,  except  the 
equity  of  redemption  of  some  real  estate  mortgaged  to 
beyond  its  value,  and  two  20L  shares  in  a  joint  stock 
bank,  then  of  the  value  of  17/.  10«.  each.     It  was  not 
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blown  to  Oamhcan^a  creditors  that  he  possessed  these        1853. 
shares ;  and  they  all  dealt  with  him  as  a  fanner,  and  not       smith 
as  a  banker.     He  was,  on  27th  March  1851,  adjudged  a      caJnah. 
bankrupt,  on  a  petition  of  24th  Marchy   1861  .•  The 
aoffidency  of  the  petitioning  creditor's  debt,  and  the 
tading  of  Gamham,  as  a  banker,  were  admitted :  and  it 
was  also  admitted  that  the  business  of  the  joint  stock 
bank  in  question  was  not  affected  by  the  bill  of  sale 
executed  by  Oamham. 

The  learned  Serjeant  ruled  that  these  facts  were 
evidence  on  which  the  jury  Aght  find  for  the  plaintifis 
bdow:  on  which  ruling  the  exception  was  tendered* 

fFarBedffe,  for  the  plaintiff  in  error  (defendant  below). 
The  assignment  by  Oamham  of  his  &rm  stock  is 
admitted  to  be  a  bon&  fide  conveyance,  and  cannot  be  • 

impeached  except  on  the  ground  that  it  was  an  act  of 
bankruptcy.  Now  Gamham  was  only  a  trader  in 
respect  of  the  two  shares  which  made  him  a  banker: 
those  two  shares  are  not  included  in  the  assignment; 
he  was  not  disabled  fix>m  carrying  on  his  trade  as  a 
banker;  for  he  assigned  away  no  part  of  his  stock  in 
trade ;  and  in  &ct  the  business  of  the  bank  went  on  as 
before.  [Parke  R  The  question  raised  on  this  point 
is.  What  is  the  definition  of  the  transfer  of  the  whole,  or 
nearly  the  whole,  of  a  trader's  goods  which  constitutes 
an  act  of  bankruptcy?  In  the  present  case  the  con- 
veyance was  not  firaudnlent  in  fact;  the  trade  was  not 
stopped;  nor  were  the  trade  creditors  delayed.  I^ 
therefore,  it  is  an  essential  ingredient  in  the  definition 
of  such  an  act  of  bankruptcy  that  the  conveyance  should 
be  such  as  necessarily  to  have  the  effect  of  stopping  the 
trade,  the  plaintiff  in  «rror  is  entitled  to  succeed.    The 
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1853.  vords  of  stat  12  &  13  Vict  c.  106.  a.  67.,  which  do  not 
"^^^  in  this  respect  differ  fix)m  those  of  the  former  bankrupt 
CaJna  Acts,  are,  •*  That  if  any  trader  liable  to  become  bankrupt" 
<'  mairo  or  cause  to  be  made,*  **  any  fraudulent  grant  or 
conveyance  of  any  of  his  lands,  tenements,  goods,  or 
chattels^"  eveiy  such  trader  making  such  a  deed,  **  with 
intent  to  defeat  or  delay  his  creditors,  shall  be  deemed 
to  have  thereby  committed  an  act  of  bankruptcy.*  Do 
you  say  that  creditors  in  that  enactment  means  trade 
creditors?]  The  assignment  of  so  much  of  a  trader^s 
effects  as  disables  him  ^m  carrying  on  his  trade, 
though  not  fraudulent  in  the  proper  sense  of  the  word, 
is  held  to  be  fraudulent  within  the  meaning  of  the 
bankrupt  laws.  But  the  cases  are  confined  to  assign- 
ments disabling  the  trader  from  carrying  on  hb  trade. 
•  In  Compton  v.  Bedford  {a)  Lord  Mansfield  says:  "The 

interest,  which  is  omitted  in  the  assignment,  is  too 
minute  to  make  a  difference.  The  assignor  has  given 
up  all  his  power  of  trading,  for  the  future."  In  the 
present  case  the  reservation,  though  minute,  is  not  too 
minute  to  make  the  difference.  Gamham  reserved 
enough  to  enable  him  to  carry  on  the  very  slight  trade 
in  respect  to  which  alone  he  was  liable  to  the  bankrupt 
laws.  In  Law  v.  Skinner  (b)  De  Grey  C.  J.  says:  "  It 
is  an  assignment  of  all  his  stock  in  trade,  without  which 
he  can  carry  on  no  business."  In  Baxter  v.  Pritchard{c) 
Lord  Denman  C.  J.,  referring  to  these  cases  and  to 
HasieUs  v.  Simpson  (d).  Butcher  v.  Easto  (e),  Devon  v. 
fVatts  (jg)  and  Worseley  v.  DenuUtos  (A),  says  that  in 

(a)  1    W,  BL  362.  (6)  2  W.  Bl  996. 

(c)  \A.^E.  466.  462.  (if)  I  Doug,  89  n.  [f  39]. 

(<)  1  Doug,  295.  {g)  1  Doug,  86. 

(A)  1  Bun.  467. 
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thofle  cases  <<Lord  Man^field^  and  other  contemporary        ]853. 
Judges  of  high  authority,  appear  to  have  held,  that  the        j^JJ^m 
mere  assignment  of  a  trader's  whole  property  by  deed      c^^^^, 
was  an  act  of  bankmptcy,  as  disabling  him  from  further 
carrying  on  his  trade,  though  for  a  good  consideration, 
and  even  with  the  praiseworthy  motive  of  fairly  dis- 
tributing it   among  his  creditors."    In  Carr  v.  Buv" 
diss  (a)  Parke  B.  says :   *<  In  order  to  render  an  assign- 
ment of  a  trader's  effects  an  act  of  bankruptcy,  it  must 
be  shewn  that  the  party  assigned  all,  or  so  nearly  all  of 
his  effects,  as  to  put  it  out  ^f  his  power  to  carry  on  the 
trade."    In  Wedge  v.  Newfyn(b)  the  question  left  to  the 
jury  was  whether  the  trader  by  the  instrument  conveyed 
away  so  much  of  his  property  as  to  incapacitate  himself 
from  carrying  on  his  bumness  by  the  insolvency  which 
would  ensue.     SimiUr  language  is  used  in  SUbert  v. 
Spocner  (c).     There  is  a  further  point  in  the  present 
case.     The  asmgnment  is  by  way  of  security  only ;  and 
there  is  an  express  resulting  trust  for  the  benefit  of 
Qetrnham.     And,  as  the  surplus  is  here   substantial, 
amounting  to  two.  thirds  of  the  value,  this  cannot  be 
taken  as  an  assignment  of  all  the  trader's  effects.    It  is 
true  that  the  equitable  interest  could  not  be  taken  in 
execution  under  a  fi.  fiu ;  ScM  v.  Scheley  (d) ;  but  a 
creditor    could    take    it    in    equi^ ;     Qreenwood   v. 
ChurchiB  (e).     Agun  Sndih,  to  whom  the  security  was 
given,  was  ignorant  that  Oamham  was  a  trader.  [Parke  B. 
If  the  transaction  is  itself  an  act  of  bankruptcy,  it  is  not 
protected,  though  there  is  no  notice  of  the  act  of  bank- 

(a)  1  C.  Af.  ^  A.  443.  447.  (6)  4  B.  ^  Ad.  831. 

(0  1  AT.  ^  IT.  714.  (if)  8  Eati,  467. 

(e)  1  Mfbu  ^  K.  546. 


T. 

Caitkan. 
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1853.       raptcy  to  those  claiming   iinder   it.]      In  JJndon  v. 

'^^^  Sharp  {a)  it  was  considered  material  to  shew  that  the 
transferee  had  notice  of  the  fiicts  making  the  tnmsfer  an 
act  of '  bankruptcy.  It  is  pointed  out  in  the  judg^ 
ment  (A).  \CreuweU  J.  In  Hall  v.  WaOace  (c)  the 
defendant  took  the  goods  of  a  trader  in  execution.  He 
bond  fide  believed  that  he  was  acting  hostilely  to  the 
trader ;  but  it  appeared  that  he  was  induced  to  issue  the 
execution  by  a  person  acting  at  the  secret  request  of  the 
trader.  It  was  held  that  this  was  a  procuring  by  the 
trader  that  his  goods  should  be  taken  in  execution,  and 
an  act  of  bankruptcy ;  and  that  the  defendant,  though 
innocent  and  ignorant,  was  not  protected.] 

ByUi  Seijt.  was  desired  by  the  Court  to  confine  him- 
self to  the  questions  whether  the  reservation  of  the 
shares,  and  the  existence  of  a  substantial  surplus  beyond 
the  amount  secured,  prevented  the  assignment  from 
being  an  act  of  bankruptcy.  The  question  is  as  to  the 
construction  of  stat  12  &  13  Vict.  c.  106.  «•  67.  The 
words  of  the  enactment  do  not  materially  differ  firom 
those  of  the  former  bankrupt  Acts.  And  the  question 
is,  whether  this  deed,  conveying  all  the  trader's  property 
except  35il,  was  not  a  deed  necessarily  defeating  or  de- 
laying the  creditors.  If  so,  the  trader  must  be  taken  to 
have  intended  the  necessary  consequence  of  his  own  act. 
There  is  nothing  in  the  words  of  the  Act  to  confine  it 
to  an  intent  to  defeat  or  delay  the  trade  creditors.  In 
ftct  the  bank  creditors  are  delayed  and  defeated  by  the 
removal  of  a  shareholder's  general  property:   for  they 

(«)  6  AT.  $•  &  895.  (6)  6  AT.  ^  G.  906. 

(e)  1  M.^W.  353. 
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could,  by  a  circuitous  process,  procure  satisfaction  out  of 
that  general  property,  after  the  property  of  the  bank  was 
exhausted.  The  trade  in  this  case  was,  indeed,  not 
stopped ;  and,  if  the  words  of  the  Act  were  **  with  intent  to 
stop  his  trade,"  that  would  be  important  But  stopping 
trade  is  no  act  of  bankruptcy ;  Ymmg  ▼•  Waud  {a).  In 
Baxter  T.  Pritchard  {b)  the  sale  of  the  whole  stock  in 
trade  for  ready  money  must  have  stopped  the  trade. 
[Pollock  C.  R  A  solvent  trader,  leaving  off  business, 
disposes  of  his  whole  stock  with  the  express  intent  to 
stop  his  trade:  but  no  one  would  say  that  was  an  act  of 
bankruptcy.]  The  language  used  in  the  cases  cited  may 
be  explained  by  reference  to  the  particular  ftcts:  in  all 
of  those  cases  the  conveyance  was  such  that  it  did  in 
&ct  stop  the  trade;  and  indeed  it  is  seldom  that  a 
conveyance  of  nearly  all  a  trader^s  property  can  fail  to 
produce  that  effect.  Then  as  to  the  effect  of  the  result- 
ing trust  of  the  surplus.  In  many  of  the  cases,  in  which 
a  conveyance  has  been  held  an  act  of  bankruptcy,  the 
conveyance  was  by  way  of  security:  and  in  all  pledges, 
even  if  there  is  no  express  resulting  trust,  there  is  an 
implied  one.  In  Newton  v.  Chantler  (c)  and  in  Porter  v. 
WaBuT  {d)  there  was  an  express  trust  of  the  surplus. 
[CresnoeU  J.  But  do  you  find  any  case  in  which  there 
was  a  substantial  surplus?  I  do  not  recollect  any  in 
which  the  effect  of  that  has  been  discussed.]  In  Graham 
V.  Chapman  (e)  the  conveyance  was  of  stock  in  trade  to 
the  value  of  1200JL  to  IfiOOL,  by  way  of  security  for 
AidL  18«.     \Jervi8  C.  J.    The  fiicts  seem  to  have  raised 


1858. 


Smith 

V. 

Camnan. 


(a)  8  Bxek.  221. 
(e)  7  Eati,  138. 


(6)  lA.^E.  456. 
id)  \  M.^  G.  686.* 


(«)  21  L.  J.  N.  S.  C.  P.  173. 
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1853.        the  point  in  that  case;  but  I  think  the  point  was  not 


Smith        argued] 


T. 

Cannan. 


WarUedffe,  in  reply.  In  Graham  v.  Chapman  (a)  the 
point  was  not  brought  to  the  notice  of  the  Court 
[Cresnoell  J.  I  see^  however^  that  it  is  noticed  in  the 
judgment ;  it  is  said  that  it  was  contended  that  the  deed 
'*  necessarily  delayed  creditors^  even  with  respect  to 
the  balance  after  the  defendant  had  been  paid>  the 
trader's  equitable  interest  not  being  seizable  under  a 
fieri  &cias.''  My  brother  Byks  therefore  is  justified  in 
quoting  the  case  as  an  authority  for  his  positions.] 

Jervis  C.  J.  I  am  of  opinion  that  the  ruling  which 
is  stated  on  this  bill  of  exceptions  is  correct,  and  conse- 
quently that  the  judgment  should  be  affirmed.  The 
points  made  were  disposed  of  in  the  course  of  the  aigu- 
ment,  with  the  exception  of  two.  Both  those  points 
arise  on  the  one  question,  whether  there  was  any  evidence 
to  be  left  to  the  jury  that  the  transfer  was  an  act  of 
bankruptcy.  For,  if  there  was  any  such  evidence,  it 
must  be  taken  that  such  evidence  was  properly  left  to 
the  jury,  and  that  they  have  found  that  this  was  a  deed 
made  by  the  trader  with  intent  to  defeat  or  delay  his 
creditors.  The  &ct8  are  that  Oamham,  being  a  trader, 
conveyed  all  his  property  with  the  exception  of  two 
shares  of  little  value.  Had  th^  case  stopped  there,  that 
would  clearly  have  been  evidence  on  which  the  jury 
might  find  that  he  intended  to  delay  his  creditors. 
Indeed  I  am  inclined  to  think  that,  as  the  delay  of  bk 

(«)  21  L,  /.  N.  S.  a  p.  173. 
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crediton  was  almost  a  necessary  consequence  of  the        1853. 

deed,  and  a  man  must  be  taken  to  intend  the  necessary        Smrn 

consequences  of  his  acts,  it  was  scarcely  a  question  to  be      caknan 

left  to   the  jury.     Then  does  the  reservation  of  these 

shares  make  any  difference  ?    I  think  it  does  not.    It  is 

conceded  that  it  makes  no  diflerence  to  the  general 

creditors  of  Oarriham ;  but  it  is  contended,  and  on  the 

fiu;ts  possibly  correctly,  that  the  trade  creditors  of  Qam* 

ham,  being  all  creditors  of  the  bank,  were  neither  in  fact 

delayed  or  defeated,  nor  were  in  any  jeopardy  in  conse* 

quence  of  the  transfer,  which  could  not  have  the  effect 

of  stopping  his  trade  as  a  banker.   But  we  must  construe 

the  bankrupt  Acts,  like  all  others,  in  the  ordinary  sense 

of  the  words.     When  we  find  that  the  Legislature  says  a 

deed  shall  be  an  act  of  bankruptcy,  if  made  by  a  trader 

**  with  intent  to  defeat  or  delay  his  creditors,*'  not  saying 

*•  with  intent  to  stop  his  trade,**  or  "  to  defeat  or  delay  his 

trade  creditors,*  we  must  say  that,  even  if  all  the  trade 

creditors  were  amply  secured,  so  that  they  could  not  be 

defeated  or  delayed,  a  deed  intended  to  defeat  or  delay 

hb  other  creditors  is  within  the  enactment.     It  is  very 

true  that,  if  the  language  used  in  the  earlier  cases  is 

taken  without  reference  to  the  fiicts  under  discussion  in 

the  Court  when  that  language  was  used,  it  would  afford 

ground  for  saying  that  a  judicial  interpretation  had  been 

put  upon  those  words  confining  them  to  deeds  of  which 

the  effect  was  to  stop  the  trade :  but  in  all  these  cases 

the  facts  were  such  that  the  trade  was  stopped,  and  the 

minds  of  the  Judges  were  directed  to  that  effect  only. 

If  then  we  take  the  expressions  used  with  reference  to 

the  ftcts  concerning  which  they  were  used,  the  effect  is 

not  to  controul  the  larger  terms  of  the  Act,  which  is 

umunbiguous  in  itself.    I  therefore  think  that  the  word 
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1853.       '^  crediton"  embraces  the  general  creditors,  and  that  a 
^][J5rH       conveyance  delaying  the  general  creditors,  even  though 
Cahmah      ^  ^®  ^^^^  ^^  ^'^^  ^  excepted,  and  the  trade  creditors 
are  not  delayed,  is  an  act  of  bankruptcy. 

There  are  in  this  case  the  additional  ficts,  that  the 
property  is  conveyed  by  way  of  security,  and  exceeds 
the  value  of  the  liabilities  for  which  it  is  pledged  by  two 
thirds;  and  that  there  is  an  express  trust  of  the  surplu^^ 
for  the  benefit  of  Gamham.  I  think  these  fisu^ts  make 
no  difference.  The  whole  property  is  conveyed  and  put 
out  of  the  immediate  reach  of  the  trader  and  of  his  cre- 
ditors: the  &ct  that  there  is  a  substantial  surplus  may 
prevent  the  deed  firom  ultimately  defeating  the  cre- 
ditors; but  it  does  delay  them;  for  they  are  deprived  of 
the  power  of  taking  that  surplus  under  a  fieri  fiudas.  In 
equity,  it  is  true,  the  debtor's  interest  in  the  surplus 
may  be  taken;  but  I  think  the  real  test  is.  Has  the 
trader  by  the  deed  put  his  property  out  of  his  coptroul 
so  as  to  deprive  himself  of  the  present  power  to  satisfy 
his  creditors,  as  but  for  the  deed  he  might  do  ? 

Pollock  C.  B.  I  am  of  the  same  opinion.  The 
difficulty  arises  firom  the  ftct  that  Oamham^s  property 
which  he  held  as  a  fiumer,  a  character  in  which  he  was 
not  liable  to  the  bankrupt  laws,  bears  so  large  a  propor- 
tion to  the  shares  which  made  him  a  trader.  Perhaps  it 
is  hard  that  he  should  be  liable  to  the  bankrupt  laws  on 
such  a  trading;  but  there  can  be  no  distinction  made 
between  one  trader  and  another.  Now  there  is  no 
doubt  that,  if  a  trader  made  an  assignment  of  part  of  his 
private  property,  with  the  actual  fraudulent  intent  to 
delay  a  particular  creditor,  whether  that  creditor  was  a 
trade  creditor  or  not,  it  would  be  ap  act  of  bankruptcy. 
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AU  the  trader's  property  is  equally  liable  to  be  taken  by       1858. 
the  assignees.     The  &ct  therefore  that  this  deed  neces-        Smith 

sarily  delayed  the  general  creditors,  was  eyidence  to  go  Cannan. 
to  the  jury  that  it  was  an  act  of  bankruptcy. 

Parke  B.  I  am  of  the  same  opinion.  The  only 
question  is,  whether  there  can  be  such  a  complete  as- 
signment of  the  trader's  property  as  necessarily  to  delay 
his  creditors,  when  the  assignment  does  not  include  his 
trade  eflfects.  There  can  be  no  doubt  that,  when  the 
whole  of  the  trader's  property  passes,  that  is  evidence 
that  the  assignment  is  an  act  of  bankruptcy.  I  am 
clearly  of  opinion  that  the  exception  in  this  case  makes 
no  difference.  The  supposition  that  it  does  is  founded 
on  a  misapprehension  of  the  reasons  given  by  the  Judges 
in  the  older  cases,  founded  on  expressions  used  by  them 
with  reference  to  the  particular  circumstances  under  dis- 
cussion in  these  cases.  The  test  is,  not  whether  the 
necessaiy  effect  of  the  deed  is  to  stop  the  trade,  but 
whether  its  necessary  effect  is  to  delay  the  creditors  of 
the  trader. 

Cbesswell  and  Williams  Js.,  and  Platt  and  Mab- 
TUf  Bs.,  concurred. 

Judgment  affirmed. 
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Friday,  Manlby  agaifist  Boycot. 

To  an  action,  A  CTION  by   plaintiff  as  public   o£Scer   of  certain 

o?  a  joint  and  persons  united  in  copartnership  under  the  name, 

misiory^note,  ^^'   ^^   ^^^   Stourbridge    and  Kidderminster    Banking 

tKote^^'  Company.     The  declaration  stated  that  defendant  and 

^fladed'tiiat  °°®  George  Friend,  to  wit  on  ftc,  ''made  their  joint 

he  made  the  and  several  promissory  note  in  writinff,  and  delivered 

noteaisnrety  . 

for  the  other  the  same  to  the  said  copartnership,  and  thereby  then 

and  that  there  jointly  and  severally  promised  to  pay  to  the  said  copart- 

anT  other  neiship,  or  their  order,  on  demand,  the  sum  of  300iL, 

sidmtionfor  ^^^  value  received,  with  lawful  interest  for  the  same,  from 

nudkf^Ue  ^^  ^^7  of  the  date  of  the  said  note;  and  the  defendant, 


had  alf^^^'**^  in  consideration  of  the  premises,  then  promised  to  pay 
been  well         the  amount  of  the  sdd  note  to  the  said  copartnership 

known  to  *^  * 


plaintiff:  that,  according  to  the  tenor  and  effect  thereof;  yet  the  de- 

afterthenote      -      ,         7    •       . 

wai  due,  and  fendant  hath  disregarded  his  said  promise,  and  hath  not, 

eommence-  nor  hath  the  said  G.  F.  or  any  other  person  or  persons, 

action,  and  ^^  their  or  either  of  their  behalf,  paid''  &c. 

hS'ii^^cy*  Pleas  (among  others):  3.  That  the  promissory  note 

g!°wm  b-^ '  in  the  declaration  mentioned  was  the  joint  and  several 

^f^»*?  iiote  of  the  said  O.  F.  and  defendant ;  and  that  defend- 

plaintiff  in 
11002.,  which 
included  the 

amount  of  the  note;   and  plaintiff  agreed  with  G.,  without  defendant's  leave,  to  give 
time  to  G,  for  that  debt. 

Plaintiff  traversed  the  giving  time ;  and  the  issue  was  found  for  defendant. 

Held :  That,  in  the  a&ence  of  any  allesation,  in  the  plea,  that  plaintiff,  when  he  took 
the  note  from  defendant,  agreed  to  receive  it  from  defendant  in  the  character  of  suretj  only, 
the  plea  was  bad,  and  plaintiff  was  entitled  to  judgment  non  obstante  veredicto.  And,  /wr 
Curiam,  qumre  whether  or  not  such  an  allegation  would  have  made  the  plea  good. 

Leave  to  enter  a  suggestion,  under  stat.  15  &  16  Viet,  c.  76.  «.  143. ,  will  not  be  spranted 
unless  the  applicant  shews  by  affidavit  sufficient  probable  grounds  for  believing  that  the  final 
decision  on  tne  suggestion  will  be  in  his  favour. 

So  held,  where  the  application  was  to  supply  the  allegation  as  to  which  the  Coart  doubted, 
as  above. 
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ant  '*80  made  the  said  note  as  the  surety,  and  at  the  1853. 
reqoest)  and  for  the  accommodation,  of  the  said  G.  F. ;  ^^^^sy 
and  that  there  never  was  any  other  value  or  consideration  boyoot. 
ever  existing  for  his,  the  defendant's,  makmg  or  paying 
the  sud  note :  all  which  has  always  been  well  known  to 
the  said  banking  copartnership;"  that,  after  the  note  had 
become  due  and  payable,  and  payment  thereof  had  been 
demanded  of  O.  jP.,  and  whilst  the  said  copartnership 
were  the  holders  thereof,  and  long  before  the  commence- 
ment of  this  suit,  to  wit  on  &c.,  the  said  O.  F.  was  in^ 
debted  to  the  said  copartnership  in  a  laige  sum  of  money 
greater  than,  and  including,  the  amount  of  the  said 
promissoiy  note,  and  all  interest  then  due  thereon,  to  wit 
llOOiL;  ''and  thereupon  it  was  then  agreed,  by  and  be- 
tween the  said  (?•  F.  and  the  said  copartnership,  without 
the  consent,  leave  or  licence  of  the  defendant,  so  being 
such  surety  as  aforesaid,  that  the  said  copartnership 
should  forbear  and  give  time  to  the  sud  O.  F.  for  the 
payment  of  the  said  debt  and  sum  of  money  so  including 
all  money  secured  by  the  said  promissory  note  as  afore- 
said, until  certain  to  wit  the  three  bills  of  exchange 
hereinafter  described,  and  payable  at  the  expiration  of 
four,  six  and  twelve  months,  respectively,  should  have  be- 
come due  and  payable ;  according  to  the  tenor  and  effect 
thereof  respectively.  And  the  defendant  further  saith 
that  thereupon,  and  in  pursuance  of  the  said  agreement, 
three  bills  of  exchange  for,  to  wit,  300il,  SOOil  and  SOOil, 
respectively  and  payable  to  order,  four,  six  and  twelve 
mcmthg,  respectively,  from  the  dates  thereof,  were  then, 
to  wit  on  the  day  and  year  last  aforesaid,  accepted  jointly 
by  the  said  O.  F.  and  one  William  Friend^  and  then 
delivered  to  the  said  copartnership,  and  by  the  said 
copartnership  then  received  and  taken  in  pursuance  of 
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1858.  the  said  agreement,  and  for  and  on  account  of  the  said 
Maklzx  ^^^^  ^^^  ^^^  of  money,  including  the  said  promissory 
BoYoor.  °^^^  ^"  ^^^  declaration  mentioned,  so  due  from  the  said 
6.  F.  to  the  said  copartnership  as  aforesaid;  and  the 
defendant  further  saith  that  he  never  in  any  manner 
assented  to,  or  ratified,  or  confirmed,  the  said  agreement" 
Verification. 

4.  A  plea  similar  to  the  3d.,  but  stating  G.  FJ*b  debt 
to  the  copartnership  to,  be  800/.,  and  the  forbearance 
agreed  upon  to  have  been  until  the  maturity  of  two  bills 
of  exchange,  both  dated  16th  February  1849,  for  the 
several  sums  of  SOOil  and  fiOOil,  payable  respectively  at 
nine  and  twelve  months  after  date,  drawn  by  G.  F. 
upon  and  accepted  by  JF.  F. 

5,  A  similar  plea,  but  stating  the  debt  of  &.  i^.  to  the 
copartnership  to  be  llOOil,  and  the  forbearance  agreed 
upon  to  have  been  until  the  maturity  of  three  bills  of 
exchange,  all  dated  16th  February  1849,  drawn  by 
Q.  F.  upon  and  accepted  by  W.  F.,  for  30021,  30021  and 
600iL  respectively,  payable  respectively  six,  nine  and 
twelve  months  after  date. 

Replication  to  the  third  and  fourth  pleas:  ''That  the 
said  copartnership  did  not  agree  to  pve  time  to  the  said 
G.  F.  for  the  payment  of  the  said  promissoiy  note  in 
manner  and  form**  &c.  To  the  fith  plea:  ''That  the 
said  copartnership  did  not  give  time  to  the  said  G»  F. 
for  the  payment  of  the  said  promissory  note  in  manner 
and  form"  &c. 

These  replications  concluded  to  the  country ;  and  issue 
was  joined  on  them.  The  other  pleas  also  led  to  issues  of 
fact 

On  the  trial,  before  Lord  Campbeli  C.  J.,  at  the  Jtfiltf- 
dleiex  sittings  aflier  last  Mkhaelmas  term,  the  juiy  found 
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fur  the  defendant  upon  the  issues  on  the  third,  fourth         1853. 
and  fifth  pleas,  and  for  the  plaintiff  on  the  other  issues.         M][iiii7~ 


Watson,  in  last  Hilary  Term,  obtained  a  rule  nisi  to 
enter  judgment  for  the  plaintiff,  non  obstante  veredicto, 
on  the  issues  found  for  the  defendant     In  this  term  (a), 

Crowder  and  Field  shewed  cause.  The  defence  set 
up  by  the  3d,  4th  and  5th  pleas  is  a  valid  one ;  the 
maker  of  a  promissory  note  may  shew  that  he  made  it 
as  surety  only,  with  the  plaintiff's  knowledge,  and 
insist  upon  his  rights  as  surety;  Hall  v.  Wilcox  (i). 
[WightmanS.  There  the  plaintiff  had  discharged  the 
principal.  Lord  Campbell  C.  J.  You  rely  on  the 
general  rule,  that  the  giving  time  to  the  principal  dis- 
charges the  surety.]  Yes.  Perfect  v.  Musgrave  {c\ 
referred  to  in  a  note  to  HaU  v.  Wilcox  {b)  as  throwing 
doubt  on  this  point,  is  inapplicable.  There  was  in  that 
case  no  giving  time  to  the  principal  except  by  a  com* 
position  with  the  principal,  who  had  failed,  and  laches 
in  not  demanding  payment  from  the  defendant  himself. 
[Lord  Campbell  C.  J.  Certainly  the  words  **  value  re« 
ceived**  on  the  fece  of  a  note  do  not  preclude  the  maker 
from  proving  that  it  is  an  accommodation  note.]  They 
do  not:  but  that  will  be  said,  on  the  other  side,  to  be  an 
exception  to  the  general  rule  that  the  instrument  only 
can  be  looked  to  for  the  relation  of  the  parties.  [Lord 
Campbell  C.  J.  It  must  be  shewn  that  the  note  was  so 
made  with  the  knowledge  of  the  payee.  That  allega- 
tion is  indispensable:    nothing  can  be  shewn  to  have 

(a)  AprQ  Slst.     Before  Lord  CampbeU  C.  J.,  Coleridge  and  Erie  Js. 
ffiphiman  J.  left  the  Court  daring  the  argument 
(6)  I  Moo.  ^  R.  58.  (0  6  Price,  111. 

VOL.   IL  E  E.    &   D. 
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1853.       taken    place  which  alters   the   terms  of  the   contract 
Manlby      created  by  the  instrument  itself,  unless  it  is  also  shewn 
BoYcoT.       ^^^^  ^^  ^^'^  place  with  the  knowledge  of  the  parties  to 
the  instrument.]     In  the  course  of  the  judgment  in 
Fentum  v.  Pocock  {a)  it  was  said  that  even  proof  of 
knowledge  would  not  vary  the  contract.     But  the  Court 
there  also  observed  that  cases  where  there  was  such 
knowledge  were  very  distinct  from  cases  where  there 
was  none.     There  was  no  such  knowledge  in  Fentum 
V.  Pocock  {a)i  the  decision  therefore  is  inapplicable  here. 
Price  V.  Edmunds  (J)  and  Clarhe  v.  WiUm  (c)  will  pro- 
bably be  relied  on  by  the  other  side.   But  the  decision  in 
the  former  case  proceeded  on  the  ground  that,  in  point 
of  fact,  no  time  at  all  had  been  given  to  the  principal, 
although  there  are  there  extrajudicial  dicta  which  appear 
fitvourable  to  the  present  plaintiff;  and  that  in  the  latter, 
upon  the  ground,  that  the   plea  did  not  set  out  any 
definite  agreement  on  the  part  of  the  plaintiff  to  give  time. 
In  Smith  v.  James  (d),  recently  decided  in  this  Court,  the 

(a)  5  Taunt.  192.  (b)  10  B,  §•  C.  578. 

(e)  3  AT.  ^  IT.  208. 

{d)  Smith  o.  James. 

T)ECLARATION  upon  a  promissory  note,  made  by  the  defendant,  for 
payment  to  the  plaintiff  of  301,  one  month  after  date.  Plea :  That  the 
promissory  note  was  made  by  the  defendant,  jointly  with  one  T.  T. ;  that 
the  defendant  and  T.  T.  jointly  and  severally  promised  to  pay  the  plaintiff 
the  amount  of  the  said  note  ;  that  the  defendant  never  had  or  received  any 
consideration  for  his  making  the  said  note,  but  that  the  same  was  made  by 
him  as  surety  for  the  said  J,  J, :  that,  after  the  note  became  due,  it  was 
agreed  between  the  plaintiff  and  the  said  J,  J.,  without  the  consent  of 
defendant,  that  time  should  be  given  to  the  said  J,  Z.,  and  time  was  accord- 
ingly given  to  him,  without  the  consent  of  defendant. 

General  demurrer.    Joinder. 

The  demurrer  was  argued  in  Eatter  term  {April  23),  1852,  by  Mac" 
namara  for  the  plaintiff,  and  H.  J,  Hodgaon  for  the  defendant 

The  following  cases  were  referred  to:  Harruon  v.  Courtauid  (Z  B.  ^ 
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surety  was  held  not  to  be  discharged  by  time  having        i853. 

been  given  to  the  othet  joint  maker  of  thef  note.     But      j^aklby 

in  that  case,  which  arose  upon  general  demurrer,  there 

was  no  allegation  that  the  plaintifi^,  at  the  time  of  taking 

the  note,  knew  that  the  defendant  bad  made  the  note  as 

a  surety :  and  the  same  observation  applies  to  Harrison  v. 

Courtauld  (a),  from  which  Smith  v.  Jathes  (&)  was  held 

not  to  he  distinguishable.     Nothing  is  more  common 

than  to  shew  that  a  note  or  bill  has  been  delivered  under 

a  special  contract  to  hand  over.     That  is  very  different 

from  attempting  to  vary  the  contract  expressed  on  the 

&ce  of  the  instrument ;  which  cannot  be  done ;   fVood- 

bridge   v.  Spooner  (c).      [ErU  J.     A   note   cannot  be 

conditionally  drawn.]     It  is  nbt  contended  that  it  can : 

the  note  here  is  not  said  to  have  been  made  upon  any 

condition.     [Erie  J.     Do  you  not  contend  that/ though 

it  was  made  payable  on  demand,  there  was  really  an 

understanding  that  it  was  not  to  be  payable  on  demand? 

It  is  true  that  the  contract  created  by  a  promissory  note 

has  two  elements,  one  the  express  contract  which  ap^ 

pears  upon  the  face  of  the  written  instrument,  the  other 

that  which  arises  from  the  delivery  of  the  instrument: 


4d.  36),  LaxUm  w.  Peat  (2  Camp,  186),  Fentum  ▼.  Pbcot^  (5  TawU.  192), 
Price  T.  EdmundB  (\0  B.  ^  C  578),  Clarke  t.  ITiUtm  (3  M,  ^  W,  208), 
Adam»  T.  Gregg  (2  SUark,  N.  P.  C.  531),  HoB ▼.  Wikox  (I  Moo,  ^  A.  58), 
Fotterir,  JoOg  ( 1  C.  Af.  ^  A.  703),  Abbott  ▼.  Hendridu  ( 1  AT.  ^  G.  791), 
NidtoBM  T.  Norru  (3  B.  ^  Ad,  41.  n.),  Thompatm  r,  CMUg  {I  M.^W. 
212). 

» 
Per  Curiam  (Lord  Cam?bkll  C.  J.,  Eelb  and  Ceompton  Jb.)    This 
caie  cannot  be  £stingiiiihod  from  Harruom  ▼.  Courtamid  (3  B.  {r  Ad,  36). 

Judgment  for  plaintUF. 
B  relatione  H,  J,  Hodgeom. 
(a)  3  i9.  ^  Ad.  36.  (6)  Ante,  p.  50,  note  {d), 

(0  3B.^  Aid.  233. 

B   2 
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1853.       the  delivery  may  be  qualified.]     Even  the  effect  of  the 
Manlby      ^^^^  ^^y  ^  qualified  by  external  circumstances ;  as  by 
BoYcoT.      shewing  that  value  was  not  received,  though  the  note 
states  that  it  was.     [Coleridge  J.     On  the  face  of  a  bill 
of  exchange,  there  is  nothing  said  with  respect  to  notice 
of  dishonour.]     That  is  so:   yet  the  drawer's  liability 
arises  only  upon  such  notice.     So  the  bill  says  nothing 
of  presentment  in  due  time:  yet  such  presentment  is 
necessary  to  make   the  drawer   liable.     These   quali- 
fications are  the  legal  incidents  of  a  note  or  bill.     In 
Byles  an  Bills  {a)  the  admissibility  of  evidence  at  law 
to  prove   this  relation  of  the  parties  is  denied;   but 
it  is  said  that  such  a  defence  is  good  in  equity.     No 
doubt,  parol  evidence  is  not  admissible  to  controul  the 
effect  of  a  written  agreement ;  but  a  contemporaneous 
writing  or  indorsement  b  admissible  for  that  purpose ; 
Leeds  v.  Lancashire  (i),  Bawerbank  v.  Monteiro  (c) ;  and^ 
on  motion  for  judgment  non  obstante  veredicto,  it  must 
be  assumed  that  the  allegations  have  been  proved  in  the 
sense  necessary  to  support  the  plea.     If  necessary,  the 
plea  may  be  considered  as  an  argumentative  plea  of  Non 
fecit,  a  circuitous  denial  that  the  defendant  made  a  note 
having  the  legal  effect  which  the  declaration  insists  upon. 
The  circumstances  set  up  as  a  defence  do  not  constitute 
a  variance ;  they  introduce  a  new  term  into  the  contract, . 
a  condition  qualifying  the  delivery.     Gilktt  v.    Wfut^ 
marsh  (d)  was    an   instance   of  such  a  qualification. 
\^ErIe  J.     You  may  transfer  either  an  absolute  or  a 
qualified  title.]     Here   it  is  a  qualified  title  which  is 
transferred,  a  title  to  deal  with  the  principal,  but  only 

(a)  Page  194.  note(r)(ed.  6tb.),  citing  Reur,  BerringUM,2  Fei.  Jum. 
540. 

(6)  2  Campb,  205.  (c)  4  Tairn*.  844. 

(d)  8  Q.  B.  966. 
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with  the  consent  of  the  surety.     [Erk  J.     The  contem-        1863. 
poraneous  agreement  which  qualifies  the  contract  must      ji^j^le^ 
be  between  the  parties,  and  only  the  parties,  to  the      boycot. 
contract  itself;  that  was  the  ground  of  the  decision  in 
Sabnan  v.  fFM  (a).] 

WaUon^  Fry  and  Norman,  contra.  The  attempt  is  to 
alter  the  terms  of  a  written  contract  by  external  evidence. 
The  very  object  of  taking  a  note  or  bill  is  to  get  rid  of 
any  difficulty,  which  might  arise  from  the  defendant 
being  a  surety,  by  requiring  him  to  put  himself  in  the 
position  of  maker  of  a  note,  which  is  legally  definite  and 
well  known.  His  liability  on  the  note  is  the  same  as 
that  of  the  other  joint  maker.  Oral  evidence  is  clearly 
not  admissible  to  control  the  effect  of  a  written  instru- 
ment ;  it  would  not  be  admissible,  in  the  case  of  a  bond 
by  joint  and  several  obligors,  to  shew  that  one  of  them 
executed  in  the  character  of  a  surety ;  Ashbee  v.  Pid- 
duck  {b) ;  nor  is  it  admissible  here.  It  is  true  that 
there  is  no  express  agreement,  on  the  face  of  a  bill, 
discharging  the  drawer  if  the  bill  be  not  presented  in 
time:  but  that  is  a  direct  legal  consequence  of  the 
contract  which  is  expressed.  It  is  not  a  collateral 
limitation  of  the  written  contract.  [Lord  Campbell 
C.  J.  Payment  by  one  of  the  joint  makers  of  a  pro* 
missory  note  is  a  release  of  the  other;  yet  promissory 
notes  do  not  shew,  on  the  &ce  of  them,  any  agree- 
ment that  that  shall  be  the  effect  of  such  payment.] 

(a)  3  B.  L.  Co.  510.  Affirming  the  judgment  of  the  Eichequer 
Chamber  in  !FM  v.  Safmon,  13  Q.  B,  894,  which  had  reversed  the  jadg- 
ment  of  the  Queen's  Bench,  on  a  point  not  there  taken.  See  Wdfb  v. 
Sahmm,  13  Q,  B,  886. 

(b)  1  A/.  ^  yy-  564. 
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18*53.        The   common    hw    makes    payment    by   one    cocon- 
Manley      tractor  a  discharge  of  the  other.     [Lord  CampbeU  C.  J. 
Bovcor.       "^^  common  law  also  makes  the  giving  time  to  the 
principal  a  dischai^e  of  the  surety.]   Id  Foster  v.  JoUy  {a) 
Parke  J.  says:  "  Every  bill  or  note  contains  two  things — 
value  either  express  or  implied,  and  a  contract  to  pay  at 
a  speci6ed  time.     The  general  rule  is,  that  the  maker  is 
at  liberty  to  contradict  the  value  as  between  himself  and 
the  party  to  whom  he  gave  the  note;  but  he  is  not  at 
liberty  to  contradict  the  express  contract  to  pay  at  a 
specified  time."    [Lord  CampbeU  C.  J.     TTiat  is,  no 
doubt,  the  gejieral  rule.]     The  general  liile  applies  to 
this  cas^.     JV/ce  v.  Edmunds  {b\  which  confirms  Fentum 
V.  Pocock  {c)y  ha&  latterly  been  always  considered  as 
laying  down  the  right  doctrine  upon'  this  point,  and  is 
cited,   as    such,   in    SmitKs  Mercantik  Law,  p.   257, 
(4th  cd.).    Nichols  y.  Norris{d)  is  to  the  same  effect. 
In  Abbott  V.  Hendricks  {d),  an  action  by  payee  against 
maker,  the  oral  evidence  admitted  went,  not  to  vary  the 
terms  of  the  contract,  but  to  negative  the  fact  of  value 
having  been  received  by  the  maker  of  the  note  from  the 
payee;  so  that  it  fell  within  the  rule  of  Parke  R  above 
mentioned.     Moreover,  the  taking  a  collateral  security, 
as  was  here  done,  does  not  amount  to  giving  time. 
Jhrihff    V.     Clarkson  (^),    Adams  .  v.    Wordley  (A)    and 
Brown  v.   Wilkinson  (t)  are  authorities  for  the  plain- 
tiff.     No  real  distinction  can   be  made  between  the 
present  case  and  Perfect  v.  Musgrave  (A),  or  Smith  v. 

(a)  1  C.  Af.  ^  R.  707.  (6)  10  B,  ^  C,  678. 

(e)  5  Taunt.  19^.  (<f)  3  B,  ^  Ad.  41,  n. 

(«)  \  M.^G.  791.  (j^)  I  B,^  a  14. 

(A)  \  M,irW.  374.  (i)  13  Af.  §•  r.  14. 

(A)  6  Price,  111. 
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Jamtt  (a).     In  Bees  v.  Berringtm  (i)  (commented  on  in        1853. 
Tudar^a  Leading  Cases  in  Equity ^  vol.  2^  p.  712)  Lord      Manley 
Laughbaraugh   expressly  says    that,   where    two    "  are      boycot. 
bound  jointly  and  severally,  the  surety  cannot  aver  by 
pleadings  that  he  is  boand  as  surety.''    In  fact,  there 
would  be  no  necessity  for  relief  by  equity  if  a  defence 
founded   on  that  circumstance  could  be  available   at 
common  law.     In  HoWer  v.  Eyre{c)  it  was  distinctly 
laid  down  by  Lord  Cattenkam  C.  that  the  question, 
whether  a  party  to  an  instrument  is  so  in  the  character 
of  a  principal  or  a  surety,  must  be  ascertained  only  by 
the  terms  of  the  instrument  itself. 

Cur.  adv.  vult 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

We  are  of  opinion  that  the  plaintiff  is  entitled  to 
judgment  non  obstante  veredicto.  The  pleas  on  which 
the  defendant  has  obtained  a  verdict,  after  stating  that 
he  was  only  surety  for  George  Friend  in  becoming  a 
party  to  the  note,  merely  say:  ^^all  which  has  always 
been  well  known  to  the  said  banking  copartnership" 
(who  are  to  be  considered  the  plaintifis),  without 
alleging  that  the  note  was  delivered  by  the  defendant 
to  them  as  surety  for  George  Friend,  or  that  they  agreed 
to  receive  it  from  him  as  such  surety.  Without  such 
averment,  the  pleas  are  clearly  bad.  Consistently  with 
anything  they  allege,  there  may  have  been  an  express 
declaration,  when  the  note  was  given,  that  the  defendant, 
although  a  surety,  was  to  be  considered  in  all  respects 
liable  as  a  principal.     This  probably  often  happens, 

(a)  Ante,  p.  50,  n.  (d).  (b)  2  Tei.  Jun,  540.  542. 

(c)  9  a  ^  Fin,  1.  45. 
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1853.  when  a  joint  and  several  promissory  note  is  given  to 
Manley  bankers  by  two,  one  of  them  being  their  customer  and 
BoYcoT.  debtor,  the  other  only  his  surety.  The  bona  fide  holder 
of  a  bill  or  note  cannot  be  prejudiced  in  the  rights 
which  he  prima  facie  has,  according  to  the  terms  of  the 
instrument,  by  knowledge  subsequently  communicated 
to  him  after  he  has  become  the  holder  of  it,  or  even  by 
knowledge  which  he  has  at  the  time  when  he  takes  it,  if 
there  is  no  evidence  of  a  special  agreement,  at  the  time 
when  he  takes  it,  to  affect  the  rights  and  liabilities  of  the 
parties.  No  parol  evidence  can  be  received  of  any 
agreement  inconsistent  with  what  appears  on  the  fiice  of 
the  instrument,  as  that  a  bill  drawn  payable  at  three 
months  shall  not  be  payable  till  the  expiration  of  four 
months:  but  evidence  may  be  given  by  parol  of  an 
agreement,  at  the  time  a  bill  is  drawn  and  indorsed, 
which  is  consistent  with  the  written  instrument ;  as,  for 
example,  that  a  bill  is  indorsed  and  handed  over  for  a 
particular  purpose,  without  giving  the  bailee  the  usual 
rights  of  indorsee  of  the  bill  But,  if  the  payee  of  a  joint 
and  several  promissory  note,  made  in  the  common  form 
by  two,  may  be  placed  in  the  situation  of  treating  the 
one  as  surety  for  the  other,  this  can  only  be  by  his 
express  assent  to  do  so  when  the  note  was  delivered  to 
him. 

We,  therefore,  entirely  approve  of  the  decision  of 
Fentum  v.  Pocock  (a),  overruling  Laxion  v.  Peat  (&),  and 
of  the  subsequent  decisions  of  the  same  class,  which 
impeach  the  validity  of  the  pleas  in  question.  But  cases 
in  which  it  can  be  proved  that,  at  the  time  when  a  note 
was  made  or  a  bill  was  accepted  and  handed  over  to  the 

(a)  5  Taunt.  192.  (6)  2  Campb,  185. 
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payee,  the  maker  or  acceptor  being  only  a  surety,  the        1863. 
payee,  knowing  this  fiwt,  agreed  to  receive  it  from  the       jj^^^iy 
maker  or  acceptor  as  surety  only,  may  admit  of  a  different       Boycot. 
consideration:   and,  consistently  with  onr  judgment,  it 
may  be  held  in  such  cases  that  the  maker  or  acceptor  is 
discharged  by  time  being  given  to  the  principal  debtor. 

Rule  absolute* 

FieU^  on  a  subsequent  day  in  this  term  {May  7)^ 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause 
**  why  a  su{^;estion  should  not  be  entered  herein,  to  the 
effect  that  the  promissoiy  note,  in  the  declaration  and 
the  third,  fourth  and  fifth  pleas  herein  mentioned,  was 
agreed  by  The  SUntrbridge  tf  Kidderminster  Banking 
Company,  the  defendant  and  Cfeorge  Friend,  in  the 
affidavit  of  the  defendant  named,  should  be  made  by  the 
defendant  as  surety  for  George  Friend,  and  was  delivered 
to,  and  taken  and  held  by,  the  said  Company  on  those 
terms;  pursuant  to  the  143d  section  of  the  Common 
Law  Procedure  Act" 

The  rule  was  obtained  on  affidavits  by  the  defendant's 
agent  and  his  clerk,  which  went  only  to  shew  that  judg- 
ment had  not  yet  been  signed,  and  that  there  had  been 
no  delay  in  making  the  application ;  and  on  the  follow- 
ing affidavit  of  the  defendant:  ''That  this  action  is 
brought  to  recover  the  sum  of  300il  and  interest,  upon 
the  joint  and  several  promissory  note  of  this  deponent 
and  one  George  Friend  to  The  Stourbridge  if  Kidder^ 
minster  Banking  Company,  And  this  deponent  further 
saith  that  the  action  is  brought  by  the  said  plaintiff  for 
and  on  behalf  of  the  said  Banking  Company,  of  which 
he  is  the  registered  public  officer.  And  this  deponent 
further   saith   that,    the   said    George  Friend  requiring 
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1853.  advances  by  the  said  Banking  Company^  the  said 
Manlby  Banking  Company  consented  and  agreed  to  make  the 
BoYGOT.  t^dvances  required  by  the  said  George  Friend,  upon  this 
deponent  becoming  surety  for  the  said  Qeorge  Friend  to 
the  said  Banking  Company,  to  the  extent  of  the  sum  of 
300/.:  and  it  was  agreed  that  thb  deponent  should 
become  such  surety  for  the  said  George  Friend:  and  this 
promissoiy  note  was  given  for  the  said  sum  of  300/.,  this 
deponent  joining  therein  as,  and  being  expressly  under- 
stood asy  surety  for  the  said  George  Friend  only.  And 
the  said  promissory  note  was  accordingly  delivered  over, 
and  has  been  held  by  the  sud  Banking  Company,  upon 
the  terms  upon  which  it  was  given,  and  upon  no  other 
terms  whatever."    In  the  following  Trinity  term  (a), 

JVatson,  Fry  and  Norman  shewed  cause.  The  rule  is 
moved  for  under  stat  15  &  16  Vict  c.  76.  s.  143.,  which 
enacts  that,  on  any  motion  made  in  arrest  of  judgment, 
or  for  judgment  non  obstante  veredicto,  ^^  by  reason  of 
the  non-averment  of  some  alleged  material  fact  or  &cts 
or  material  allegation,  or  other  cause,  the  party,  whose 
pleading  is  alleged  or  adjudged  to  be  therein  defective, 
may,  by  leave  of  the  Court,  suggest  the  existence  of  the 
omitted  fact  or  facts  or  other  matter,  which,  if  true, 
would  remedy  the  alleged  defect."  This  is  the  first  time 
that  this  section  has  been  discussed.  As  the  su^estion 
is  not  to  be  entered,  except  by  leave  of  the  Court,  the 
applicant  must  make  a  prima  £Eu;ie  case.  [Crompton  J. 
The  applicant  must  bring  before  the  Court  probable 
grounds  for  the  suggestion,  both  in  fiict  and  in  law ;  or 
the  Court  does  not  interfere.]     In  the  present  case  the 

(a)  Jkm  13th,  18^. 
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affidavit  affords  no  ground    for  the  suggestion:    the  1853. 

defendant  does  not  venture  to  pledge  his  oath  to  the  Manley 

fiict  of  there  having  been  any  agreement  between  him  boycot 

and  the  Company,  which  is  the  essence  of  the  suggestion.  • 

CrowdeTi  contriu  The  Court  will  not  scan  the  affi- 
davit, as  it  were,  on  special  demurrer:  and,  taking  it 
fiurly,  the  truth  of  the  suggestion  is  sworn  ta 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule 
must  be  discharged.  The  enactment  is  a  most  useful 
one,  and  will  enable  us  to  dispose  of  causes  finally  upon 
the  merits.  By  it,  if  a  judgment  is  arrested,  or  if  it  is 
given  in  favour  of  the  plaintiff  non  obstante  veredicto, 
by  reason  of  the  non-averment  of  a  material  fact,  an 
opportunity  is  given  to  the  defeated  party  to  suggest  the 
existence  of  that  material  ftct,  *^  by  leave  of  the  Court" 
Now  I  think  the  Court  must  anxiously  watch  cases  of  this 
sort,  and,  before  giving  leave  for  a  suggestion,  see  that  it 
is  made  on  sufficient  grounds.  It  is  not  enough  that  we 
are  satisfied  that  the  application  is  not  made  for  delay ; 
we  must  see  sufficient  probable  grounds  for  allowing  the 
suggestion.  In  the  present  case,  had  it  been  clearly 
made  out  on  the  affidavits  that  the  suggestion  was 
founded  on£Bu;t,  I  should,  without  giving  any  final 
opinion,  have  thought  it  fit  to  permit  the  defendant  to 
raise  the  question.  No  doubt,  if  the  plea,  as  proposed 
to  be  amended,  were  true,  a  Court  of  equity  would  have 
relieved  the  defendant,  even  had  the  security  been  under 
seal;  and,  this  being  a  security  not  under  seal,  it  might 
be  a  point  worth  discussion  whether  it  was  necessary  to 
go  to  equity  for  such  relief.  But  the  defendant  has 
&iled  to  shew  that  there  arc  grounds  in  fact  for  the 
suggestion. 


BOYCOT. 
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1853.  Coleridge  J.     I  think  that  the  only  way  of  securing 

Manley  ^^  suggestions  should  cause  cases  to  be  decided  on 
their  merits  is  to  require  affidavits  shewing,  in  clear  and 
unambiguous  terms,  that  the  fact,  the  non-averment  of 
which  is  to  be  supplied  by  the  suggestion,  exists.  In 
the  present  case  the  affidavit,  at  the  utmost,  suggests 
evidence  from  which  that  fact  may  be  inferred ;  and  I 
think  that  not  enough. 

Erle  J.  I  am  of  the  same  opinion.  The  suggestion 
is  not  made  out  in  fact. 

Cbompton  J.  Wherever  a  thing  is  to  be  done  by  the 
leave  of  the  Court,  the  usual  and  the  wise  course  has 
been  to  require  proof  by  affidavit  that  there  is  a  fit  case 
for  the  interference  of  the  Court  I  think  that  the  party 
asking  for  leave  to  enter  a  suggestion,  under  this  section, 
must  go  farther  than  merely  raise  a  doubt  I  think  he 
does  not  make  out  a  fit  case  for  our  interference,  unless 
he  goes  so  far  as  to  produce  an  impression  on  the  mind 
of  the  Court,  that  the  final  decision  may  probably  be 
in  his  favour,  and  this  both  on  the  tact  and  the  law. 
My  impression  at  present  is  that  the  suggestion,  even 
if  proved,  would  not  make  the  plea  good;  and  on  that 
ground  also  I  should  not  have  thought  the  case  for  a 
suggestion  made  out 

Rule  dischaiged  (a). 

(a)  See  FUher  t.  Bridgeg,  post,  p.  128,  note  (a). 
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1853. 


Maby   Ann   Hakman  against  Edward   Davey  Fnday, 

^  April  29th. 

Johnson. 


THE  first  count  of  the  declaration  stated  that  defend-  The  receipt 
.  1  ®^  money  Dy 

ant,  on  &c,  by  his  promissory  note  now  overdue,  one  of  a  firm 
promised  to  pay  to  plaintiff  1670i,  and  interest,  at  5  per  from^a'cHent, 
cent,  per  annum,  two  years  after  date ;   but  did  not  pay  E^dfrf the" 

the  same.  firm,  for  the 

general  jinr- 

The  second  count  stated  that  "plaintiff  retained  and  poseof  myest- 

^  ng  It,  as  soon 

employed  defendant,  and  his   partner  William  Henry  «&  be  can  meet 

Smith,  then  carrying  on  their  business  of  attorneys  and  security,  is 
,.  .  .  ,  .  .  .  not  an  act , 

sohcitors  in  copartnership,  to  invest  certain  money  on  within  the 
mortgage  in  a  proper  manner;  and  they  accepted  such  ordmary  bvLi- 
retainer   and    employment,  and  accordingly  took  that  "^cv.somS" 
money  from  the  plaintiff  to  invest  a  mortgage  in  a  pro-  {her°  roorof 
per  manner;  but,  though  a  reasonable  time  for  so  invest-  jythority  from 
ine  it  bad  elapsed  before  this  suit,  it  has  never  been  to  render 
invested:  whereby  the  plaintiff  has  lost  the  whole  of  it.    to  account  for 

There  were  also  counts  for  money  lent,  money  re-  deposited; 
ceived,  and  on  an  account  stated.  action  bei^ 

Pleas:  1.  To  the  1st  count:  That  defendant  did  not  g^^^^^^f  a 
make  the  said  note,  &c     Issue  thereon.  scrivener,  and 

'  attorneys,  as 

2.  To  the  2d  count:  "That  the  plaintiff  did  not  retain  roch,  not  ne- 
cessarily bein^ 
or  employ  the  defendant  and  the  said  fF,  H,  Smith,  nor  scriveners. 

did  the  defendant  and  the  said  W.  H.  Smith  accept  such  be  so  deposited 

retainer  or  employment,  in  manner'*  &c.     Issue  thereon,  ner  fw  the" 

purpose  of  its 
oeing  invested 

on  a  particular  security,  the  other  partners  are  liable  to  account  for  it,  such  a  transaction 

coming  within  the  ordinary  business  of  an  attorney. 


62  EASTER  TERM. 

1853.  3.  To  the  2d  count:  "That  the  defendant  and  the 

Harman  ^^^  ^-  Jf'  Smith  did  not  take  the  said  money,  in  the 
^HNsoN.  ^^^^  ^^  count  mentioned,  from  the  plaintiff  as  in  that 
count  alleged."    Issue  thereon. 

4.  To  the  residue  of  the  declaration :  Nunquam  inde- 
bitatus.    Issue  thereon. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  HCd- 
dlesex  Sittings  after  last  Hilary  Term,  it  appeared  that 
defendant  and  William  Henry  Smithy  by  indenture, 
dated  29th  November ^  1849,  agreed  that  they  would 
"  become,  continue,  and  be  copartners  in  the"  "  profes- 
sion of  an  attorney  and  solicitor,  and  all  matters  and 
things  usually  connected  with,  or  forming  part  of,  the 
carrying  on  of  the  same,  or  in  any  way  or  manner  inci- 
dental thereto,"  for  twelve  years.  It  was  also  agreed,  by 
the  same  indenture,  that  all  cheques  should  be  drawn  in 
the  name  of  the  partnership  firm ;  but  all  bills  of  ex- 
change and  promissory  notes  made,  drawn,  endorsed  or 
accepted  on  the  joint  account  of  the  said  copartnership 
should  be  respectively  made,  drawn,  endorsed  and  ac- 
cepted by  each  of  the  said  copartners. 

Subsequently  to  the  execution  of  this  agreement  Smith 
had,  without  the  knowledge  of  defendant,  received  from 
plaintiff,  professedly  on  behalf  of  the  firm,  a  sum  of 
16702L  According  to  some  of  the  evidence,  plaintiff  had 
given  a  general  direction  that  this  sum  should  be  in- 
vested by  the  firm  for  her,  by  way  of  mortgage.  But, 
according  to  other  evidence,  she  had  deposited  it  in 
order  that  it  should  be  advanced  on  a  particular  mort- 
gage, if  that  security  turned  out  to  be  good.  Smithy 
however,  retained  the  money  so  deposited  for  his  own 
private  purposes,  and  prevailed  on  plaintiff  to  take,  as 
security  for  it,  the  promissory  note  mentioned  in  the 
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declaration,  which,  without  the  knowledge  of  defendant,        J853. 
he  signed  in  the  name  of  the  firm,  "  Smith  tf  Johnson.^      Harman 
SMA  afterwards  absconded;  and  plaintiff  brought  the     johnhon. 
present  action  against  defendant  alone. 

The  Lord  Chief  Justice,  after  intimating  his  opinion 
that  there  was  not  evidence  to  fix  the  defendant  with 
any  liability  on  the  promissory  note,  told  the  jury,  with 
respect  to  the  rest  of  the  declaration,  that,  if  die  plaintiff 
employed  Smith  as  the  partner  of  Johnson^  meaning  to 
employ  the  firm  of  Smith  Sf  Johnson  to  invest  the 
money  for  her  on  mortgage,  or  gave  Smith  the  money 
for  that  purpose,  and  Smith  represented  to  her  that  the 
firm  of  Smith  ^  Johnson  could  invest  the  money  for 
her  on  mortgage,  the  defendant  was  liable ;  inasmuch 
as  the  receipt  of  the  money  by  Smith  for  the  purpose  of 
its  being  laid  out  on  mortgage  would  be  an  act  within 
the  scope  of  the  authority  which  Smith  had  as  partner 
with  defendant:  for  that  attorneys  now,  as  part  of  their 
business,  acted  as  scriveners,  that  is,  in  laying  out 
money  on  security ;  the  separate  profession  of  scrivener 
having  fallen  into  disuse.    Verdict  for  plaintiff,  for  16702L 

Macaulay,  in  last  Ecuter  Term,  obtained  a  rule  Nisi 
for  a  new  trial  on  the  ground  of  misdirection. 

Hugh  HUl  and  Booill  now  shewed  cause.  The  invest- 
ment in  question  was  clearly  within  the  scope  of  the 
ordinary  business  of  an  attorney ;  and  the  defendant  is 
therefore  liable  in  respect  of  any  such  transaction  carried 
on  by  his  partner  in  the  name  of  the.  firm.  In  WilUt  v. 
Chambers  (a)  it  was  held  that,  where  two  persons  were 

(a)  2awp.8l4. 
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1858.  partners  as  attorneys  and  conveyancers,  and  one  of  them 
HikBMAN  received  money  from  a  third  party,  to  be  invested  on 
JoHNBON.  feal  security,  the  other  partner  was  liable  for  the  amount, 
although  his  partner  had  given  a  separate  receipt  for  it 
Lord  Mamfield  there  says :  "  the  business  of  convey- 
ancing, in  the  very  nature  of  it,  as  carried  on  in  the 
country,  is  this :  Where  there  is  an  attorney  or  counsel 
of  credit,  they  receive  money  to  place  out  upon  secu- 
rities ;  and  persons  who  want  to  borrow,  as  well  as  those 
who  want  to  lend,  apply  to  them  for  that  purpose." 
That  case  is  in  many  respects  similar  to  the  present 
On  the  motion  for  the  rule,  reliance  was  placed  on  the 
judgment  of  Gibb$  C.  J.  in  Adams  v.  MaUdn  (a),  cited 
in  Ex  parte  Dufaur  {b\  There  it  was  said  that  the 
occasional  deposit  of  moneys  with  an  attorney  for  the 
purpose  of  his  investing  them  would  not  constitute  him 
a  money  scrivener,  but  that  he  must  be  carrying  on 
generally  the  business  of  a  money  scrivener.  It  is  not 
contended  here  that  the  defendant  was  a  money  scrivener 
by  profession;  but  it  is  clear,  even  upon  the  cases  cited 
on  the  other  side,  that  transactions  of  the  same  nature  as 
those  formerly  carried  on  by  money  scriveners  form  part ' 
of  the  ordinary  business  of  attorneys  in  the  present  day. 
Besides,  the  jury  may  have  found  their  verdict  upon 
their  belief  that  the  money  was  deposited  with  the  view  to 
the  particular  security,  and  that  Smithy  as  attorney,  was 
to  examine  the  security  and  conduct  the  transaction. 
The  language  of  the  Lord  Chief  Justice  must  have  been 
understood  by  them  according  to  the  facts  proved. 


(a)  3  Camph.  534.    See  Ex  parte  Malkin,  2  Rok,  27 ;   5.  C.  2  r.  |(-  B. 
31,  175. 

(&}  2DeG.^  Maen.  246. 
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Macaulay  and  Phipsouy  contra.     It  is  not  denied  that        1853. 
attorneys  do,  in  the  course  of  their  ordinary  business,       Harman 
receive  money  for  the  purpose  of  laying  it  out  upon      Johnson. 
security  ;  but,  to  bring  such  a  transaction  within  the 
scope  of  the  ordinary  business  of  an  attorney,  he  must 
receive  the  money  with  specific  instructions  to  invest  it 
in  a  specified  security:  if  he  receives  it  generally,  and 
with  na  instructions  from  the  party  depositing  it  with 
him  beyond  a  general  authority  to  invest,  he  acts  as  a 
money   scrivener,  not  as  an  attorney ;  and  his  act  will 
not  bind  the  firm  of  attorneys  as  such.     It  may  be  that 
in  some  cases  attorneys,  as  partners,  do  act  as  money 
scriveners  also:  but  that  is  a  matter  of  evidence;  and 
no  such  question  was  put  to  the  jury  in  this  case.     The 
misdirection  was  in  telling  the  jury  that  the  defendant 
would  be  liable  if  the  money  had  been  given  to,  and 
received  by,  Smithy  in  the  name  of  the  firm,   for   the 
purpose   of  investing  on  mortgage  generally:  so  that 
the  jury  would  be  led  to  assume  that  the  mere  fact 
of  partnership  as  attorneys  constituted  a  partnership  as 
money  scriveners.  WUkt  v.  Chambers  (a)  is  not  in  point 
There  the  business  of  money  scriveners  was  shewn,  at 
the  trial,  to  have  been  actually  and  professedly  carried  - 
on  by  the  firm.    [Liord  Campbell  C.  J.    It  certainly  was 
my  impression  that  all  respectable  attorneys  were  in 
the  habit  of  receiving  money  to  lay  out  on  mortgage]. 
The  definition  of  a  money  scrivener's  business  is  given, 
and  the  distinction    relied   upon   is    pointed  out,  by 
Farke  B.,  in  WiVdMon  v.  CandSsh  (&> 

Lord  Campbell  C.  J.     I  think  there  should  be  a  new 

{a)  2  Cmrp,  814.  (6)  5  Exch,  91.  97. 

VOL.   IL  F  E.    &   B. 
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1853.        trial     The  actioo  is  ^Binat  Jdhutm,  who  is  charged  in 
Haimaw      ^  character  of  a  partner  with  SmiA  in  the  calling  of 
JomiioK.     "^  attorney.    There  is  no  evidence  going  beyond  the 
bare  fiust  of  their  having  jointly  carried  on  the  business 
of  attorneys.    I  think  that  an  attorney,  qoa  attorney, 
18  not  a  scrivener;  that  his  business  is  to  act  in  a  Court 
of  law,  to  prepare  conTeyanoes,  to  examine  titles,  and 
so  on;  hot  not  to  act  as  a  scrivener.     A  scrivener  has  . 
to  hold  the  money  pot  into  his  hands  until  he  has  an 
opportunity  of  laying  it  out;  hot  this  employment  of 
scrivener  is  not  a  consequence  of  his    character    of 
attorney.     The  question,  then,  here  is,  whether  Smith 
was  acting  within  the  scope  of  his  partnership  authority, 
tf  he  received  the  money  generally  for  the  piupose  of 
laying  it  out,  he  was  not  acting  within  his  calling  of 
attorney.     Attorneys  firequently  do  act  as  scriveners,  in 
the  full  sense  of  the  term ;  but  there  is  no  evidence 
that   Smitk  and  Jokiuom  did  so,  or  that  the   money 
received  was  received  for  purposes  within  the  object  of 
the  partnership.     There  was  strong  evidence  that  Smiih 
received  the  money  to  be  laid  out  upon  mortgage,  and 
that  he  induced  Mrs.  Harmon  to  entrust  him  with  the 
-  money  by  representing  that  he  had  a  security  ready; 
but  I  cannot  say  that  this  was  concludve.     And,  when 
I  advert  to  the  terms  in  which  I  directed  the  jury,  I 
think  that  they  were  too  general.   For,  if  the  meaning  of 
Mrs.  Harmon  was,  that  a  security  should  be  found,  and 
that  the  money  should  be  left  in  order  to  be  invested 
in  some  mortgage  that  might  be  found  to  be  an  eligible 
security,  then  the  business  was  not  to  be  performed  in 
the  character  of  an  attorney.     I  think,  therefore,  that 
the  question  was  left  too  widely  to  the  jury :  it  should 
have  been  left   more  pointedly  to  them,  whether  the 
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money  was  placecTin  SmiA^s  hands  for  the  purpose  of       1853. 
being  advanced  on  a  particular  mortgage,  or  wither  it  ""HARMlfT" 
was  deposited  with  him  until  he  could  JS^d  a  proper     j^,^^^ 
niongage.     Had  it  been  so^  left,  the  jurjr  dk>tdd  havfe 
been  told  ta  find  for.  the  plaintiff  on  the  fiM  suppodition, 
and  for  the  defendant  on  the  second. 

WiGHixMAN  J^  As' my; Lord  thinks  that  he^  left  the 
question  too'  genendly  to  the  jiiry,  and  that  thby  may 
have  ibmid  their  verdict  upon  too  general  a  view  of  the 
regular  business  of  an  attorney,  I  am  not  called  upon 
to  add  many  observations :  but  it  does  seem  to  me  that, 
in  the  absence  of  evidence  that  Smith  and  Johnson  acted 
generally  as  scriveners,  the  mere  effect  of  their  being 
attorneys  would  not  make  one  partner  liable  for  the 
act  of  another,  unless  upon  evidence  that  the  money 
was  deposited  in  order  to  be  invested  in  the  particular 
mortgage.  There  was  evidence  from  which  the  jury 
might  have  found  this ;  but  that  does  not  warrant  so 
general  a  direction. 

Cbompton  J.  (a).  I  am  of  the  same  opinion.  Attor- 
neys may  often  become  liable  for  similar  acts  of  their 
partners,  where  the  partnership  is  in  the  habit  of  carrying 
on  business  by  what  you  may  call  a  general  commission ; 
but  they  do  not  necessarily  act  under  such  a  general 
commission.  It  is  conceded  that  they  may,  as  incidental 
to  their  business  as  attorneys,  receive  money  for  the 
purpose  of  laying  it  out  upon  a  particular  mortgage,  so 
that  they  might  be  liable  upon  this  transaction ;  though, 

(«)  Erie  J.  was  abteiit. 
F   2 
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1853.  on  the  other  hand,  if  the  money  wdte  received  indeB- 
Habman  nitely,  to  lay  out  when  a  proper  security  could  be  found, 
JoHMBON.  there  would  be  no  such  liability.  Now  the  jury,  on 
hearing  the  words  of  the  chaige  without  qualification, 
might  infer  that  every  receipt  of  money  for  either  of 
these  piurposes  by  one  partner  would  make  the  other 
liable;  although,  if  the  words  had  been  used  merely 
with  reference  to  money  deposited  with  a  view  to  a 
particular  investment,  they  would  have  been  quite  right 

Rule  absolute. 


^"'?29th  "^^^  York  and  North  Midland  Railway  Com- 
pany against  The  Queen,  on  the  Prosecution 
of  Burton  and  Leaing. 


(In  the  Exchequer  Chamber.) 
This  case  is  reported  in  1  £.  ^  B»  868. 
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1853. 


Smith    against   The    London    and    North     Saturday, 

~  .  4pril30th. 

Western  Railway  Company. 

"QECLARATION,  upon  a  writ  issued  29th   May,  Thetpedfi. 
1852 :  For  that  one  John  Day  was  the  inventor  of  patent  for 


a  new  manufacture  within  this  realm,  to  wit  an  invention  k^^Jbeels 
of  An  improved  wheel  for  carriages  of  different  descriptions,  indention  is 
which  invention  others,  at  the  time  of  the  sealing  of  the  ^^JS^^**^ 
letters  patent  after  mentioned,  did  not  use;  and  that  ^*|J™J*f*n^ 
King  JFUliam  the  4th,  by  letters  patent  of  14th  Auffust  »olid  piece  of 
1836,  granted    to  him,  his   executors,   administrators  by  means  of 
and  assigns,  license  &c.,  that  he  and  they  might  have  of  wroog&t 
and  enjoy  the  whole  profit  &c.  coming  &c.  by  reason  ^L toform 
of  the  invention,  for  fourteen  years,  requiring  all  other  Ind^elnto^ 
persons  &c.,  during  the  continuance  of  the  term,  not  ^J^^P»^ 


to  use  &c.  the  invention:  with  proviso,  avoiding  the  ^?***'^i* 
letters  patent  if  Day  should  not  describe  the  nature  of  ni»de  by  weld- 

.  ,  mg  pieces 

the  invention,  by  instrument  under  his  hand  and  seal,  of  wrought 

iron  together 
and  enrol  it  in  the  Court  of  Chancery  within  six  months,  so  as  to  form 

That  a  specification,  describing  &c.,  was  enrolled  within  ^i!apie<?of 

six  months.     That,  to  wit  August  1846,  Day,  by  inden-  J^lJSle'^"* 

ture,. assigned  the  invention  and  letters  patent  to  pliuntifi^  n^Sw^e 

and  one  Thomas  WiUey,  since  deceased,  as  tenants  in  ""wasthat 
^  '  m  the  specie  . 

common  and  not  joint  tenants.     Breaches:  1.  That  de-  fication;  the 

mode  of  form* 
fendants,  after  the  assignment  and  in  the  life  of  WiUey,  ing  the  rim 

was  different 
Held  that,  it 
appearing  that  the  mode  of  forming  the  nave  was  a  materia],  new  and  osefal  part  of  the 
invention,  the  use  of  it  by  defendants  was  an  infringement  of  the  patent,  although,  in  the 
spedfication,  after  describing  the  whole  strncture,  the  inTention  was  stated  to  consist  in 
the  drcnmstance  of  the  centre,  boss  or  nare,  arms  and  rim,  of  the  wheel  being  wholly 
composed  of  wrought  iron  welded  into  one  solid  mass  "  in  manner  hereinbefore  described.** 
Where  A.  and  B.  are  tenants  in  common  of  a  patent  assigned  to  them,  if  B.  dies,  actions 
for  infringements  committed  io  B:%  lifetime  sumve  to  A,^  who  is  entitled  at  law  to  recover 
the  whole  damages. 

0 
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and  daring  the  term  of  fourteen  years,  without  the 
licence  and  against  the  will  of  plaintiff  and  fVilkyf 
osed,  exercised  and  vended  the  invention.  2.  That  de- 
fendantSy  after  &c.y  and  in  the  life  of  IFUley,  and  during 
the  term  &c.,  without  the  licence  &c.,  put  in  practice 
the  invention.  There  were  also  breaches  for  putting 
in  practice  a  part,  of  the  invention,  for  counterfeiting 
the  invention,  and  also  that  defendants  did  ^make  and 
cause  to  be  made  divers  addition^  to  the  said  invention, 
and  subtractions  ftoQi  the  same,^  whereby  to  prelend 
themselves  the  inventoi?  or  devisors  of  such  invcfnddn," 
with  allegations  similar  to  tboee  in..the  first  breach. 

Pleas  (among  others):  2.  Not  guilty;  4.  That  the 
supposed  invention  was  not  an  invention  of  any  manner 
of  new  mJEinufactnres  or  new  nianufacture,  iu  manner  &c. ; 
5.  That  the  alleged  invedtioti  was  not,-  at  thfe  time  t>f 
making  the  letters  patent,  new  as  to  the  public  know* 
ledge,  use  and  exercise  thereof  in  this  realm;  by  reason 
whereof  the  letters  patent  were  void:  verification. 

The  plaintiff  joined  issue  on  the  2hd  and  4th  pleas ; 
and,  to  the  5th,  replied  that  the  invention  was  new  &c. 
Issue  thereon. 

Other  issues  in  fiu^t  were  joined. 

On  the  trial,  before  Martin  B.,  at  the  last  Liverpool 
Assizes,  the  grant  of  the  letters  patent,  the  assignment 
and  the  enrolment  of  the  specification  were  proved.  The 
specification,  so  far  as  is  material  to  the  decision  in  the 
case,  described  the  invention  to  be  of  an  improved 
wheel  manufactured  wholly  of  bar  iron  (a).  Each  spoke 
was  formed  by  welding  together  two  pieces  of  rolled  iron 
bars,  which,  so  welded,  formed  the  main  spoke.    But,  at 

(a)  For  the  language  of  the  oommenccment  of  the  specification,  sec  the 
judgment,  pott,  pp  74,  75. 
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the  extremi^  towards  the  nave,  the  ends  of  the  two  bars 
were  deflected  one  from  another,  and  moulded  so  as  to 
meet  again,  thus  leaving  between  them  a  vacancy  which 
was  filled  up  with  a  piece  of  wrought  iron.  The  mass, 
thus  constructed  at  the  nave  end,  was  so  shaped  as  to 
form  a  segment  of  the  intended  nave,  and,  with  the 
corresponding  parts  of  the  other  spokes,  make  a  circular 
nave,  having  the  spokes  radiating  from  it  in  the  usual 
waj.  When  the  segments  were  heated  and  put  together, 
a  circular  plate  was  welded  upon  each  side  of  the  nave, 
so  that  the  plates  and  segments  might  all  be  welded 
together  in  such  a  manner  as  to  form  a  solid  wrought 
iron  nave.  At  the  end  of  each  spoke  towards  the  rim 
of  the  wheel,  the  ends  of  each  pair  of  bars  were  deflected 
from  each  other,  so  as  to  form  parts  of  a  cirele,  which 
was  completed  by  the  insertion  of  other  pieces  of  wrought 
iron  welded  to  them.  Around  this  a  series  of  pieces  of 
iron  were  welded  of  a  proper  shape  and  strength  to  form 
the  tire  of  the  wheeL  By  means  of  this  contrivance,  all 
parts  of  the  wheel  were  welded  together  so  as  to  form  a 
compact  piece  of  wrought  iron.  The  details  were  very 
fiiHy  described  in  the  specification,  with  the  aid  of 
drawings:  and  the  specification  concluded  as  foUows. 
'*  Having  now  described  my  said  improved  wheel  for 
carriages  of  different  descriptions,  I,  the  said  John  Day^ 
do  hereby  declare  that  the  new  invention,  whereof  the 
exclusive  use  is  granted  to  me  by  the  said  letters  patent, 
consists  in  the  cirenmstance  of  the  centre  boss  or  nave, 
arms  and  rim  of  the  said  wheel  being  wholly  composed 
of  wrought  or  malleable  iron,  welded  into  one  solid  mass, 
in  manner  hereinbefore  described :  but  I  make  no  claim 
to  any  wheel  with  wrought  iron  arms  united  by  cast  iron 
for  a  central  boss  or  nave,  although  such  wheel  may  have 
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a  wrought  iron  rim ;  nor  do  I  make  any  claim  to  any 
particular  mode  of  fastening  my  improved  wheel  upon 
the  axis,  or  of  fixing  a  box  with  such  wheeL  In 
witness**  &c. 

Evidence  was  given  to  shew  that  the  defendants,  during 
the  fourteen  years,  and  after  the  assignment,  and  in 
fViUey^B  lifetime,  had  made  and  used  wheels  the  parts  of 
which  had  been  welded  together  so  as  to  form  one  com- 
pact piece  of  wrought  iron ;  and  that,  with  some  unim- 
portant variations,  the  mode  of  constructing  and  welding 
together  the  pieces  forming  the  nave  was  the  same  with 
that  described  in  the  specification  :  but  it  appeared  that 
the  wheels  were  in  other  respects,  especially  as  to  the 
rims,  constructed  in  a  mode  materially  difierent  from  the 
invention,  and  which  was  known  before  the  date  of  the 
patent  The  counsel  for  the  defendants  contended  that,  if 
the  claim  in  the  specification  was  to  be  construed  as  ex- 
tending to  the  mode  of  constructing  a  wheel  as  an  entire 
thing,  the  plaintiffs  must  fail  on  the  2d  issue,  for  the 
defendants  bad  not  infringed ;  and  that,  if  the  claim  ex- 
tended to  all  the  parts  described,  some  of  them  were  not 
new,  and  that  the  defendants  were  therefore  entitled  to 
verdicts  on  the  issues  upon  the  4th  and  5th  pleas.  The 
learned  Baron  told  the  jury  that,  though  any  one  was 
entitled  to  use  an  old  contrivance,  the  patent  protected 
the  patentee  against  the  use  by  others  of  any  new  and 
material  part  of  the  invention  described,  whether  or  not 
used  in  combination  with  what  was  old;  and  he  desired 
them  to  find  for  the  plaintiff  on  these  issues  if  they 
were  of  opinion  that  there  had  been  an  imitation  of  an 
important  and  new  part  of  the  invention  described. 

It  appeared  that  Willey  had  died  subsequently  to  the 
infringements    complained    of.     The   counsel    for    the 
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defendants  contended  that  the  plaintiff  was  not  entitled 
to  recover  more  than  half  of  the  damages  sustained  by 
the  infringement:  but  the  learned  Baron  directed  the 
jary  to  find  for  the  whole  damages,  if  the  issues  were 
found  for  the  plaintiff. 

Verdict  for  the  plaintiff  on  all  the  issues;  damages 
12502.  Leave  was  then  given  to  move  to  enter  a  verdict 
fi>r  the  defendants  on  the  issues  upon  the  2d,  4th  and 
5th  pleas,  or  to  reduce  the  damages  by  one  half  In 
this  term  (a), 
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Atherton  moved  accordingly,  and  also  for  a  new  trial 
on  the  ground  that  the  damages  were  excessive.  As  to 
the  first  point,  the  patentee,  by  the  terms  of  his  claim, 
insists  upon  the  monopoly  of  a  wheel  composed  of 
wrought  iron  **  welded  into  one  solid  mass,  in  manner 
hereinbefore  described."  He  thus  makes  a  claim  for  the 
whole  inseparably,  not  for  distinct  parts,  except  as  com- 
bining to  make  such  a  whole  as  he  describes.  Now  the 
proof  of  the  infringement  shewed  an  imitation  only  by 
adapting  the  imitated  parts  to  a  different  whole.  In 
Barber  v.  Grace  (&)  it  was  held  that,  where  a  specifica- 
tion limited  the  claim  to  the  particular  machine  therein 
described,  no  infringement  was  committed  by  applying 
the  principle  of  the  invention  to  a  machine  substantially 
different  There  the  claim  was,  for  ^'the  submitting 
hosiery  and  similar  goods,  made  of  elastic  stocking  fabric, 
to  the  pressure  of  hot  boxes  or  surfaces  heated  by  steam, 
water,  or  other  fluid,  as  above  described."  The  descrip- 
tion was  of  a  machine  consisting  of  boxes ;  the  alleged 

(a)  Apnl  20th.     Before  Lord  CampbeU  C.  J.,  Wightnuuiy  Erie  and 
Cnimpttm  Js. 
(6)  I  Exeh.  339. 
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infringement  was  by  means  of  heated  rollers;  bat  in 
each  case  the  goods  were  submitted  to  the  pressure 
of  surfaces  heated  by  steam.  [Cromptan  J.  referred  to 
Newton  v.  Grand  Junction  Railway  Company  (a).] 

Secondly^  it  is  true  that  tenants  in  common  of  land 
may  maintain  a  joint  action  for  an  injury  done  to  the 
landy  and  that  such  action  survives  (b) :  but  the  question 
here  is,  whether  an  action  in  respect  of  such  right  as  is 
given  by  the  assignment  of  a  patent  (alls  under  the  same 
rule.  The  loss  to  one  tenant  in  common  here  was  not 
the  loss  to.  the  other. 

Thirdly,  supposing  the  plaintiff  entitled  to  the  whole 
damages,  they  have  been  estimated  too  highly. 


Lord  Camfbell  C.  J.  We  are  all  of  opinion  that  the 
action  survives.  On  the  other  points,  we  will  confer 
with  my  brother  Martin. 

Cur.  adv.  vulL 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  action  for  the  infringement  of  a  patent. 
Mr.  Atherton  moved  for  a  rule  for  a  new  trial :  First,  on 
the  ground  that  there  was  no  evidence  of  infringement, 
and  that  the  Judge  was  wrong  in  ruling  that  there  was 
evidence  of  the  infringement  to  go  to  the  jury ;  and. 
Secondly,  on  the  ground  of  excessive  damages. 

The  patent  was  for  an  improved  wheel  for  carriages 
of  different  descriptions  :  and  the  patentee  stated,  in  his 
specification,  that  the  ''  said  improved  wheel  is  manufac- 
tured wholly  of  bar  iron,  by  welding  wrought  iron  bars 


(a)  5  Exch,  331.     See  Sttiert  v.  Diclanwn,  5  ExcK  313. 
{h)  Co,  Liit,  198.  a. 
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together  into  the  form  of  a  wheel,  whereof  the  nave, 
spokes  and  rim,  when  finished,  will  consist  of  one  solid 
piece  of  malleable  iron.  And  the  mode  whereby  the  said 
-  bars  of  malleable  iron  are  fashioned  and  united  into  the 
shape  of  a  wheel  is  as  follows."  The  specification  then 
shewed,  by  the  aid  of  drawings,  how  the  main  spoke  and 
rim  were  formed,  and  afterwards  welded,  so  as  to  make . 
a  wheel  of  one  piece  of  malleable  iron.  In  the  claim, 
the  patentee  stated  that  the  new  invention  consisted  in 
the  circumstance  of  the  centre  boss  or  nave,  arms  and  rim 
of  the  said  wheel  being  wholly  composed  of  wrought  or 
malleable  iron,  '*  welded  into  one  solid  mass,  in  manner 
hereinbefore  deacribedJ^ 

The  evidence  shewed  a  clear  imitation  and  infringe* 
ment  of  the  manner  of  farming  the  boss  or  nave  into  one 
piece  of  malleable  iron  with  the  rest  of  the  wheel :  but 
it  was  stated  that  the  mode  which  the  defendants  had 
used  of  forming  and  welding  the  spokes  and  rim  did  not 
amount  to  any  infiingemeut.  Mr.  Atherton  contended 
that  the  words  of  the  claim  restricted  the  patent  to  the 
invention  of  a  wheel  made  in  every  respect  '^in  manner 
hereinbefore  described;"  and  that,  as  the  defendants 
had  not  used  the  same  mode  with  regard  to  the  spokes 
and  rim  as  the  patentee  had  specified,  there  could  be  no 
infringement  of  the  patent*  My  brother  Martin,  who 
tried  the  cause,  intimated  his  opinion  that  the  claim  was 
for  the  invention  of  a  wheel  as  described  in  the  claim: 
but  that,  if  the  defendant  had  imitated  or  pirated  the 
mode  of  welding  the  nave,  and  that  were  a  material  part 
of  the  invention,  there  was  an  infringement  of  part  of 
the  patent,  for  which  the  action  was  maintainable. 

We  are  of  opinion  that  this  ruling  was  quite  correct, 
and  that  there  was  ample  evidence  to  support  the  action. 
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Where  a  patent  is  for  a  combination  of  two,  three  or 
more  old  inventionsy  a  user  of  any  of  them  would  not  be 
an  infringement  of  the  patent;  but,  where  there  is  an 
invention  .consisting  of  several  parts,  the  imitation  or  ' 
pirating  of  any  part  of  the  invention  is  an  infringement 
of  the  patent  Suppose  that  a  man  invents  a  machine 
consisting  of  three  parts,  of  which  one  is  a  very  useful 
invention  and  the  two  others  are  found  to  be  of  less 
practical  use,  surely  it  could  not  be  said  that  it  was  free 
to  any  person  to  use  the  useful  part,  so  long  as  he  took 
care  to  substitute  some  other  mode  of  carrying  out  the 
less  useful  parts  of  the  invention. 

We  should  be  sorry  to  throw  any  doubt  upon  the 
question  of  an  infringement  of  a  material  part  of  such  an 
invention  being  an  infringement  upon  which  an  action 
is  maintainable,  by  granting  a  rule  to  shew  cause  upon 
such  a  point 

Upon  the  question  of  excessive  damages,  it  was  sug- 
gested that  the  jury  had  pn)ceeded,  only,  upon  the 
evidence,  of  a  party  interested  in  the  patent,  that  a  lai^ 
percentage  of  15  per  cent  on  the  value  of  the  machines 
made  by  the  defendant  ought  to  be  paid  to  the  patentee. 
On  consulting  my  brother  Martin,  however,  we  find  that 
in  his  opinion  the  jury  did  not  proceed  on  the  above 
ground,  and  that  there  was  evidence  to  support  the 
verdict  in  the  correspondence  between  the  parties,  from 
which  it  appeared  that  the  patentees  bad  applied  to  the 
defendants  for  a  sum  of  money  for  their  use  of  the  patent 
for  a  particular  period,  which  was  proportionate  to  the 
sum  which  the  jury  gave  for  the  period  during  which 
the  defendants  appeared  at  the  trial  to  have  used  the 
patent;  and  that  the  defendants  did  not,  in  answer. 


XVI.  VICTORIA. 

object  that  the  amount  of  claim  was  unreasonable.     The 
learned  Judge  adds  that  the  damages,  though  large,  were 
not  in  his  opinion  at  all  excessive. 
There  will  therefore  be  no  rule. 

Rule  refused 
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The  Great  Western  Railway  Company  against  Saturday, 
The  Queen. 

(In  the  Exchequer  Chamber). 
This  case  is  reported  in  I  E,  tf  B.  874. 


The  Queen  against  Tyrwhitt  and  others. 


Monday^ 
3fajf2d. 


'pASHLEYi  in  last  Michaelmas  Term,   obtained  a  By  a  local  and 

rule  calling  on  /Zoferf  Philip  Tyrwhitt^  Esq.,   one  (e'c?  4.  c 

of  the  magistrates  of  the  Police  Courts  of  the  Metro-  jjion Im"^ 

polis  sitting  &c.  within  the  Metropolitan  Police  Dis-  J^^^^-^^^^^^ 


for  the  rotiefof  the  poor  and  for  the  watching  and  lighting  of  a  diftrict,  consisting  of  one 
narish  and  part  of  another ;  and  the  governors  and  director!  were  empowered  to  elect  auditors 
wr  the  pnipose  of  auditing  the  accounts  of  the  district  The  governors  and  directors  were 
emoowereatomake  rules  for  the  application  of  moneys  to  be  raised  under  the  Act;  to  bring 
or  defend  actions  aflecting  the  property  vested  in  them  under  the  Act,  or  relating  to  the  due 
execution  of  the  Act;  and  to  meet  and  ascertain  the  amount  necessary  to  be  assessed  for 
the  purposes  of  the  Act,  which  amount  the  inhabitants  were  to  raise  by  rate.  The  governors 
and  director!  were  also  empowered  to  appoint  a  clerk,  and  to  make  such  allowance  to  him 
and  their  other  officers  as  they  should  thmk  proper.  Auditors  were  also  to  be  elected  by  the 
inhabitants,  who  were  to  meet  half  yearly,  at  least,  and  were  empowered  to  appeal  against 
any  part  of  the  accounts  of  which  they  should  disapprove.  After  the  passing  of  tnis  Act,  the 
Poor  Law  Commisaioners  included  the  district  within  one  of  several  unions  comprised  in  the 
N,  W,M.  District,  for  which  last  district  they  appointed  an  auditor  under  stat.  7  &  8  Viet,  e, 
1 01 . «.  32.  The  last  mentioned  auditor  diaalfowed  part  of  a  bill  of  costs,  paid  by  the  governors 
and  director!  to  their  clerk,  and  surchaiged  three  of  Uie  governors  and  directors  with  the 
amount  disallowed. 

Held,  that  he  had  power  so  to  disallow  and  surcharge,  notwithstanding  the  provisions  of 
the  local  Act. 
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1853.  ^^^  fFUHam  Law,  Thrnnas  Sauthgate  and  Edward 
The  Queen  "^V^^^  Smith  to  shew  cause  why  a  distress  warrant 
^  ^*  ^  should  not  be  issued  under  the  hand  and  seal  of  the 
said  K  P.  T.y  to  levy  the  sum  of  63i  16*.  W.,  by  an 
order  under  the  hand  and  seal  of  the  said  JR.  P.  T. 
ordered  to  be  paid  by  the  said  W.  Law,  T.  Sauthgate 
and  T.  Smith,  on  the  goods  and  chattels  of  the  said 
W.  Law,  T.  Sauthgate  and  T.  Smith. 

The  affidavits  in  support  of  the  rule  set  forth  Mr. 
T^frwhitfs  order  to  pay.  The  order  was  dated  30th 
January  1851.  It  recited  a  complaint  made  to  Mr. 
TyrwMtt,  on  10th  October  1850,  by  James  Hales  Mit- 
chiner.  The  substantial  facts  of  the  complaint,  as  set 
out  in  the  order,  appeared  to  be  that,  on  7th  July  1836, 
the  part  of  the  parish  of  SL  Atulrew  Holbom  which  lies 
above  the  Bars,  and  the  parish  of  St.  George  the  Martyr, 
in  Middlesex,  were  united  for  the  administration  of  the 
poor-laws,  and  were  parts  of  and  included  within  the 
Holbom  Union :  and  afterwards,  by  order  of  that  date,  the 
Poor  Law  Commissioners  ordered  that  that  Union  and 
several  others,  and  also  certain  single  parishes,  **  should 
be  united,  and  thenceforth  be  and  be  deemed,  a  Union 
for  the  purpose  of  appointing  an  auditor  in  the  manner 
thereinafter  provided :"  and  **  that  the  guardians  of 
such  parishes  and  Unions  should,  at  the  time  and  in  the 
manner  therein  mentioned,  appoint  an  auditor  for  the 
examining  and  auditing,  allowing  or  disallowing,  of 
accounts  in  the  said  respective  parishes  and  unions,  and 
in  each  of  the  said  respective  parishes  comprised  in 
such  unions,  respectively,  and  to  perform  such  other 
duties  of  an  auditor  at  such  places,  within  such  limits, 
for  such  period,  and  at  such  salary,  to  be  paid  at  such 
time,  and  in  such  modes  and  proportion,  as   the  said 
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Commissioners  should  in  and  by  the  said  order,  or  by        1853. 
any  order  to  be  thereafter  made  touching  such  office  of    The  Queen 
auditor,  direct  or  determine."    That,  on  28th  July  1836,     tybwhitt. 
Mitchiner  was  appointed  auditor.     Other  orders  of  the 
Commissioners  were  then  set  out,  the  effect  of  which 
was  that  certain  additions  to  and  subtractions  from  the 
Union  were  made,  and  that  finally  there  was  constituted 
a  district,  called  The  North  West  Metropolitan  Audit  Dis- 
trict, of  which  Mitchiner  was  appointed,  and  still  conti- 
nued, auditor,  and  which  included  the  Holbom  Union, 
St  Andrew  Holbom  above  Bars  and  St  George  the  Martyr. 
That,  on  30th  March  1849,  and  after  the  passing  of 
Stat  6  O.  4.  c.  clxxv.  (a).  Law,  Southgate  and  Smith 


(a)  Local  tnd  personal,  pnblic.  '*  For  the  better  ascertaining,  charging 
and  collecting  of  the  rates  for  the  relief  of  the  poor  within  that  part  of  the 
parish  of  Saint  Andrew  Holbom  which  lies  abore  the  Bars  in  the  county 
of  MidtOnex,  and  the  parish  of  St.  George  the  Martyr,  in  the  said  county  ; 
for  the  better  maintenance,  employment  and  regulation  of  the  poor  thereof; 
and  for  regulating  the  nightly  watch  thereof." 

Sect.  5  empowers  the  inhabitants  of  the  part  of  the  parish  of  St.  Andrew 
BMom  which  lies  above  the  Bars,  and  of  the  parish  of  St.  George  the  Martyr, 
to  elect  annually,  from  among  themselves,  in  certain  proportions,  fifty  per. 
aotts  as  **  goremors  and  dbectors  of  the  poor**  of  the  said  part  of  the  parish 
of  8L  Andrew  fldtbom  and  the  parish  of  St.  George  the  Martyr,  in  con- 
junction with  the  rectors,  churchwardens  and  overseers  of  the  two  parishes, 
and  the  justices  of  the  peace  for  the  county  residing  within  them;  "and 
such  governors  and  directors  shall  and  may  from  time  to  time  make  sudi 
orders,  rules,  and  regulations  for  the  better  government,  relief,  maintenance, 
and  employment  of  the  said  poor,  and"  (subject  to  certain  provisions 
thereinafter  mentioned)  "for  the  ascertaining,  charging,  collecting, 
managing,  and  regulating  of  the  poor  rates  for  the  said  part*'  &c  "  and 
the  said  parish**  &c.,  "  and  for  the  appointment,  regulation,  and  manage- 
ment of  the  watchmen  and  beadles  hereinafter  directed  to  be  employed, 
and  also  for  the  regulation  of  the  constables  duly  appointed  to  serve  for  the 
same,  as  to  them  shall  appear  necessary  and  expedient.** 

By  sect.  10  the  governors  and  directors  are  "  empowered  to  bring  or 
cause  to  be  brought,  and  to  defend  or  cause  to  be  defended,  any  suit  or 
suits,  action  or  actions,  relating  to  or  in  anywise  affecting**  the  property 
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1853.        were,    according   to    the   provisions  of  the   Act    last 


The  QuEBN    mentioned,  appointed  governors  and  directors  of  the 


V. 

Tybwhitt. 


provided  for  the  purpofes  of  tbe  Act,  "  or  otherwise  relating  to  the  due 
execution  of  this  Act.'* 

Sect  12  fixes  the  times  at  which  the  goTemors  and  directors  are  to  meet, 
*'  to  calculate,  ascertun,  and  settle  the  amount  of  the  several  sums  of  money 
which  shall  be  considered  requisite  to  be  assessed  and  charged,  as  well  for 
the  relief,  maintenance,  lodging,  and  employment  of  the  poor  of  the  said 
part"  &c.  "  and  the  said  parish'*  &c.,  "  and  for  regulating  and  maintaining 
a  nightly  watch  and  beadles  within  the  same,  as  for  discharging  any  debt** 
remaining  unsatisfied  by  reason  of  the  deficiency  of  any  former  rate. 

Sect.  13  directs  the  inhabitants,  within  twenty  days  '<  after  the  several 
sums  of  money  shall  have  been  so  ascertained  as  aforesaid,**  to  meet  and 
"  make  two  distinct  rates  or  assessments,  to  be  rused  by  an  equal  pound 
rate,"  the  gross  amount  not  to  exceed  the  gross  amount  of  the  sums  so 
ascertuned,  after  allowing  for  deficiencies  in  collecting ;  *'  one  of  such 
rates  to  be  for  and  to  be  applied  towards  the  relief,  maintenance,  lodging, 
and  employment  of  the  poor  of  the  said  part"  &c.  '*  and  the  said  parish" 
&c.,  **  and  the  other  of  such  rates  to  be  for  and  to  be  applied  towards  de- 
fraying the  expences  of  the  watch  and  beadles  to  be  employed  for  and 
within  the  same." 

Sect.  28  enables  the  governors  and  directors  to  appoint  a  clerk,  collectors, 
treasurers,  assistant  overseers,  inspectors,  '*  together  with  such  other 
officers  and  servants  as  they  shall  deem  necessary  for  the  due  execution  of 
this  Act; "  and,  **  out  of  the  rates  to  be  collected  by  virtue  of  this  Act," 
"to  pay  and  make  such  salaries,  remunerations,  and  allowances  to  the 
clerk  and  other  officers  and  servants  (except  the  treasurer  or  treasurers)  as 
they  the  said  governors  and  directors  shall  in  their  discretion  think  proper." 

By  sect.  30  the  inhabitants  are  empowered  to  elect,  annually,  **  auditors 
of  the  accounts  of  the  said  governors  and  directors,"  who  are  to  meet  twice 
at  least  in  each  year,  for  the  purpose  of  auditing  the  accounts :  "  and  in 
case  the  said  auditors  should  think  there  is  just  cause  to  disapprove  of  any 
part  of  the  accounts  so  to  be  presented,  it  shall  be  lawful  for  the  siid 
auditors,  or  the  major  part  of  them,  if  they  shall  think  fit,  to  appeal  against 
the  same,"  as  provided  in  the  Act. 

Sect  40  enacts  "  that  the  said  governors  and  directors,  at  any  of  their 
meetings,"  not  less  than  twenty  being  present.  "  may  from  time  to  time 
make  such  rules  and  regulations,"  for,  among  other  things,  "  drawing  the 
moneys  from  the  hands  of  the  treasurer,  and  for  applying  the  moneys  to 
arise  by  virtue  of  this  Act,  and  for  the  more  effectually  carrying  the  pur- 
poses of  this  Act  into  effect,  as  to  them  shall  seem  expedient." 
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poor  of  the  said  part  of  St.  Andrew  Holborn  and  St  1853. 
George  the  Martyr.  That,  en  1st,  6th  and  1 8th  January,  The  Queen 
1850,  Mitchiner  (after  certain  formal  steps,  which  were  tybwhitt. 
recited  in  the  complaint)  held  the  half  yearly  audit  for 
that  district,  and  disallowed,  in  the  accounts  of  the  said 
part  of  St  Andrew  HoJbcm  and  Su  George  the  Martyr^ 
the  sum  of  6321  16«.  Id,,  forming  part  of  a  gross  sum 
of  82/.  165.  11(2.  which  had  been  paid  to  their  clerk, 
lliat  Mitchiner  surcharged  Law,  Southgate  and  Smith 
with  this  sum  of  632.  I6s.  Id.,  and  certified  accord- 
ingly, and  reported  the  certificate  to  the  Commissioners 
within  less  than  nine  calendar  months  before  the  com- 
plaint. That  Law,  Southgate  and  Smith  had  not  paid 
the  sum.  Mr.  Tyrwhitfs  order  then  adjudged  that  they 
should  pay  the  same  to  the  treasurer  of  the  guardians  of 
the  said  part  of  St.  Andrew  Holborn  and  St.  George  the 
Martyr;  and  that  the  same  if  not  paid  should  be  levied 
by  distress  and  ^le ;  and,  in  default  of  distress,  they 
should  be  imprisoned  for  a  month,  unless  the  sums  and 
costs  &c  should  be  sooner  paid. 

The  aflSdavits  in  support  of  the  rule  stated  that  legal 
evidence  was  given  befcnre  Mr.  Tyrwhitt  of  all  the  facts 
mentioned  in  the  order.  That  application  for  payment 
had  been  made  to  Law,  Southgate  and  Smii/i,  but  they 
had  not  paid.  That  they  had  been  summoned  before  Mr. 
Tyrwhitt  to  shew  cause  why  a  distress  warrant  should 
not  issue:  but  he,  on  the  hearing  (29th  May  1852), 
declined  to  issue  the  warrant. 

Lush  now  shewed  cause.  The  Union  auditor  had  no 
power  to  disallow  the  payment  in  question.  That  pay- 
ment was  made  under  the  provisions  of  stat.  6  G.  4. 

VOL.    II.  G  E.    &   B. 
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1853.  c.  clxzv.,  which  gives  to  the  district  of  St.  Andrew  Hot- 
The  QvEKn  ^^''^  above  Bars  And  SL  George  the  Martyr  auditore  of 
TYBWHirr  ^^^^^  ^^°»  distinct  from  those  appointed  by  the  Poor 
Law  Commissioners.  By  sect  5  of  that  Act  power  is 
given  to  the  inhabitants  of  the  district  to  elect  governors 
and  directors  of  the  poor.  By  sect  10  the  governors 
and  directors  are  empowered  to  cause  actions  to  be 
brought  or  defended.  By  sect  28  the  directors  are 
empowered  to  appoint  a  clerk ;  and  also  to  appoint  col- 
lectors and  treasurers ;  and,  out  of  the  rates  to  be  collected 
under  the  Act,  to  **  pay  and  make  such  salaries,  remune- 
raticMis  and  allowances  to  the  clerk  and  other  officers  and 
servants  (except  the  treasurer  or  treasurers)  as  they  the 
said  governors  and  directors  shall  in  their  discretion 
think  proper."  By  sect  30  the  inhabitants  are  em- 
powered to  elect,  annually,  '^  auditors  of  the  accounts  of 
the  said  governors  and  directors,"  who  are  to  meet 
twice  at  least  in  each  year,  for  the  purpose  of  auditing 
the  accounts.  It  is  clear,  therefore,  that  the  local  Act 
gives  the  governors  and  directors  unlimited  discretion  as 
to  what  allowances  they  make  to  their  clerics  and  other 
officers :  and  the  district  auditor,  under  stat  7  &  8  Vict 
c.  101.  8.  32.,  has  no  power  to  strike  out  any  items.  It 
is  only  where  no  local  Act  exists  that  he  has  this  power. 
Here  the  district  has  auditors  of  its  own.  Moreover, 
the  local  Act,  under  which  the  payment  is  made,  is  for 
other  purposes  besides  the  relief  of  the  poor ;  and  there- 
fore the  payment  which  has  been  disallowed  does  not 
fall  within  the  jurisdiction  of  the  Poor  Law  auditor. 
[Erk  J.  The  auditor's  power  to  disallow  is  given  by 
Stat  7  &  8  Vict  c.  101.  s.  32. ;  the  whole  question  turns 
upon  the  interpretation  of  that  section.     I  think  the 
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words  are  verba  generalissima]  StaL  7  &  8  Vict  c.  101.  1853. 
*.  32.  provides  that  every  auditor  "shall  have  full  powers  The  Qubbm 
to  examine,  audit,  allow,  or  disallow  of  accounts,  and  of  tyawhitt. 
items  therein,  relating  to  moneys  assessed  for  and  appli* 
cable  to  the  relief  of  the  poor  of  all  parishes  and  unions 
within  his  district,  and  to  all  other  money  applicable  to 
such  relief."  The  provision  for  disallowing  applies  only 
where  there  are  no  auditors  under  a  local  Act  In 
Regina  v.  Gwemors  of  St  Andrew  (a)  it  was  held  that 
the  governors  and  directors  of  this  district  were  bound 
to  submit  their  accounts  to  the  Union  auditor,  ap- 
pointed under  stat  4  &  5  fF.  4.  e.  76.  s.  46.,  but  not 
that  the  latter  had  authority  to  disallow  such  an  item 
as  this  in  the  accounts.  [Lord  Campbell  C.  J.  The 
submission  of  the  accounts  would  be  useless  unless  the 
Union  auditor  had  some  control  over  them.]  No  doubt, 
he  has  control  over  all  items  with  respect  to  which  the 
local  Act  does  not  give  the  governors  and  directors  a 
discretionary  power. 

Pashley,  contra,  was  stopped  by  the  Court 

Lord  Cabipbell  C.  J.  It  seems  quite  clear  that  the 
Union  auditor  had  power  to  disallow  this  payment 
The  case  mentioned  is  directly  decisive  upon  the  point: 
and,  were  there  no  precedent,  I  should  have  no  hesitation 
in  coming  to  the  same  conclusion. 

WiGHTMAN  J.  concurred. 

Erle  J.      Regina  v.  Governors  of  St.  Andrew   (a)     ^ 

(a)  6  Q.  B.  78. 
G    2 
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1853. 


The  Queen 
Tyrwhitt. 


shews  that  the  auditors  appointed  under  stat  4  &  6  »^.  4. 
c.  76.  *.  46.  had  power  to  enquire  into  the  expenditure 
of  all  the  money  raised  under  a  poor  rate,  though  some 
of  it  might  be  applicable  to  purposes  other  than  the 
relief  of  the  poor. 


Crompton  J.  concurred.. 

Rule  absolute  (a). 

(a)  Set  Regina  ▼.  Governor  ^.  of  Poor  of  BnM,  13  Q.  B,  405. 


Mi 

M€^2i 


In  the  Matter  of  Williams. 


An  order  of 
removal  was 
suspended ; 


A  RCHBOLD,  in  last  Easter  Term,  had  obtained  a 
rule  calling  on  Charles  Parkinson^  Esquire,  one  of 
^hcpaup^"  the  justices  of  the  peace  for  Brecknockshire^  and  Thomas 
ArSfspension  '^*^'^"**«  churchwarden  of  the  parish  of  Ctcmyoy^  in 
was  taken  off,    Monmouthshire^  to  shew  cause  why   the  said    Charles 

and  an  order  "^ 

was  made  for     Parkinson,  as   such  justice,  should  not  grant  to  the 

costs,  under  " 

Stat.  35  G.  3.  e.  churchwardens  and  overseers  of  the  poor  of  the  parish 

101.  tf.  2.,  upon 

tbe  parish  to     of  Llanelfy  in  Brecknockshire  a  distress  warrant  against 

removal  had     the  said  Thomas  Williams  to  levy  the  sum  of  10821 19«.  Set., 

Nether  order    the  amount  of  costs  incurred  by  the  suspension  of  an 

I^"  nsrtfter  ^^^^^  ^r  the  removal  of  John  Price  and  Jane  his  wife, 

the  time  for 

appeal  had 

eipired,  application  was  made  to  a  magistrate  for  a  distress  warrant,  the  costs  having  been 

demanded  and  not  paid.     On  the  hearing,  it  was  objected  that,  since  the  expiration  of  the 

time,  the  parish,  to  which  the  removal  was  ordered,  had  discovered  that  there  had  been  a 


five  vears*  re«dence  in  the  removing  parish,  under  stat  9  &  10  Vict,  e,  66.  Tbe  magistrate, 
I  this  obiection,  refused  the  distress  warrant. 
Held,  that  he  was  bound  to  issue  it,  the  objection,  if  valid,  being  one  which  could  be 


biection,  refused  the  distress  warrant, 
that  he  was  bound  to  issue  it,  the  c 
taken  only  by  appeal  against  tbe  order  for  costs.' 
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paupers,  firom  the  parish  of  Llanelly  to  the  parish  of       1853. 


CSmnycy^  directed,  bj  an  order  of  the  said  justices  of  the  R«i 

peace  for  the  said  countj,  to  be  paid  by  the  church- 
wardens and  overseers  of  Cwmyoy  to  William  WiOiamsy 
for  the  use  of  the  parish  of  Llanelly. 

From  the  affidavits  upon  which  the  rule  was  obtained, 
it  appeared  that  on  the  4th  JutUy  1841,  an  order  of 
removal  was  made  bj  two  justices  of  the  peace  for  Brechr 
nockshiref  directing  JbAn  iVtce  and  Jane  his  wife,  paupers, 
to  be  removed  from  the  parish  of  Llanelly  in  that  county 
to  the  parish  of  Cwmyoy^  the  latter  being  by  the  order 
in  question  adjudged  to  be  their  lawful  place  of  setde- 
ment  By  indorsement  of  the  same  date,  the  order  was 
suspended,  on  the  ground  of  the  illness  of  one  of  the 
paupers.  On  29th  October  1852,  both  the  pauper« 
being  dead,  a  second  indorsement  was  signed  by  Mr. 
Parkinson  and  another  justice  for  the  county,  in  which 
the  deaths  were  stated,  and  it  was  ordered  that  the  first 
order  should  be  executed,  and  that  the  churchwardens 
and  overseers  of  Cwmyoy  should  pay  to  W,  Williams^ 
for  the  use  of  Llanelly^  the  sum  of  \0%l  19«.  3<f.,  which 
the  order  stated  to  have  been  ''incurred  by  the  sus- 
pension" of  the  order  of  removal.  The  original  order 
and  indorsement,  and  the  subsequent  indorsed  order  of 
29th  October  1852,  were  duly  served  on  the  parish  officers 
of  Ctomyoy^  and  payment  demanded :  but  no  payment 
was  made.  No  notice  of  appeal  was  given  on  the  part 
of  Cwmyoy.  The  parish  officers  of  Llanelly  summoned 
the  parish  officers  of  Cwmyoy  before  Mr.  Parkinson^  to 
answer  to  an  information  for  such  neglect  of  payment 
On  the  hearing,  on  the  11th  February  1853,  it  was 
objected,  by  the  parish  officers  of  Llanelly^  that  the 
paupers   were  irremoveable  from  Llanelly^   under  stat 
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18/53.        9  &  10  Vict  c.  66.  *.  1.,  by  reason  of  their  residence 
"r^  there  for  five  years,  and  that  therefore  a  portion  of  the 

costs  should  have  been  chai^ged  against  the  union  to 
which  LlaneUy  belonged;  and  that  the  previous  costs 
were  irrecoverable  by  reason  of  time  having  run  against 
the  claim  of  LlaneUy.  Mr.  Parkinson  thereupon  refused 
to  grant  a  warrant  of  distress.  William  WilHams  was 
assistant  overseer  of  LlaneUy. 

In  the  affidavits  in  answer  it  was  deposed  that  proof 
was  given  before  Mr.  Parkinson  of  the  residence  of  John 
Price  in  LlaneUy  for  about  twelve  years  before  he  became 
chargeable:  and  it  was  further  deposed  that  this  had 
been  first  discovered  after  the  time  for  appeal  had 
expired. 

Pashley  now  shewed  cause.  It  is  clear,  according  to 
the  law  now  established  (a),  that  the  paupers  came  within 
the  provisions  of  stat.  9  &  10  Vict  c,  66.  *.  1.,  although 
the  original  order  of  removal  was  made  before  the  pass- 
ing of  that  act.  Being,  therefore,  rendered  irremoveable 
by  its  provisions,  they  come  within  the  operation  of 
Stat  11  &  12  Vict.  c.  110.  The  eflfect  of  sect.  3  of  that 
Act,  which  has  been  reenacted  (i),  is  to  make,  afl«r  the 
30th  September  1848,  all  costs  incurred  in  the  relief  of 
paupers,  who,  not  being  settled  in  the  parish  where  they 
reside,  are  irremoveable  by  the  provisions  of  stat.  9  &  10 
Vict  c.  66.  *.  1.,  chargeable  upon  the  common  fund  of 
the  Union  in  which  such  parish  is  comprised.  [Lord 
Campbell  C.  J.  All  costs  incurred  since  the  dale  of  the 
Act.]  That  is  the  effect  of  sect,  3. 

(a)  See  Retina  t.  C^etfyrave,  12  Q.  B.  206. 

(&)  Stats.  12  &  13  Viet.  e.  103.,  13  &  14  Vict.  c.  101.,  14  &  15  rtcL 
c.  105.,  15&16  VieLe.  14. 
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The  Court  then  called  upon  1853. 

ieie 
ArdibM,  contra.  The  order,  upon  the  face  of  it,  W'"-"^***- 
does  not  shew  the  fact  of  the  paupers  having  become 
irremoveable  by  a  five  years'  residence;  the  order  is 
therefore  not  bad  upon  its  face :  and  the  objection  now 
taken  should  have  been  brought  forward  upon  an  appeal 
against  the  order,  and  not  as  an  objection  to  enforcing 
it.  [Erie  J.  Is  an  order  conclusive,  merely  because  it 
has  not  been  appealed  against,  when  it  is  obtained  ex 
parte  ?]  Churchwardens  of  Birmingham  v.  Shaw  (a) 
decides  that  it  is.  The  justices  had  no  notice  of  the 
five  years'  residence;  they  were,  therefore,  bound  to 
make  the  order  for  all  costs.  Stat  35  G.  3.  c.  101.  s.  2. 
expressly  prescribes  that  form  of  proceeding  in  cases 
like  die  present,  where  the  pauper  dies  before  the  execu- 
tion of  the  order. 

PaMetf  was  then  called  upon  again.  Under  stat  11 
&  12  Vict  c.  43.  $.  11.  the  complaint  before  the  justice 
ought  to  have  been  made  within  six  calendar  months  of 
the  matter  of  complaint  arising;  the  word  **  such"  in 
that  section  refers  to  sect  10,  fix>m  which  it  appears  that 
the  enactment  comprehends  cases  where  justices  are 
called  upon  to  make  an  order.  Stat  35  G.  3.  e.  101.  $.  2. 
gives  appeal  against  the  order  for  costs  only  where  the 
question  is  as  to  quantum.  {Lord  Campbell  C.  J.  The 
order  upon  which  the  parish  of  Uanelbf  insists  is  one  of 
29th  October  1852 :  and  the  magistrate  heard  the  case 
on  11th  February  1852.]  The  costs  might  have  been 
applied  for  long  before.    [  Wightman  J.    Supposing  they 

(«)   10  Q.  B.^6B. 
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1 853.       might,  was  it  compulsory  on  Llanelly  so  to  apply  ?]     The 
Re  practice  in  this  respect  seems  to  be  regulated  by  sect 

WiiLUMs.  g4  of  gtat  4  &  5  »^.  4.  c.  76. ;  from  whence  it  would 
appear  that  the  time  runs  fix)m  the  first  accruing  of  costs 
after  service  of  the  notice  of  the  suspended  order,  and 
that  a  summons  may  be  immediately  obtained  under 
sect  101,  Churchwardens  of  Birmiryham  v.  Shaw  (a) 
was  a  case  of  poor  rate :  the  magistrate  in  such  a  case 
acts  only  ministerially,  and  has  no  discretion  where  there 
is  a  refusal  to  pay  the  rate;  Skingley  v.  Surridffe  (b). 
Here  there  is  a  discretion. 

Lord  Campbell  C.  J.  The  rule  must  be  made  abso- 
lute. The  Legislature  has  provided  a  tribunal  where 
orders  of  this  description  maybe  examined  J[>y  an  appeal 
at  the  Quarter  Sessions  next  after  the  making  of  such 
order.  If  this  course  had  been  adopted  in  the  present 
case,  it  would  have  properly  raised  the  question  as  to 
what  part  of  the  costs  should  be  borne  by  the  parish, 
and  what  by  the  common  fund  of  the  Union.  There 
has  been  no  appeal :  and  then  the  warrant  is  applied 
for.  I  think  that  the  magistrate  was  bound  to  grant  it, 
the  opportunity  of  appealing  against  the  order  having 
been  passed  by. 

WioHTMAN  J.  concurred. 

Erle  J.  I  am  not  prepared  to  lay  it  down  as  an 
universal  rule  that  facts  which  are  grounds  of  appeal 
against  an  order  cannot  be  brought  forward  by  way  of 
defence  when  it  is  sought  to  enforce  an  order  which  has 

»  10  Q.  B.  868.  (6)  \\  M.^  W.  6a3.  614. 
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not  been  appealed  against:   but  in  this  case  I  am  of       1853. 
opinion   that   the  objection    could  be    taken   only  on  ^ 

appeal.  Williams. 

Cbohpton  J.  concurred. 

Rule  absolute. 


PiERBE  PoiBiER  and  Frances  Emmanuel  Poirier  Tuesday, 

May  3d. 

against  James  Morris,  John  Lewis  Prevost 
and  George  Prevost. 


A  SSUMPSIT  on   a  bill  of  exchange,  dated  29th  Assumpsit  by 

Orfofcr  1847,  drawn  b J  the  defendants,  under  their  Foi^gnbiU 

name  of  Morris^  Prevost  Sf  Co,,  on  Alexander  Dossier  of  eS? *"pica  7' 

that  the  bill 
was  sold  by 
defendants  to  C.  on  one  foreign  post  day,  on  the  terms  of  being  paid  according  to  usage 
on  next  foreign  post  day;  that  C.  purchased  the  bill  as  agent  for  H.,  and  remitted  the  bill 
to  plaintiffii  as  such  agent,  and  plaintifis  received  it  for  collection  for  ff. ;  that,  before  the 
next  foreign  post  day,  C.  failed,  and  did  not  pay  the  price ;  that  there  was  no  value  as 
between  C.  and  H,,  or  as  between  C.  and  plaintiffs ;  and  that  plaintifis  were  holders  without 
value.     De  injuria. 

On  a  case,  on  which  the  Court  were  to  draw  inferences  of  fact,  it  appeared  that  C.  was  a 
Londtm  merchant,  and  plaintiffs  PariM  merchants,  both  correspondents  of  IT.,  an  American 
merchant,  ff,  was  indebted  to  both  C.  and  plaintifis.  Plaintifl^  wrote  to  H.  for  a  remittance. 
N.  sent  to  C.  a  bill  on  London,  for  an  amount  exceeding  IT.'s  debt  to  C,  desirine  him  to 
realize  it,  pay  himself  his  own  account,  and  remit  the  balance  to  plaintifis.  C  realised  the 
draft,  credited  H,  with  the  proceeds,  and  boueht  of  defendants,  in  the  ordinary  course  in 
London,  a  bill,  for  the  amount  of  the  balance  due  to  H.,  which  bill  was  to  be  drawn  by  de- 
fendants payable  to  plaintiffs*  order,  to  bo  delivered  by  defendants  to  C.  in  London  on  one 
foreign  poet  day,  and  paid  for  to  them  by  C.  on  the  next  The  bill  in  question  was  drawn, 
and  delivered  to  C,  and  sent  by  him  to  plaintiffii,  who,  by  letter  to  C,  acknowledged  the 
receipt  on  account  of  J?.,  and  stated  that  they  would  advise  H,  thereof.  Before  the  next 
foreign  post  day,  after  the  delivery  of  the  bill  to  C.  C.  failed.  Defendants  never  received 
anything  for  their  bill :  they  directed  the  drawee  not  to  honour  it ;  and  it  was  dishonoured 
accordingly.  Afterwards  ff  paid  plaintifi  in  full.  The  action  was  in  the  name  of  plaintiffs 
for  /f/s  benefit. 

Held,  that  plaintiffs  were  holders  for  value,  as  they  held  the  bill  at  the  time  of  its  dis- 
honour  on  account  of  the  debt  from  H.  to  them  ;  and  that  the  subsequent  assignment  of 
the  equitable  interest  to  ff.  did  not  affect  plaintifis'  right  to  sue  at  law. 

Held,  also,  that  H.  had  given  full  value  for  the  bill  to  C. :  that,  as  between  JJ.  and 
defendants,  C.  could  not  be  considered  as  agent  for  H  in  buying  the  bill ;  and  that  the  credit 
given  by  defendants  for  the  price  of  the  bill  was  given  to  C.  as  buyer,  and  not  as  agent  for  J7. 

A  merchant,  though  in  one  sense  agent  for  his  foreign  correspondents,  is  not  by  mercantile 
usage  entitled  to  pledge  their  credit,  as  purchasers,  for  what  he  buys  in  the  home  market  on 
their  account. 
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1853.  I^otris,  for  the  satn  of  19,478  francs  5  centimes,  payable 
PoiRiBR  to  the  order  of  the  plaintiffs  by  the  name  of  Messrs. 
MoRRiB.  PoirieTf  Friresy  five  days  after  date :  averment,  that  the 
defendants  afterwards  ordered  the  drawee  not  to  pay 
the  bill,  and  the  same  was  not  paid  by  the  drawee, 
though  duly  presented.  The  declaration  also  contained 
counts  for  money  paid,  and  on  an  account  stated. 

Pleas :  1.  To  1st  count:  That  the  delivery  of  the  bill 
was  obtained  by  the  fi*aud  of  one  Caates,  alleged  to  be 
agent  of  the  plaintiffs. 

2.  To  1st  count:  That  defendants  made  and  deli- 
vered the  bill  to  one  Coaies  on  the  terms  of  being  paid 
the  price  according  to  the  usage  of  merchants,  that  is  to 
say,  on  the  foreign  post  day  which  would  be  the  next 
after  such  delivery:  that  Coates  purchased  the  bill,  as 
agent  of  Havey,  WUKams  Sf  Co.,  and,  before  the  next 
foreign  post  day,  as  such  agent,  remitted  the  bill  to  the 
plaintiffs,  and  the  plaintifis  received  the  same,  for  the 
purpose  of  the  amount  thereof  being  collected  and 
received  at  maturity  for  the  account  of  the  said  Haoey^ 
fFUUams  Sf  Co.,  and  to  be  placed  to  their  credit  in 
account  with  the  plaintifis:  that,  before  the  said  bill 
came  to  maturity,  the  next  foreign  post  day  elapsed, 
and  Coates  did  not  pay  the  price,  and  the  defendants 
have  never  had  value:  that,  before  the  bill  came  to 
maturity,  the  plaintiffs  had  notice  of  the  circumstances : 
that  there  never  was  value  for  the  remittance,  either 
as  between  Coates  and  Havey,  WUUams  Sf  Co.,  or  as  be- 
tween Coates  and  the  plaintifis ;  and  that  the  plaintiflb 
always,  and  at  the  time  of  the  commencement  of  the 
suit,  were  holders  without  value. 

Replication,  to  each  plea  respectively :  De  injuria. 
Issues  thereon. 
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To  the   residue  of  the   declaration   the   defendants        I853. 
pleaded  that  they  did  not  promise.    Issue  thereon.  PoiaiKa 

On   the   trial,   before   Lord  Campbell  C.  J.,   at  the       morris 
London  sittings  after  Miclioelmaa  Term  1852,  a  verdict 
was  found  for  the  plaintiffs,  subject  to  the  opinion  of 
this  Court  on  a  case,  the  material  parts  of  which  were 
as  follows. 

The  plaintiffs,  in  and  during  the  year  1847,  were 
merchants  carrying  on  business  at  Parisy  under  the  firm 
of  Pahiery  Freres.  The  defendants,  during  that  time, 
carried  on  business  in  London  as  merchants,  under 
the  name  of  Morris^  Prevost  ^  Co.  Hoveyy  WUUams 
t[  Co.  were,  during  the  same  time,  a  firm  carrying 
on  business  as  merchants  at  Boston  in  the  United 
States  of  America.  The  plaintiffs  were,  during  that 
time,  correspondents  of  Hoveyy  Williams  %  Co.y  and 
were  in  the  habit  of  purchasing  goods  and  shipping 
them  for  account  oi  Hooey y  Williams  $*  Co.,  and  of  being 
reimbursed  by  the  latter;  and  there  was  an  account 
between  the  plaintiffs  and  Hoveyy  Williams  if  Co.  in 
respect  of  such  transactions,  and  the  remittances  and 
payments  on  account  thereof.  Coates  §•  Co.  were  during 
the  same  time,  and  until  their  suspension  of  payment 
after  mentioned,  a  firm  carrying  on  business  in  Loniony 
as  merchants,  and  were  also  correspondents  of  Hoveyy 
Williams  ^  Co. 

On  4th  September  1847,  Hoveyy  Williams  §•  Co.y  by 
John  Chandlery  a  member  of  the  firm  then  on  a  visit  to 
Europey  addressed  and  sent  to  the  plaintiffs  several  letters, 
which  were  set  out  in  the  case,  but  are  omitted  in  the 
report  as  irrelevant  (a). 

(a)  These  letters  were  set  oat,  snbjcct  to  objections,  on  tbe  part  of  tbe 
defendant,  to  tbeir  admissibility  as  evidence.  On  the  argument,  all  the 
objections  were  waived;  and  it  was  agreed  that  the  Court,  in  drawing 
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1853.  On  17th  October,  1847,   the  plaintiffs  wrote  to  the 

p^^^j^^  said  John  Chandler,  then  in  England,  a  letter,  the  mate- 
^r  .  '"'*'  P*^*^  ^^  which  was  as  follows.  "  You  will  find 
inclosed  an  account  up  to  the  30th  ulta,  presenting  in 
our  favour  a  balance  of  francs  33,751.  65.,  without 
interest  Money  being  rather  scarce  in  Parit,  we  would 
feel  obliged  to  you  if  you  would  instruct  Messrs.  Coaies 
$*  Co.  to  remit  us  some  funds."  The  account,  men- 
tioned in  the  letter  of  17th  October,  was  the  account  of 
the  plaintiffs  with  Hooey,  WtUxanu  Sf  Co.  On  25th 
October  1847,  John  Chandler  wrote  to  Coates  8f  Co.  a 
letter  in  which  was  enclosed  the  bill  for  2000/.  there 
mentioned.  The  letter  was  set  out  in  the  case  at 
length.  The  material  parts  were  as  follows.  "  I  have 
this  day  drawn  a  bill  on  Messrs.  Baring,  Brothers 
tf  Co.,  four  months'  date,  for  2000il  sterling,  which 
I  now  enclose  you  for  presentation.  You  will  nego- 
tiate the  bills  upon  the  best  possible  terms."  "You 
will  ako  make  up  your  account  to  date,  and  take  the 
amount  due.  You  will  remit  Crofts  if  Still,  Manchester, 
235/.  2s.  5d.,  and  the  balance  to  Poirier,  Frires,  Paris.^ 
Coates  $*  Co.,  having  received  the  bill  for  2000/.  men- 
tioned in  the  foregoing  letter,  procured  the  same  to  be 
discounted,  and  received  the  proceeds,  and  charged 
Hooey,  fVilliams  $*  Co.,  in  account,  with  a  commission  of 
5s.  per  lOOil  on  the  amount  of  the  bill  for  procuring  such 
discount.  Out  of  the  proceeds  of  this  bill,  and  another 
for  400/.  in  their  hands,  Coates  Sf  Co.  paid  themselves  a 
balance  then  due  to  them  firom  Hooey,  Williams  8f  Co. ; 


conclnsioiii  of  fact,  should  consider  wbatever  was  reloTant,  and  neglect 
what  was  not  so,  whether  strictly  admissible  or  not.  Those  omitted  in  the 
report  were  various  letters  between  Chandler,  Coates  jr  Co.,  and  PiHriert 
FrereSf  not  bearing  on  the  present  transaction. 
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thej  also  remitted  to  Crofts  Sf  SiQl  the  amount  men-        1853. 


tioned  in  that  letter  ^s  there  directed:  and  they  then       Poirier 


▼. 


had  a  balance,  of  the  proceeds  of  the  2000L  and  400L  Mor'rib. 
bills,  in  their  hands  of  75SL  \3s.  Id.  In  the  mean  time, 
on  the  28th  of  October^  John  Chandler  wrote  and  sent  to 
the  plaintiflb  a  letter  containing  this  passage :  ^*  I  have 
requested  Messrs.  CoatesSf  Co.  to  make  jou  a  remittance ; 
which  they  will  do  in  a  few  days.^ 

On  Friday^  29th  October  1847,  which  was  a  foreign 
post  day,  Coates  ^  Co.,  in  their  own  names,  through  the 
medium  of  Messrs.  Croll  $*  Stevens,  brokers  of  the  city 
of  London,  arranged  for  the  })urchase  from  the  defendants 
of  the  bill  of  exchange  mentioned  in  the  declaration ; 
the  price  agreed  on  was  at  the  exchange  of  25  frdncs 
70  centimes  to  the  pound  sterling,  and  amounted  to 
757/.  IBs.  The  brokers  charged  Coates  gf  Co.  with  a 
brokerage  of  I5s.  Id.  in  respect  of  the  purchase  of  the 
bill;  and  which  brokerage  Coates  $*  Co.  charged  to 
Hovey,  Williams  Sf  Co.  in  the  usual  course  of  mercantile 
business.  The  price  of  the  bill,  and  such  brokerage, 
amounted  to  the  said  sum  of  758/.  ISs.  Id.  The  custom 
of  merchants  in  the  city  of  London,  on  the  sale  of  foreign 
bills,  is  to  arrange  for  and  hand  over  the  bill  on  one 
foreign  post  day  without  payment  of  the  price  agreed 
upon,  and  for  the  price  to  be  paid  on  the  next  foreign 
post  day ;  which  in  this  case  was  Tuesday,  2d  November 
1847.  This  bill  was  accordingly  handed  over  by  the 
defendants  to  Coates  Sf  Co.,  on  the  29th  of  October,  in 
accordance  with  the  custom,  and  was  to  be  paid  for  on 
the  following  Tuesday  the  2d  of  November:  but  in  the 
meantime  Coates  ^  Co.  failed,  on  the  1st  November ;  and 
the  defendants  were  never  paid  by  Coates  ^  Co,,  or  any 
other  persons,  any  part  of  the  price  of  the  bill,  and  have 


94 


EASTER  TERM. 


1853.  never  received  any  value  for  the  same.  Coates  Sf  Co. 
PoiuEA  made  no  cbai^  of  commission  in  respect  of  their 
M0MI8.  services  with  reference  to  the  purchase  or  remittance  of 
the  said  bill.  The  case  contained  a  copy  of  an  account 
made  out  by  Coates  8f  Co.  on  28th  October.  In  this  they 
credited  Hovey,  fViUiams  8f  Co.  with  the  proceeds  of  the 
two  billsy  amounting  to  2400/.,  and  debited  them  with 
discounts  and  remittances ;  the  last  items  on  the  debit 
side  were,  £  s.  d. 

«  Oct.  28.     Paid  Croft  Sf  SteU  -        -      235  2  5 

Oct.  29.     For  Bill  on  Paris  @  5  days 
„  Remitted  Poirier,  Freres 

£  $.d. 

'  „  Fes.  19478.05  @  25.70    767  18  0 

,,  2s.  ^  cent  Brokerage       0  15  1 


758  13  r 


Which  exactly  balanced  the  account 

The  case  then  proceeded. 

John  Chandler,  being  examined  for  the  plaintifis  before 
the  master,  stated,  amongst  other  things,  in  his  examina- 
tion in  chief,  that,  at  the  end  of  October  1847,  he  gave 
directions  to  Coates  8f  Co.  about  a  remittance  to  the 
plaintifis ;  that  he  was  at  Manchester  at  that  time ;  that 
the  directions  were  given  in  writing ;  that,  at  the  end  of 
October  1847,  the  balance  of  accounts  was  in  &vour  of 
Hooey,  WilUams  Sf  Co.  about  7502. ;  that  he  knew  nothing 
personally  of  the  purchase  and  transmission  of  the  bill 
on  which  this  action  was  brought  It  was  proposed  to 
ask  him,  on  cross  examination,  the  following  question : 
'In  procuring  the  discount  of  that  bill  on  Baring, 
Brothers,  and  applying  the  proceeds  as  durected  by  yon, 
were  Coates  jf  Co.  acting  as  your  agents  ?'  This  question 
was  objected  to  on  behalf  of  the  plaintifis ;  and  the  same 
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was  put,  and  the  answer  to  the  same  was  received,  and        1853. 

returned  by  the  master,  subject  to  the  objection.     If      p^ii[JiJl[ 

the  Court  think  the  same  inadmissible  as  against  the      moreis. 

plaintifls,  it  is  to  be  struck  out  of  this  case  (a).     He 

answered :  **  they  were  in  that  transaction  acting  for  us ; 

we  never  appointed  them  formally  our  agents."    He  said 

also^  on  re-examination:  ''The  only  authority  Coate$Sf  Co. 

had  was  by  my  letter  of  the  25th  October  1847.     I  had 

no  personal  interview  with  them."    The  following  is  a 

copy  of  the  bill  in  question. 

Loadres,  le  29  Octobre,  1847.  Pour  fcs.  19,478.05 

A  cinq  jours  de  date  payez  par  cette  premiere  de 
change,  la  2nde  et  la  3me  ne  I'etaiit,  a  Tordre  de  Messieurs 
Pohier,  Frires^  la  somme  de  diz  neuf  mille  quatre  cent 
soixante  dix  huit  francs,  cinq  centimes,  valeur  de 
MessieuiB  Coates  Sf  Co.^  que  passerez  suivant  I'avis  de 

Morris^  Prevost  jr  Co* 

A  M.  Are.  Dcasierf  Paris. 

Coates  ^  Co.t  on  the  29th  October,  sent  to  the  plaintifls 
at  Paris  a  letter  with  the  bill  enclosed:  the  material 
passage  was :  **  We  have  the  pleasure  to  band  enclosed 
a  bill  on  your  city,  as  described  below,  which  please 
collect  to  the  credit  of  Messrs.  Hovey,  WilUams  8f  Co., 
Boston,  owning  receipt  to  Mr.  Chandler  and  ourselves." 
The  letter  of  29th  October,  with  the  bill  enclosed,  was 
received  by  the  plaintifls  in  Paris,  on  Sunday  the  31st 

(a)  On  tbe  case  being  read.  Lord  Campbett  C.  J.  taidtbat  it  was  clearly 
inadmissible,  as  tbe  qncstion  wbether  thej  were  acting  as  agents  was  not 
m  itself  a  ftct,  bat  a  conclusion  to  be  drawn  from  tbe  otber  facts.  But  be 
suggested  tbat  it  was  not  wortb  wbile  to  strike  out  tbe  answer,  as  tbe  Court, 
in  forming  tbeir  opinion  as  to  wbether  Coaiu  was  an  agent  or  not,  would 
not  be  biassed  eitber  way  by  tbe  witness's  opinion.  BramwtU  acceded  to 
tbtt  suggestion :  and  the  objection  was  waived. 
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1853.  of  October.  The  plain tifis  afterwards^  on  or  about  the 
Pqj^^jj  30th  November  1847,  rendered  an  account  to  Hooey ^ 
MoBJiis  WilliavM  §•  Co.,  in  which  the  bill  was  not  entered  on 
either  side.  The  plaintifis'  clerk,  being  examined  for 
the  plaintifis  in  Parisy  under  a  commission,  and  having 
shewn  to  him  a  copy  of  such  account,  proved  that  it  was 
so  rendered.  lie  was  then  asked:  '*  Whether  or  no  such 
account  was  a  true  and  correct  account  ?**  and  gave  the 
following  answer :  '^  It  is,  save  that  the  plaintifls  have 
not  debited  or  credited  the  bill  in  question."  He  was 
then  asked :  '^  When  a  bill  is  remitted  to  be  placed  to 
the  credit  of  a  correspondent,  and  such  bill  is  either  not 
accepted  or  not  paid,  is  it  the  plaintifis'  custom,  in  the 
account  rendered  to  the  correspondent,  to  omit  such  bill 
on  both  sides  of  the  account?**  and  answered:  ^'  When 
at  the  time  they  state  the  fact  of  the  dishonour  to  their 
correspondent,  they  do  not  put  the  bill  into  the  account ; 
but  otherwise  they  put  it  in  on  both  sides."  He  was 
then  asked:  '*  Was  the  bill  in  question,  when  received, 
entered  by  the  plaintifis  in  their  books  as  received  on 
account  of  J9i>V6y,  fFilUams  8f  Co.?'*  and  answered:  '*It 
was."  He  stated  also,  on  cross  examination,  that  it  was 
in  consequence  of  the  plaintifis  having  addressed  the 
letter  of  the  3d  of  November  1847,  after  mentioned,  to  Mr. 
Chandler,  that  the  bill  in  question  was  not  introduced 
into  the  account  rendered  to  Hooey,  fFiUiams  8f  Co. 

The  plaintifis,  on  31st  October,  sent  to  Coates  $*  Co. 
a  letter,  stating  that  they  had  received  the  draft  *'on 
A.  Dossier,  which  we  have  placed  to  the  credit  of  Messrs. 
Hovey,  Williams  jf  Co.,  Boston,  and  will  advise  receipt 
of  same  to  Mr.  Chandler.^ 

Before  and  on  the  25th  of  October  1847,  and  thence 
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to  the  time  of  the  receipt  by  the  plaintifis  of  the  said  1353. 
hill,  there  was  a  balance  on  the  said  account  between  the  poirikb 
plaintifls  and  Hovey^  Williams  Sf  Co.  in  favour  of  the 
plaintifis,  to  the  amount  of  439OOO  francs  and  upwards ; 
and  the  account  continued  largely,  and  to  an  amount 
exceeding  the  bill  in  question,  in  the  plaintiffs'  favour 
until  the  bill  was  dishonoured,  and  for  some  time 
afterwards. 

The  bill  was  not  presented  for  acceptance,  but  became 
Hue  and  was  presented  on  the  3d  of  November;  when,  in 
consequence  of  directions  from  the  defendants  to  the 
drawee,  the  same  was,  on  the  ground  of  its  not  having 
been  paid  for,  refused  payment.  On  that  day,  after  the 
dishonour,  the  plaintifh  wrote  to  Coates  ^  Co.  and  to 
Mr.  Chandler^  advising  them  of  the  dishonour  of  the 
draft  The  bill  was,  on  the  4th  of  November  1647,  pro- 
tested for  non-payment;  and  the  expences  of  protest  were 
paid  by  the  plaintifls.  The  plaintifls  afterwards  drew  a 
redraft  on  *the  defendants  for  770il  I6s.  7€L,  the  amount 
in  sterling  money  of  the  dishonoured  bill,  which  was 
returned  to  them.  The  case  then  set  out  a  long  corres- 
pondence, containing  nothing  material,  except  that  Hovey^ 
WUIiams  %  Co.  had  paid  Poirier,  Freres  the  whole  of 
their  account  without  taking  credit  for  the  bill  remitted. 
The  case  then  proceeded. 

The  said  John  Chandler^  on  his  cross  examination, 
also  stated  as  follows.  ''This  action  will,  if  anything 
come  of  it,  enure  to  the  benefit  of  the  late  firm  of  ffovey, 
Williams  8f  Co.  The  plaintiff  have  no  claim  on  the  late 
finn  of  Haoeyy  WilUams  8f  Co.  in  respect  of  this  bill,  and 
have  no  beneficial  interest  in  it." 

The  defendants'  counsel,  at  the  trial,  admitted  that 
the  plaintiffs  were  entitled  to  a  verdict  on  the  Ist  issue, 
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1853.  on  tl^e  pl^A  of  fraud:  and  it  was  then  agreed  that  a 
PojjiBjj  verdict  should  be  entered  for  the  plaintifis,  subject  to  a 
MoBBis  sp^ci^l  case,  the  Court  to  be  at  liberty  to  draw  such 
inferences  of  fact  as  a  jury  would  have  done,  and  the 
plaintifis  to  be  at  liberty  to  object  to  the  admissibility  of 
the  said  answer  of  the  said  John  Chandler  mentioned  to 
have  been  objected  to ;  the  same  to  be  struck  out  if  not 
admissible :  and  the  defendants  to  be  at  liberty  to  object 
to  the  admissibility  of  the  letters  above  mentioned  to 
have  been  objected  to ;  and  which  are  to  be  struck  out* 
if  the  Court  consider  them  not  to  have  been  admissible : 
and  that  the  Court  should  have  power  to  order  the 
pleadings  to  be  amended  in  like  manner  as  the  Judge  at 
Nisi  prius;  the  defendant's  counsel  suggesting  that  they 
might  ask  for  an  amendment  to  the  effect  that  the 
plaintifis  were  suing  only  on  behalf  of  Hovey,  fVUUanu 
Sf  Co.,  and  as  trustees  for  them.  It  was  also  agreed 
between  the  parties  that  the  pleadings  in  this  action  on 
both  sides  (with  any  amendment,  if  ordered  by  the  Court) 
should  form  part  of  this  special  case. 

The  questions  for  the  opinion  of  the  Court  are,  as  to 
the  admissibility  of  the  answer  of  the  said  John  Chandler 
before  mentioned  (a);  and  as  to  the  admissibility  of  the 
letters  before  mentioned  (ft) ;  and  whether,  upon  the 
present  pleadings  or  with  such  amendment,  if  any,  as 
the  Court  may  direct,  the  plaintifis  are  entitled  to 
recover  on  the  first  count :  and,  if  the  Court  shall  be  of 
opinion  that  they  are  so  entitled,  then  the  verdict  is  to 
be  entered  for  the  plaintifiis  for  the  damages  found  by 
the  verdict,  and  for  costs  of  suit:  but,  if  the  Court  shall 
be  of  a  contrary  opinion,  then  a  verdict  is  to  be  entered 

(a)  Ante,  p.  95,  note  (o).  (b)  Ante,  p.  91,  note  (a). 
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for  the  defendants,  except  on  the  issue  on  the  plea  of  1853. 
fraud;  upon  which  plea  the  verdict  is  to  stand  for  the  p^i^^ 
pUdntifib. 


Bramwell^  for  the  plaintifis.  The  only  question  is, 
whether  the  defendants  have  proved  the  special  plea. 
In  Munroe  v.  Bcrdier  (a),  a  similar  case,  arising  out  of 
the  stoppage  of  the  same  firm  of  Coates  Sf  Co.y  a  plea  to 
an  action  on  a  bill,  stating  the  failure  of  Coates  ^  Co.  to 
pay  the  price,  and  denying  that  they  ever  gave  value  for 
the  bill,  was  held  bad  on  general  demurrer,  as  not  shew- 
ing that  the  plaintiffs  in  that  action  were  holders 
without  value.  In  the  present  case  the  defendants  have, 
in  addition  to  the  averments  contained  in  the  plea  in 
Munroe  v.  Bordier  (a),  inserted  averments,  that  Coates 
purchased  the  bill  as  agents  for  Hoveyy  WUUamg  Sf  Co.y 
and,  as  their  agent,  remitted  the  bill  to  plaintiflb,  who 
received  it  to  collect  it  for  Hoveyy  Williams  §•  Co.;  and 
that  there  never  was  value  as  between  Coates  and  Hoveyy 
Williams  Sf  Co. ;  or  between  Coates  and  plaintiffs ;  ano 
that  the  plaintiffs  are  holders  without  value.  All  these 
are  material  averments ;  Munroe  v.  Bordier  (a).  No  one 
of  them  is  proved  by  the  facts  stated  on  the  case.  Those 
fects  shew  that  there  were  three  houses  in  three 
countries;  Hoveyy  Williams  ^  Co.  in  Bostony  Coates  Sc 
Co.  in  Londony  and  PoirieVy  Frires  in  Paris;  both  the 
European  houses  being  correspondents  of  the  American 
house.  The  American  house  was,  at  the  end  of  October, 
indebted  on  the  balance  of  accounts  to  the  London  house 
and  to  the  Paris  house.  In  order  to  redress  this  state 
of  things,  the  American  house  sent  a  bill  for  2,000iL  to 

(«)  8  Com.  B.  862. 
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1853.  *^^  London  house,  desiring  them  to  collect  it:  the 
p^j^j^^  London  house  did  do  so :  and,  as  the  amount  exceeded 
the  balance  due  to  them,  the  effect  was  that  the  London 
house  became  debtors  to  the  American  house.  This 
had  been  expected;  and  the  American  house  had,  in  the 
letter  of  October  25,  desired  them  to  make  certain  pay- 
ments, and  remit  the  balance  to  the  Paris  house.  That 
remittance  might  be  made  in  various  ways.  If  the 
I^mdon  house  had  funds  of  their  own  at  Paris^  they  might 
draw  on  the  person  who  held  their  funds  there  and  remit 
by  their  own  bill  to  Paris,  just  as  Hooey,  fViUiams  Sf  Co. 
remitted  to  Coates  ^  Co.  the  2000il  by  their  own  draft 
on  Baring^s :  or  the  London  house  might  pay  the  money 
into  a  London  bank  and  obtain  a  bank  credit  in  Paris; 
or,  if  the  exchange  was  in  such  a  state  as  to  make  it 
profitable,  they  might  send  sovereigns;  or  they  might 
adopt  the  more  common  course,  and  purchase  a  bill  in 
the  market  They  had  their  option  which  course  to 
pursue ;  and  they  chose  the  last.  The  first  question  is, 
whether,  having  done  so,  the  averment  in  the  plea,  that 
Coates  purchased  the  bill  as  agent  of  Hooey,  WiViams 
Sf  Co.,  and  as  such  agent  remitted  it,  is  proved  The 
plea  is  not  proved  unless  it  be  made  out  that  Hooey, 
WilUams  Sf  Co.  were  liable  for  the  price  of  the  bill;  that  is, 
that  they  were  principals  buying  through  an  agent  and 
might  be  sued  for  a  bill  sold  to  them.  But,  on  the  facts, 
Coates  Sf  Co.  were  the  foreign  correspondents  of  Hooey, 
Williams  8f  Co.,  not  their  clerks.  They  were  debtors 
paying  their  debt,  not  agents.  [Lord  Campbell  C.  J. 
A  debtor  paying  his  debt  by  sending  the  money  to  a 
third  person  at  the  request  of  his  creditor  is  in  one  sense 
the  creditor's  agent  to  pay  the  third  person ;  but  he  can 
hardly  be  said  to  be  his  agent  clothed  with  authority  to 
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pledge  his  creditor's  credit  for  the  means  of  making  that  1863. 
remittance.]  Such  an  authority  might  be  given  by  poirier  ~ 
express  agreement:  but  the  question  here  is  whether 
the  Courtj  with  its  knowledge  of  mercantile  usage,  will 
draw  the  inference  that  it  was  given.  [Cromptan  J. 
There  are  veiy  many  mercantile  cases  in  which  a  person 
is  employed  as  agent  to  buy,  but  without  any  authority 
to  pledge  his  principal's  credit.  In  the  ordinary  case  of 
a  Uverpool  merchant  purchasing  cotton  at  New  OrkanSf 
the  constant  custom  is  to  write  to  his  correspondents 
there  to  buy  cotton  for  him  on  commission.  The  New 
Orkatu  house  buy  as  the  Liverpool  merchant's  agents; 
they  charge  him  the  cost  price  and  a  commission  for 
buying  the  cotton  for  him  ;  but  they  cannot  pledge  his 
credit  for  the  cotton.  They  must  buy  it  on  their  own 
credit,  or  pay  for  it  out  of  their  own  funds.]  It  is  an 
example  of  the  general  rule,  that  credit  is  given  to  the 
home  merchant,  not  to  the  foreign  correspondent;  Pater- 
son  V.  Gatidesequi{a)y  Smith  v.  Anderson  {b).  The  case  of 
PUffet  de  Bras  v.  Forbes  (c)  is  relied  on  by  the  defendants. 
It  can  be  supported  only  on  the  supposition  that  there 
was  something  in  that  case,  not  mentioned  in  the  report, 
to  shew  that  the  purchaser  of  the  bills  was  the  agent  of 
the  plaintiff,  buying  the  bill  on  his  credit  Such  might 
be  the  fiict  in  that  case.  It  is  not  so  in  the  present.  But, 
further,  even  if  the  London  house  of  Coaies  Sf  Co,  and  th^ 
American  house  of  Hovey^  Williams  $*  Co.  were  so  identi- 
fied as  to  be  the  same,  still  the  plaintiffs,  who  were 
creditors  of  Hovey^  Williams  Sf  Co,,  received  the  bill, 
not,  as  is  stated  in  the  plea,  for  collection  on  account  of 

(a)  15  Eiui,  62.  (6)  7  Com.  B,  21. 

(c)  1  Esp,  N.  P.  a  117. 
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1853.        Hooey ^  Williams  If  Co.,  but  in  their  own  right  as  creditors, 
PoiRiKR       ^^^  therefore  are  holders  for  value. 


Morris. 


Crowder,  contriL  If  Hooey ^  WUUams  tf  Co.  were  the 
plaintiff}  on  the  record,  they  could  not  sue ;  if  that  be 
so,  as  the  nominal  plaintifis  are  Poiriery  Frhres^  it  will  be 
necessary  to  ask  leave  to  amend  the  plea  so  as  to  shew 
on  the  record  that  in  fact  the  real  plaintifis  are  Hooey y 
ffUUams  tf  Co.  The  letter  of  25  th  October  desires  Coates 
tf  Co.  to  remit  the  balance  to  Poiriery  Frires,  Paris: 
surely  that  gave  them  authority  as  the  writer's  agents  to 
remit  in  the  usual  way,  and  for  that  purpose  to  buy  a 
bilL  Might  they  not  have  gone  with  that  letter  and 
said  they  were  buying  for  Hooey ^  Williams  tf  Co?  [Lord 
Campbell  C  J.  A  clerk  might  have  done  so;  but 
Coates  Sf  Co.  were  foreign  correspondents.  Do  you 
make  no  difference  between  the  authority  of  a  correspon- 
dent and  a  clerk  ?  Is  there  any  fact  in  the  case,  to  shew 
that  the  defendants,  in  selling  the  draft,  knew  any  one 
in  the  transaction  but  Coates  Sf  Co.^  or  gave  credit  to 
any  one  but  them,  or  looked  for  payment  to  any  one 
else  till  they  failed?]  The  same  observation  might  be 
made  wherever  there  is  an  undisclosed  principal ;  yet 
on  his  being  discovered  he  may  be  charged.  [^Cromp^ 
ton  J.  Thomson  v.  Davenport  (a)  carried  that  doctrine 
Carther  than  any  other  case;  yet  even  there  the  Court 
make  an  exception,  namely,  the  case  where  the  princi- 
pal is  a  foreigner.  Perhaps  that  exception  is  rather  one 
depending  on  the  fact  that  it  is  the  understanding  that 
credit  is  given  to  the  British  merchant,  than  on  a  ques* 
tion  of  law  (i);  but  I  can  hardly  bring  myself  to  believe 

(a>  9  B.^  C.  78.     See  note  to  S,  C,  in  2  Smithes  Lul,  Ca,  222. 
(6;  Sec  mUon  V.  Zvdutta,  U  Q.  B,  405. 
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that,  as  a  matter  of  fact,  the  sellers  of  bills  in  the  London        1853. 
money  market  trust  to  the  unknown  foreigner.  .  It  hap-       Poiriek 
pens  in  the  present  case  that  the  unknown  buyer  was  a      moiibib. 
very  respectable  American  firm,  which  was  known,  and 
could  no  doubt  have  got  credit ;  but  such  would  not  be 
always  the  case.]     Paget  de  Brae  v.  Forbee  (a)  is  pre- 
cisely in  point  as  an  authority  for  the  defendants. 

Then  is  any  difference  made  by  the  circumstance  that 
Potrier^  Freres  are  the  plaintifis  on  the  record  ?  [  Wight- 
man  J.  Why  are  they  not  bona  holders  for  value?  On 
October  17  they  are  creditors  of  Hooey ^  WiUiams  Sf  Co. ; 
and  the  bill  is  sent  them  on  account  of  that  debt.]  An 
antecedent  debt  is  a  consideration  for  a  bill  of  exchange, 
only  when  there  is  an  agreement  to  suspend  the  remedy 
for  the  debt  till  the  bill  is  due ;  Baker  v.  Walker  {b).  In 
the  present  case,  though  the  bill  is  sent  to  the  plaintifis, 
they  do  not  place  it  to  the  account  o(  Hovey,  WtUiams  8f 
Co.  [Erie  J.  I  have  been  in  the  habit  of  thinking 
that  ninety  nine  promissory  notes  out  of  the  hundred, 
good  for  anything,  were  given  by  a  person  already  in- 
debted to  his  creditor.  Is  it  said  that  such  notes  are  primft 
facie  without  consideration?  Crompion  J.  The  question 
does  not  arise ;  for,  on  the  facts,  there  is  extremely  strong 
evidence  that  the  right  of  Poirier,  Friresy  to  sue  Hovey^ 
WUKams  ^  Co.  was  suspended  They  write  to  press  for 
a  remittance ;  Hovey^  WiUiams  Sf  Co.  inform  them  that 
they  have  directed  Coatee  8f  Co.  to  make  them  one. 
Then  Coates  if  Co.  send  them  this  bill ;  and  they  keep 
it.  Now,  if  Poirier,  Frires,  had,  after  they  received  that 
bill,  and  before  it  was  dishonored,  commenced  an  action 
agiunst  Hovey^  WiUiams  tf  Co.^  could  they  hope  to  per- 

(a)  I  Etp,  N.  P.  C.  117.  (6)  U  M,  $•  W.  4(>S. 


104  EASTER  TERM. 

1853.        suade  a  jarj  that  the  bill  was  not  given  and  taken  on 

p^ji^jgj^      account  of  the  debt  ?]     At  all  events,  the  action  is  now 

^-  brought  in  substance  by  Hovey^  WiUiams  Sf  Co :  but,  if 

the   Court  are  clearly  against  the  defendants  on  other 

points,  it  is  useless  to  ask  for  an  amendment. 

Bramwett  was  not  called  upon  to  reply. 

Lord  Campbell  C.  J.  I  am  of  opinion  that,  when 
this  bill  was  dishonored,  Poirier,  Freres  were  holders  for 
value,  and  had  then  a  right  to  sue  the  defendants  as 
drawers  of  the  bill ;  and  I  am  of  opinion  that  they  still 
retain  that  right,  and  that  nothing  has  occurred  to  alter 
their  position  as  against  the  defendants.  Let  us  see  the 
state  of  circumstances  when  the  bill  was  first  received  by 
JPoirier^  Frires.  They  were  creditors  of  Hovey,  JViUiams 
Sf  Co.  They  press  their  debtors  for  a  remittance; 
Hovey^  Williams  Sf  Co.  say  they  shall  have  a  remittance 
through  Coatea  Sf  Co,  Coates  Sf  Co,  accordingly  send  to 
Pairier^  Frires  this  bill  When  it  was  received  under 
those  circumstances,  I  think  Poirier^  Frires  were  bona 
fide  holders  for  value,  and  that  the  debt  due  from  Hovey^ 
fVittiams  §•  Co.  to  Poirier,  Frires  was  ample  considera- 
tion to  make  them  so.  Had  the  bill  been  accepted, 
Poirier^  Frdres  would  have  had  a  right  to  retain  it,  and 
to  receive  the  proceeds :  I  can  see  nothing  in  this  part 
of  the  case  to  vary  it  from  the  ordinary  one  where  a  bill 
is  received  by  a  creditor  as  a  security  for  an  antecedent 
debt.  But,  though  Poirier^  Frhres  then  had  a  right  of 
action  for  their  own  benefit,  they  have  since  been  reim- 
bursed by  Hovey ^  Williams  ^  Co. ;  and  the  action  is 
brought  for  their  benefit  Does  that  make  any  diffe- 
rence ?     I  think  that,  if  the  bill  had  in  the  first  instance 
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been  indorsed  to  Hovey^  Williams  8f  Co.,  so  that  they  were  1863. 
parties  to  the  bill,  and  they  were  suing  in  their  own  name,  Poiriek 
they  might  recover.  Coates  §•  Co.  were  not  agents  for  morris. 
Hoveyy  fVilUams  Sf  Co.  in  the  sense  in  which  the  word 
must  be  used  to  make  the  plea  good.  They  were 
merchants  in  London,  correspondents  of  an  American 
house.  They  were  creditors  of  that  house,  but  receive 
a  remittance  exceeding  the  balance  due  to  them,  and, 
with  it,  directions  to  apply  the  surplus  by  remitting  it  to 
Pdrier,  Frhres.  As  soon  as  they  had  received  the  re- 
mittance, they  became  debtors,  and  were  exactly  in  the 
same  situation  as  if  there  had  been  an  antecedent  debt, 
and  they  had  received  directions  to  remit  that  debt  to 
Pbmer,  Frhres  at  Paris.  For  that  purpose  they  buy  this 
bill  from  the  defendants.  In  one  sense  they  were  agents 
for  Hooey,  JFilliams  Sf  Co.,  but  not  in  the  same  sense  as 
that  in  which  mere  clerks  or  servants  are  agents.  It  is 
clear  that  the  defendants  had  no  right  to  recover  the 
price  of  the  bill  from  Hovey,  Williams  jf  Co. ;  for  Coates  jp 
Co.  had  no  authority  to  pledge  the  credit  of  Hovey, 
Williams  Sf  Co.  for  the  bill.  It  is  clear  that,  though 
Coates  jf  Co.  were  agents  in  one  sense,  the  credit  was 
given  to  them  exclusively,  and  there  was  no  recourse 
against  Hovey,  Williams  Sf  Co.  for  the  price ;  and,  as  far 
as  concerns  Hovey,  Williams  Sf  Co.  and  the  defendants, 
the  rights  on  this  bill  are  the  same  as  if  Coates  Sf  Co. 
had  paid  for  the  bill  in  cash.  The  defendants  chose  to 
rnn  the  risk  of  Coates  Sf  Co.  becoming  insolvent  before 
the  next  foreign  post  day :  that  was  not  compulsory  on 
them ;  it  is  a  risk,  however,  ordinarily  run  by  those  who 
deal  in  the  money  market,  and  is  compensated  for  by 
the  profits  made  on  other  transactions,  which  could  not 
be  entered  into  by  those  not  willing  to  give  the  customary 
credit 
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1853.  WiQHTMAN  J.     It  seems  to  me  impossiblej  upon  these 

PoiRiea  facts,  to  contend  that  there  is  any  defence  to  this  actioo. 
MoaBis.  ^^  American  house>  indebted  to  a  Paris  bouse,  and 
creditors  of  a  London  one,  instrnct  their  London  corres- 
pondents to  remit  the  balance  dne  to  them  to  their  Paris 
creditor.  In  pursuance  of  these  instructions,  and  for  the 
purpose  of  making  the  remittance,  the  London  house 
buj,  in  the  ordinary  course,  this  bill  from  the  defendants. 
For  that  purpose,  they  were  already  in  funds:  and, 
though,  as  between  the  London  house  and  their 
American  correspondents,  the  relation  of  agent  and 
principals  existed,  yet,  as  between  the  London  house  and 
the  defendants  who  sold  the  bill  there,  the  London  house, 
Coates  ^  Co,9  were  principals  only.  There  can  be  no 
doubt  that  Coates  Sf  Co.  were  the  purchasers  of  the  bill. 
The  American  house,  Hovey^  Williams  Sf  Co,,  were  not 
liable  for  the  price ;  nor  were  they  principals  of  Coates  Sf 
Co.t  as  between  them  and  the  defendants.  The  defendants 
gave  the  customary  credit ;  they  were  not  bound  to  give 
it ;  but  they  chose  to  do  so :  they  gave  it,  however,  to 
Coates  Sf  Co. ;  they  could  not  give  it  to  Hovey^  WtlUams 
§•  Co.;  for  no  one  had  authority  to  pledge  their  credit. 
It  is  not,  however,  necessary  to  determine  even  this;  for 
the  plain tifis  are  clearly  holders  for  value.  They  are 
creditors;  and  the  bill  was  sent  to  them  as  a  remittance 
on  account  of  their  debt,  when  they  had  pressed  for  one. 
They  were  clearly  holders  for  value ;  and  I  entertain  no 
doubt  they  could  sue,  whatever  was  the  state  of  things 
as  between  the  defendants  and  Hovey^  WiUiams  8f  Co. 
What  has  occurred  since  does  not  alter  their  legal  right. 
They  have  been  reimbursed :  and  the  beneficial  interest 
has  been  transferred :  but  the  legal  interest  is  in  them  ; 
and  they  may  still  sue  as  trustees. 
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Erle  J.     It  appears  to  me  that,  for  the  reasons  giTen,        1 353. 
the  plaintifis  are  bona  fide  holders  for  value.     Also  it       Pom^t^ 
appears  to  me  that  there  is  no  evidence  that  Coates  Sf  Co,      ^^^'i^ig 
had  aothority  to  pledge  the  credit  of  Havey^  fFilUams  Sf 
Co,  for  the  price  of  the  bill.     They  had  no  express 
authority ;  and  I  can  see  nothing  from  which  such  an 
authority  might   be    inferred.     They  were  agents    to 
remit ;  but  that  is  a  kind  of  agency  very  different  from 
an  agency  to  buy,  and  for  that  purpose  to  pledge  the 
principal's  credit 

Crompton  J.  In  this  plea  there  are  two  distinct 
averments:  one,  that  Coates  purchased  the  bill  as  agent 
for  Hovey,  Williams  Sf  Co.,  and  the  other  that  the 
plaintifis  are  holders  without  value.  The  defendants 
must  make  out  both:  I  think  they  make  out  neither.  ' 
First:  Were  Coates  Sf  Co.  agents  for  Hovei/y  fVilHams  ff 
Co.,  in  such  a  sense  that  they  could  buy  the  bill, 
pledging  their  principal's  credit  for  the  price?  It  is 
enough  to  say  that  this  is  not  made  out  by  the  defend- 
ants; but,  on  the  evidence,  as  a  matter  of  fact,  I  think  it 
is  proved  that  they  had  no  such  authority.  And,  as  to 
the  other  point,  I  think  the  plaintifis  were  holders  for 
value.  The  letter  of  31st  October  shews  that  on  that 
day  they  received  the  draft,  ^^  which  we  have  placed  to  the 
credit  of  Messrs.  Hovey,  WilUams  ^  Co.,  Boston,  and  will 
advise  receipt  of  same  to  Mr.  Chandler,^  So  that,  when 
they  wrote  that  letter,  the  bill  was,  as  between  these 
parties,  given  and  taken  on  account  of  the  debt  of  Hooey, 
WiOiams  8f  Co,  There  is  nothing  decisive  either  way 
in  what  is  stated  as  to  the  accounts;  the  bill  was  not 
fully  entered  in  their  books  ;  but  from  the  31st  October 
they  were  entitled  to  keep  that  bill,  as  in  fact  they  did. 
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until  the  debt  of  Hovey^  WiUiams  Sf  Co.  was  paid.  Then 
Haveyy  WilUams  8f  Co.,  thinking  themselves  bound  in 
honour  to  indemnify  Poirier,  Frhes,  pay  them  the 
money,  and  by  so  doing  become  entitled  to  the  bill  ; 
but  they  take  no  indorsement  from  P6irier,  Frirea;  so 
that  the  legal  interest  is  not  transferred.  By  what  is,  in 
effect,  a  sale  of  the  equitable  interest,  they  become 
trustees,  but  do  not  lose  the  legal  right  to  sue.  No 
doubt,  if  there  was  any  defect  in  their  title  it  would  not 
be  cured  by  this  transfer  of  the  equitable  interest:  but  it 
is  not  prejudiced  by  it 

Verdict  to  be  entered  for  plaintifl&. 


May  4th. 


William  Thomas,  Appellant,  against  William 
Henry  Stephenson,  Respondent. 


An  inBifCctor 
of  weignU  and 
measures, 
under  stat. 
5  &  6  r.  4. 
c.  fi3.  s.  28., 
duly  entered 
a  shop  to  ex- 
amine weights, 
measures  and 


A  PPEAIj  from  the  county  court  of  Berkshire,  holden 
at  Windsor,  in  a  plaint  Stephenson  v.  Thomas.  The 
plaint  was  for  seizing  and  detaining  the  scales  of  the 
plaintiff.  It  was  tried  before  a  jury,  when  a  verdict 
passed  for  the  plaintiff.  The  defendant  appealed,  on  the 
following  case. 


machmes. 

He  seised  and  carried  away  as  forfeited  a  pair  of  scales,  and  detained  them  after  being 
requested  to  gire  them  up.  The  owner  sued  in  the  county  court ;  when  the  jury  found  that 
the  scales  were  in  fact  unjust ;  that  they  were  a  weighing  machine,  and  not  a  weight  or 
measure ;  and  that  the  defendant  bona  fide  believed  that  he  was  acting  in  pursuance  of 
the  Act  Under  the  direction  of  the  judge,  the  jury  found  for  the  plaintiff.  On  ^peal  on 
a  case  stating  these  facts. 

Held :  that,  under  staL  5  &  6  If.  4.  e.  63.  «.  28.,  weighing  machines  are  not  forfeited 
though  unjust,  although  weights  and  measures  are :  and,  consequently,  that  the  defendant 
was  not  authorized  by  that  Act  to  seise  the  scales. 

Held  also :  that  stat.  5  &  6  If.  4.  e.  63.  m.  39.,  40.  g^ves  only  privileges  in  pleading,  and 
powers  of  tendering  amends  to  defendants  sued  for  things  bon&  fide  done  in  pursuance  of 
the  Act,  but  not  authorized  by  it ;  and  that  it  does  not  make  bona  fides  in  itself  a  defence. 
And,  consequently,  that  the  decision  of  the  judge  of  the  county  court  was  right 


Stephenson. 
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At  the  trial,  it  was  duly  admitted  in  evidence  on  both        IS5S. 
sides,  and  taken   as  proved,  that  the  plaintiff  in  thb       TH^ii][i 
action  was,  at  the  time  of  the  committing  the  alleged 
grievance  by  the  defendant,  carrying  on  the  trade  or 
buaness  of  a  mealman,  in  a  certain  shop  situate  in  the 
parish  of  Eton,  and  within  the  jurisdiction  of  the  said 
county  court;   and  that  the  defendant  then  was,  and 
thence  hitherto  hath  been,  the  inspector  of  weights  and 
measures,  duly  appointed,  under  and  by  virtue  of  stat. 
5  &  6  W.  A.  e.  63.,  as  such  inspector  for  the  hundred  of 
Stoke,  within  which  hundred  the  said  shop  of  the  plaintiff 
and  the  whole  of  the  parish  of  Eton  aforesaid  is  situate^ 
It  was  further  admitted  that,  on  Ist   September  1852, 
the  defendant,  as  such  inspector  as  aforesaid,  and  then 
acting  under  a  general  warrant,  duly  made  and  signed, 
according  to  the  provisions  of  the  said  last  mentioned 
statute,  entered,  at  a  seasonable  time  for  that  purpose, 
the  said  shop  of  the  plaintiff,  wherein  goods  were  then 
exposed  for  sale,  and  examined  the  said  scales  of  the 
plaintiff,  and  then  seized  and  took  therefrom  and  carried 
away  the  same,  against  the  will  of  the  plaintiff;  that  the 
same  were  of  the  value  of  21.  5e. ;  and  that  the  defendant 
had,  before  action  and  still,  refused  to  redeliver  the  same 
to  the  plaintiff     It  was  further  also  admitted  that,  at 
the  time  of  such  seizure  of  the  said  scales,  the  same  were 
a  weighing  machine,  and  were  incorrect  and  unjust ;  and 
that  the  defendant,  throughout  the  whole  transaction, 
acted  bona  fide,  and  seized  and  carried  away  the  said 
scales  under  the  bona  fide  belief  that  he  was  acting  in 
pursuance  and  by  the  authority  of  the  said  last  men- 
tioned statute.     The  said  scales  were  also  produced  in 
court  by  the  defendant. 

Upon  these  admissions,  it  was  contended  at  the  said 
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1853.  ^iaI'  O"  behalf  of  the  plaintiff,  that,  although  weights 
Thomas  ^^^  measures  which  were  light  or  otherwise  unjust  might 
&rEPHKNBON  ^  liable  to  be  seized  and  forfeited,  weighing  machines 
which  were  incorrect  and  unjust  were  not  so  liable ;  and, 
consequently,  that  the  plaintiff  was  entitled  to  a  verdict 
against  the  defendant  for  seizing,  taking  and  carrying 
away  the  said  scales  as  forfeited,  it  being  admitted  on  the 
part  of  the  defendant  that  the  said  scales  were  a  weigh- 
ing machine,  and  not  a  weight  or  measure.  On  the 
other  hand,  it  was  contended,  on  the  part  of  the  defend- 
ant, that,  under  the  circumstances  detailed  above,  he,  as 
such  inspector  as  aforesaid,  was  fully  authorized  and 
empowered,  by  and  under  the  provisions  of  the  said  last 
mentioned  statute,  not  only  to  enter  the  said  shop  of  the 
said  plaintiff,  but  to  seize  and  carry  away  thereirom  the 
said  scales.  It  was  further  contended,  on  the  part  of  the 
defendant,  that,  assuming  that  the  defendant  was  not  in 
point  of  fact  authorized  and  empowered,  by  and  under 
the  provisions  of  the  said  last  mentioned  statute,  to  enter 
the  said  shop  of  the  said  plaintiff  and  to  seize  and  carry 
away  therefrom  the  said  scales,  yet,  nevertheless,  that, 
as  it  was  admitted  that  the  defendant,  as  such  inspector 
as  aforesaid,  had  acted  bona  fide,  and  in  the  bona  fide 
belief  that  he  was  acting  in  pursuance  and  by  the  autho- 
rity of  the  said  last  mentioned  statute,  he  was  under 
section  39  of  the  said  statute  entitled  to  a  verdict  in  his 
favour:  and  to  which  latter  contention  it  was  replied,  on 
the  part  of  the  plaintiff,  that,  although  the  defendant  as 
such  inspector  as  aforesaid  seized,  took  and  carried  away 
the  said  scales  in  the  bon&  fide  belief  that  he  was  acting 
iu  pursuance  and  by  authority  of  the  said  last  mentioned 
statute,  he  was  not  on  that  ground  alone  entitled  to  the 
verdict ;  for,  if  scales,  though  incorrect  and  unjust,  were 
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not  Hable  to  be  seized  and  forfeited^  and  the  defendant  i853. 
had  in  fact  seized^  taken  and  carried  away  the  said  scales,  ToouaT^ 
the  verdict  most  pass  against  him  notwithstanding  such  g„;p,]^g„goK, 
bona  fide  belief.  The  judge  of  the  said  county  court, 
after  these  two  points  had  been  argued  before  him,  and 
acting  under  the  authorities  cited  before  him,  ruled,  as 
to  the  first  point,  that,  although  the  defendant  had 
authority  to  enter  the  said  shop,  yet,  upon  the  true 
construction  of  the  said  last  mentioned  statute,  steelyards 
or  other  weighing  machines,  though  incorrect  and  unjust, 
were  not  liable  to  be  seized  and  forfeited ;  therefore  the 
defendant  had  no  right  or  authority  to  seize,  take  and 
carry  away  the  said  scales,  it  being  admitted  in  evidence, 
and  taken  as  proved,  that  the  said  scales  were,  at  the 
time  of  such  seizure  and  conversion,  a  weighing  machine, 
and  not  a  weight  or  measure.  And,  as  to  the  last  point, 
that  the  defendant  was  not  entitled  to  the  verdict  simply 
because  he  had  acted  bona  fide,  and  in  the  bona  fide 
belief  that  he  was  acting  in  pursuance  and  by  the  autho* 
rity  of  the  said  last  mentioned  statute,  if,  in  fact,  he  had 
seized,  taken  and  carried  away  the  said  scales,  and  they 
were  not  liable  to  be  seized  and  forfeited.  Whereupon 
a  verdict  passed  for  the  plaintiff,  the  damages  being 
agreed  upon  at  the  value  of  the  said  scales,  viz.  2L  5m. 
The  questions  for  the  opinion  of  the  Court  are : 

1.  Whether,  under  the  circumstances  detailed  above, 
the  defendant,  as  such  inspector  as  aforesaid,  was  autho- 
rized and  empowered  by  and  under  the  provisions  of 
Stat.  5  &  6  ff .  4.  c.  63.,  not  only  to  enter  the  shop  of 
the  said  plaintiflF,  but  also  to  seize  and  carry  therefrom 
the  scales  in  manner  aforesaid. 

2.  Assuming  that  the  defendant  was  not  in  point  of 
fact  so  authorized  and  empowered  by  and  under  the 
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1853.        provisions  of  the  said  last  mentioned  statute,  whether,  as 

rpmj^^g       the  defendant  acted  bona  fide  and  in  the  bona  fide  belief 

Strphensov    ^^^^  ^®  ^^  acting  in  pursuance  and  by  the  authority  of 

the  said  last  mentioned  statute,  he  was  not  entitled  to  a 

verdict  in  his  favour,  although  he  in  fact  seized,  took  and 

carried  away  the  said  scales  in  manner  aforesaid,  and  the 

said  scales  were  not  liable  to  be  seized  and  forfeited. 

The  case  was  argued  in  this  term  (22d  April)  (a). 

Bramwell^  for  the  appellant  The  first  question 
depends  on  the  construction  of  stat  5  &  6  fV.A.c.  63. 
#.  28.,  by  which  the  inspector  is  authorized  at  all  season- 
able times  to  enter  any  shop,  and  **  there  to  examine 
all  weights,  measures,  steelyards,  or  other  weighing 
machines;'*  *^  and  if  upon  such  examination  it  shall 
appear  that  the  said  weights  and  measures  are  light  or 
otherwise  unjust,  the  same  shall  be  liable  to  be  seized  and 
forfeited ;  and  the  person  or  persons  in  whose  possession 
the  same  shall  be  found  shall,  on  conviction,  forfeit  a 
sum  not  exceeding  5/. ;  and  any  person  who  shall  have 
in  his  or  her  possession  a  steelyard  or  other  weighing 
machine  which  shall  on  such  examination  be  found 
incorrect  or  otherwise  unjust,  or  who  shall  neglect  or 
refiise  to  produce  for  such  examination,  when  thereto 
required,  all  weights,  measures,  steelyards,  or  other 
weighing  machines  which  shall  be  in  his  or  her  posses- 
sion,  or  shall  otherwise  obstruct  or  hinder  such  exami- 
nation, shall  be  liable  to  a  like  penalty.**  [Lord 
Campbell  C.  J.  Scales  are  neither  weights  nor  mea- 
sures. Wightman  J.  It  is  necessary  for  your  purpose 
to  contend  that  they  are  weights,  and  are  not  weighing 

(a)  Before  Lord  CamfheU  C.  J.,  Wightman  and  Crompfon  Jt. 
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machines.  The  laogaage  of  the  statute  seems  porpoeely  1853. 
framed  to  exempt  the  latter  from  forfeiture.]  Then  the  thomas 
other  point  depends  on  sect  39 :  <'  that  in  all  actions  ^tspheVbon. 
brought  against  any  person  for  anything  done  in  pur- 
suance of  this  Act,  or  in  the  execution  of  the  powers  or 
authorities  thereof^  such  action  shall  be  laid  and  brought 
in  the  county  within  which  the  cause  of  action  shall 
have  arisen ;  and  the  defendant  or  defendants  in  such 
action  may  plead  the  general  issue^  and  give  this  Act 
and  the  special  matter  in  evidence  at  any  trial  to  be  had 
thereupon,  and  that  the  acts  were  done  in  pursuance 
and  by  the  authority  of  thb  Act;  and  if  they  shall 
appear  to  have  been  so  done,  or  that  such  action  shall 
have  been  brought  otherwise  than  as  hereinbefore 
directed,  then  and  in  every  such  case  the  jury  shall  find 
for  the  defendant  or  defendants."  The  defendant  acted 
in  the  bona  fide  and  reasonable  belief  that  he  was  autho- 
rized by  the  Act:  the  protection  given  by  such  an 
enactment  would  be  nugatory,  if  confined  to  cases  in 
which  the  defendant  was  justified  without  it;  Jon^  v. 
Gooday  (a).  [Lord  Campbell  C.  J.  That  may  do  for 
the  seizure;  but  the  defendant  detains  the  scales.  If 
no  action  lies  for  the  detention,  which  was  wrongful, 
how  is  the  plaintifl^  to  get  them  back  ?]  Probably 
replevin  lies ;  but  the  defendant  is  protected  by  the  Act 
from  any  action  against  him  for  detaining  them,  so  long 
as  that  detention  is  under  the  bona  fide  and  reasonable 
belief  that  he  is  acting  in  pursuance  of  his  authority. 
As  soon  as  it  is  explained  to  hiqi  by  a  competent  autho- 
rity that  he  was  wrong,  he  must  give  up  the  scales,  or  be 
liable  to  an  action  for  any  future  detention,  which  will 

(a)  9  AC  4-  W.  736. 
VOL.   IL  I  B.   &  B. 
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1853.       then  be  no  longer  under  a  reasonable  belief  that  he  was 
Thomas       right, 

V. 

Stephen  BON. 

GriffitSf  contr&9  was  directed  to  confine  himself  to 
the  second  point  Sect  39  requires  that  actions  such  as 
this  shall  be  brought  in  the  county  where  the  cause  of 
action  arose ;  and  it  also  allows  the  defendant  to  give  in 
evidence,  under  the  general  issue,  anj  defence  which  he 
has;  but  it  does  not  make  anything  a  defence  which 
would  not,  supposing  there  were  no  enactment  altering 
the  usual  course  of  pleading,  be  matter  for  a  special  plea. 
Acts  often  entitle  persons  sued  for  <^  anything  done  in 
pursuance  of  the  Act"  to  notice  before  action  in  order 
to  enable  them  to  tender  amends,  or  impose  conditions 
on  the  plaintifis,  such  as  that  they  shall  lay  the  venue 
in  the  county.  There  are  many  cases  which  decide 
that  the  defendant  is  entitled  to  insist  on  the  fulfilment 
of  all  such  conditions,  whenever  be  has  acted  in  the 
bona  fide  belief  that  he  was  acting  in  obedience  to  the 
Act  The  principle  of  those  decisions  is,  that  to  confine 
the  defence,  arising  from  the  non-compliance  on  the 
part  of  the  plaintifi^  with  those  conditions,  to  cases  in 
which  the  defendant  had  already  proved  a  substantial 
defence,  by  shewing  that  he  literally  had  acted  in  pur- 
suance of  the  Act,  would  render  the  conditions  nugatory. 
But  there  is  no  case  in  which  it  has  been  held  that 
a  plaintifiT,  who  has  complied  with  all  the  conditions 
imposed  upon  him,  must  nevertheless  fail  if  the  defendr 
ant  acted  bon&  fide,  though  wrongfiiUy.  In  Jwui  ▼• 
Gooday{a)ihe  question  was,  whether  the  defendant  was 
entitled  to  the  protection  of  a  statute  authorizing  de- 

(a)  9  M.^W.  736. 
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fendants  sued  for  ^'anything  done  in  pursuance  of  this  1853. 
Act"  to  tender  amends.  In  Stamp  v.  Sweetland  {a)  the  Thomas 
present  point  was  argued  ;  but  the  Court  gave  no  arKPHKNsoN. 
decision  on  it:  the  authorities  are  collected  in  the 
report  (b).  No  doubt  the  Legislature  might  enact  that 
bona  fides  should  be  a  substantive  defence;  but  they 
shew  no  such  intention  here.  Sect  39  allows  the  de- 
fendant to  give  any  actual  compliance  with  the  Act  in 
evidence  under  the  general  issue.  Sect  40  enacts  **  that 
no  plaintiff  shall  recover  in  any  action  for  any  irregu- 
larity, trespass,  or  other  wrongful  proceeding  made  or 
committed  in  the  execution  of  this  Act,**  if  sufficient 
amends  be  tendered  before  action,  or  paid  into  court. 
This  would  be  superiSuous  if  sect  39  had  already  made 
it  a  substantive  defence  that  the  wrong  was  done  in 
execution  of  the  Act;  unless  indeed  it  was  meant  by 
sect  40  to  protect  those  who  mal&  fide,  under  colour  of 
the  Act,  did  a  wrong,  knowing  it  to  be  one.  It  would 
be  strange  if  such  persons  were  protected. 

BramweU^  in  reply.  Sect  40  may  be  put  in  as  a 
cumulative  protection.  A  prudent  man,  threatened 
with  a  vexatious  action,  will  tender  a  small  sum  and  be 
safe.  The  words  in  sect  39  are  "  in  pursuance  of  this 
Act;"  and  it  cannot  be  denied  that,  as  far  as  the  venue 
is  concerned,  those  words  mean  something  else  than 
strictly  justified  by  the  Act.  In  sect.  40  the  words  are 
**  in  execution  of  this  Act,"  which  is  a  change  of  language 
indicating  some  intention  to  change  the  meaning. 

Cur,  ado.  vuU. 

(a)  8  Q.  B,  13. 

(6)  8  g.  B.  18,  note  (A).    See  also  Mdhr  ▼.  LtaOur,  \  E.^  B.  619. 
I  2 
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1853.  I«ord  Cabipbell  C.  J.,  now  delivered  the  judgment 

"th^TT'  «>^^*^e  Court. 

Stephknson  ^  *  former  day  we  intimated  a  clear  opinion  that 
the  defendant  was  not  justified  by  stat.  5  &  6  7F.  4. 
c.  63.  s.  28.  in  taking  away  the  plaintiff's  scales  as  for- 
feited, although  they  were  urijuity  and  he  incurred  a 
penalty  by  keeping  them :  but  we  took  time  to  consider 
whether  the  finding,  that  the  defendant  acted  bona  fide 
and  in  the  bon&  fide  belief  that  he  was  acting  in  pur- 
suance and  by  the  authority  of  that  statute,  entitled  him 
to  a  verdict.  It  is  impossible  to  lay  down  any  general 
rule  applicable  to  all  the  various  statutes  passed  for 
the  protection  of  public  functionaries,  who  have  made  a 
mistake  in  the  exercise  of  a  statutable  authority,  honestly 
believing  that  they  were  justified  by  it  Parliament,  in 
its  omnipotence,  might  exempt  them  from  all  liability ; 
although  it  seems  more  reasonable,  and  more  in  con- 
formiQr  with  the  policy  hitherto  pursued  by  the  Legis- 
lature, only  to  fi-ee  them  fi*om  technical  difficulties  in 
<:onducting  their  defence,  and  to  exempt  them  firom  the 
heavy  costs  which  must  follow  a  verdict  against  them,  if 
they  are  willing  to  offer  compensation  for  the  wrong 
which  they  have  unintentionally  committed.  The  second 
question  in  this  case  depends  entirely  on  the  construction 
to  be  put  upon  sects.  39  and  40  of  stat  5  &  6  TT.  4. 
c.  63.  Looking  only  to  the  former  of  these  two  sections, 
there  would  be  some  ground  for  contending  that,  if  the 
grievances  complained  of  appear  to  have  been  done  in 
pursuance  of  the  ^ct,  there  shall  be  a  verdict  for  the 
defendant,  although  not  done  under  the  authority  of  the 
Act,  and  although  there  has  been  no  tender  of  amends 
and  no  payment  of  money  into  Court ;  but  the  following 


▼. 
Stephsnson. 
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section  we  think  shews  satisfactorily  that  the  Act  only  1953, 
meant  to  apply  to  procedure^  without  giving  an  absolute  rli^illi 
indemnity;  for  it  goes  on  to  enact  that  no  plaintiff  shall 
recover  in  any  action  for  any  irregularity  or  other 
wrongful  proceeding  in  the  execution  of  the  Act,  if 
tender  of  sufficient  amends  shall  have  been  made  before 
action  brought^  and  that,  if  there  has  been  no  such 
tender  of  amends,  the  defendant  may  pay  money  into 
Court  Thus  he  is  to  be  entitled  to  a  verdict  only  on 
condition  that  he  has  tendered  sufficient  amends,  or  that 
he  has  paid  into  Court  a  sum  which  the  jury  may  think 
an  adequate  compensation  for  the  wrong  suffered. 
Although  there  is  some  change  of  phraseology  in  this 
section,  and  the  expression  occurs  '*  in  the  execution  of 
this  Act  **  instead  of  ''  in  pursuance  of  this  Act,**  it 
seems  clearly  to  extend  to  irregularities  where  the  party 
bon&  fide  believed  that  in  what  he  did  he  was  justified 
by  the  Act.  That  being  so,  it  is  impossible  to  conceive 
that  the  Legislature  intended,  where  such  irregularities 
have  occurred,  to  entitle  the  defendant  to  a  verdict  on 
simply  proving  that  what  he  did  without  the  authority  of 
the  Act  he  did  th  pursuance  of  it,  i.  e.  in  the  belief  that 
under  the  statute  he  was  justified  in  doing  it 

We  are  therefore  of  opinion  that  the  county  court 
judge  was  right  in  his  decision  of  both  questions,  and 
that  the  appeal  must  be  dbmissed  with  costsk 

Appeal  dismissed. 
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May  5th. 


IN  THE  EXCHEQUER  CHAMBER. 

BoDDiNGTON  against  Castelli. 

This  case  is  reported  m  \  E.  %  B.  879. 


Thuradaf, 
May  5th. 


Fisher  against  Bridges. 

■QECLARATION,  for  that  defendant,  by  his  deed, 
bearing  date  27th  October,  1849,  covenanted  with 
plaintiff,  for  himself,  his  heirs,  executors  and  administra- 
tors, that  he,  defendant,  his  heirs,  executors,  administra- 
tors and  assigns  should  and  would  well  and  truly  pay, 
or  cause  to  be  paid,  to  plaintiff,  his  executors,  adminis- 
*TdF*"<?*^^  tratora   and    assigns,  the   sum   of   630/,  with   interest 
that  plaintiff     thereon,  after  the  rate  of  5L  per  cent  per  annum,  on 

should  sell  to  '  ,       . 

defendant,  and   27th   April  1850,  without  making  any  deduction   or 

defendant 

purchase  of       abatement  on  any  account  whatever ;  and  also  that,  in 

plaintiff,  and 
accept  from 
him  a  con- 
veyance of, 
land  for  a 
term,  in  con- 
sideration of  a 
sum  of  money 


To  an  action 
upon  a  covenant 
by  defendant 
to  pay  money, 
defendant 
pleaded  that, 
before  the 
making  of  the 
deed,  it  was 
unlawfully 
agreed,  be- 


case  the  said  sum  of  630/.  should  not  be  then  paid, 
defendant,  his  executors,  administrators  or  assigns, 
should  and  would  thenceforth   pay  unto   plaintiff,  his 


to  be  paid  by  defendant  to  plaintiff,  "  to  the  intent,  and  in  order,  and  for  the  purpose,  as  t 
plaintiff  at  the  time  of  the  makhig  the  said  agreement  well  knew,**  that  tne  land  shot 
be  sold  by  lottery,  contrary  to  the  statute.     That  afterwards,  **  in  pursuance  of  the  « 


I  the 
,  should 
said 
illegal  a§^ment,"  the  lands  were  assigned  for  the  term ;  and  defendant  made  the  deed 
to  secure  payment  of  a  part  of  the  purchase  money  to  be  paid  by  defendant  to  plaintiff, 
which  remained  unpaid. 

Held  a  bad  pica,  on  motion  for  judgment  non  obstante  veredicto ;  for  that  it  did  not 
connect  the  deed  of  covenant  with  the  effectuating  the  illegal  purpose. 
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executors^  admiDistrators  and  assigns,  interest  for  the        ]MS. 
same,  after  the  rate  aforesaid,  by  even  and  equal  half       FisBEti 
yearly  payments,  until  the  same  should  be  paid :  Yet      bbidgks. 
defendant  did  not  pay  to  plaintiff  on  27th  Aprilj  1850, 
the  principal  sum  of  630J1,  or  any  part  thereof:   and 
the  same  is  still  unpaid  &c. 

Plea  1 :  <^  That,  before  the  making  of  the  said  deed  in  the 
declaration  mentioned,  it  was  unlawfully  agreed,  by  and 
between  the  plaintiff  and  the  defendant,  that  the  plaintiff 
should  sell,  assign  and  transfer  to  the  defendant,  and  that 
the  defendant  should  purchase  of  the  plaintiff^  and  accept 
from  him  a  conveyance  of,  certain  lands  and  houses, 
for  the  residue  of  a  term  of  years,  subject  to  a  certain 
mortgage  thereon,  and  to  the  payment  of  a  certain  sum  of 
money,  at  and  for  and  in  consideration  of  a  certain  sum 
of  money  to  be  therefore  paid  by  the  defendant  to  the 
plaintiff,  to  the  intent,  and  in  order,  and  for  the  purpose, 
as  the  plaintiff  at  the  time  of  the  making  the  said  agree- 
ment well  knew,  that  the  said  lands  and  houses  should  be 
exposed  to  sale,  and  sold  by  way  of  lottery,  or  by  lots, 
tickets,  numbers  or  figures,  or  by  a  method  or  device 
depending  upon  or  to  be  determined  by  lot  or  drawing, 
contrary  to  the  form  of  the  statutes  in  such  case  made 
and  provided  :  And  the  defendant  further  says  that 
afterwards,  in  pursuance  of  the  said  illegal  agreement, 
the  said  lands  and  houses  were  sold,  transferred  and 
assigned  for  the  residue  of  the  said  term  of  years,  subject 
as  aforesaid :  and,  a  part  of  the  said  purchase  or  con- 
sideration money  to  be  paid  by  the  defendant  to  .the 
plaintiff  for  the  same  being  unpaid,  the  defendant,  to 
secure  the  payment  thereof  to  the  plaintiff,  made  the  said 
deed  and  covenant  in  the  declaration  mentioned ;  the 
said  630/.  being  parcel  of  that  money/' 
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1853.  There  was  also  a  second  plea. 

p,g„gn  The  replication  took  issue  upon  both  pleas. 

BuLeb.  ^^  *^  ^™^  before  Lord  Campbell  C.  J.,  at  the  Mid- 

dlesex  sittings  after  last  Hilary  term,  a  verdict  was  found 
for  the  defendant  on  the  issue  upon  the  first  plea,  and 
for  the  plaintiff  on  the  issue  upon  the  second. 

In  this  Term,  Chambers  obtained  a  rule  Nbi  to  enter 
judgment  for  the  plaintiff  non  obstante  veredicto  on  the 
first  plea. 

Hugh  Hm  and  Ball  now  shewed  cause.  The  rule  is 
obtuned  on  the  ground  that  the  first  plea  shews  no 
illegality,  the  contract,  as  there  described,  not  having 
for  its  object  the  effecting  an  illegal  or  immoral  transac- 
tion. WettenhaU  v.  Wood  (a)  and  Simpson  v.  Bloss  (&) 
were  cited  upon  moving.  In  WettenhaU  v.  Wood  (a)  it 
was  held  by  Lord  Kenyon^  at  Nbi  prius,  that  money 
lent  for  the  purpose  of  enabling  the  borrower  to  gamble 
might  be  recovered  as  a  simple  contract  debt,  because 
Stat.  9  Ann.  c.  14.  s.  1.  only  avoids  notes  and  other 
securities  for  repaying  money  so  lent  The  objection 
here  does  not  arise  upon  that  statute.  In  Simpson  v. 
Bloss  (b)  it  was  laid  down  that,  where  a  cause  of  action 
18  impeached  as  tainted  with  illegality,  the  action  is 
maintainable  or  not  according  as  the  claim  can  or  can* 
not  be  made  out  without  calling  in  aid  the  transaction 
which  is  illegal  Certainly  that  test  would  not  defeat 
the  plaintiff  here,  inasmuch  as  in  the  action  of  covenant 
it  is  not  necessary  to  shew  the  consideration  at  all.  But 
this  shews  that  the  test  is  inapplicable  to  a  case  where  it 
is  the  peculiar  form  of  action  which  makes  such  proof 

(a)  1  Esp,  N.  P.  a  18.  (6)  7  Taunt.  246. 
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unnecessary.  The  general  rule  is  that,  where  a  conside-  1853. 
ration  is  illegal  so  that  an  action  for  simple  contract  fmukb 
could  not  be  maintained  upon  it,  there,  if  the  contract  bridges. 
be  upon  a  specialty,  the  illegality  of  the  consideration 
may  be  pleaded  and  shewn;  CoUina  v.  Blantem  (a). 
[Cramptan  3.  I  understood  the  ground  of  the  motion 
to  be  that  it  appeared  that  the  illegal  object  had  been 
effected  before  the  contract  was  made,  only  that  the 
money  was  not  paid :  and  that  it  did  not  appear  that 
the  contract  to  pay  the  money  operated  in  effecting  the 
object,  but  the  contrary  appeared.]  The  authorities 
shew  that,  where  a  transaction  is  prohibited  by  positive 
law,  whether  malum  in  se  or  not,  no  action  will  lie, 
either  for  the  price  of  that  which  has  been  purchased 
for  the  purposes  of  effecting  the  transaction,  or  upon 
any  security  given  for  the  price.  In  De  BegnU  v.  Armit" 
siead  (ft)  the  plaintiff  had  joined  with  defendant  in 
conducting  an  unlicensed  theatre,  and  had  advanced 
money  for  carrying  on  the  performances,  and  was,  on 
the  settling  of  accounts,  entitled  to  a  balance ;  and  it 
was  held  that  the  facts  constituted  a  defence  to  an 
action  on  the  money  counts  in  respect  of  this  balance. 
There  Tindal  C.  J.  cited  the  words  of  HoU  C.  J.  in 
Barilett  v.  Vinor  (c):  *<  Every  contract  made  for  or 
about  any  matter  or  thing  which  is  prohibited  or  made 
unlawful  by  any  statute,  is  a  void  contract,  though  the 
statute  itself  doth  not  mention  that  it  shall  be  so,  but 
only  inflicts  a  penalty  on  the  offender,  because  a  penalty 
implies  a  prohibition,  though  there  are  no  prohibitory 
words  in  the  statute."    Langton  v.  Hughes  (d).  The  Gas 

(a)  2  WiU.  341,  347.    See  notes  Xo  S,  C  ,\  Smitk*$  Lea.  Co.  168. 

(b)  10  Bimff.  107.     See  Pidgton  y.  Burilem,  3  Exek,  465. 

(e)  Carth.  251.  (e/)  \  M.  8r  S,  593. 
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1853.        Light  and   Coke    Company  v.    Turner  (a).   Cannon  v. 

FjgHEB       Bryce  {b\  M^KinneU  v.  Robinson  (c),  MacGregar  v. 

BaiDOEB.  Lf^^  (d\  are  instances  of  application  of  the  same  rule. 
In  some  early  cases  a  distinction  has  been  suggested 
between  acts  which  are  mala  in  se,  and  those  which  are 
merely  prohibited  by  express  law.  But  the  authorities 
cited  shew  that  the  rule  applies  to  cases  of  statutory  prohi- 
bition. Here  stat  12  G.2.  c.  28.  s.  1.  prohibits  the  trans- 
action which  is  shewn  in  the  plea.  In  the  earlier  statute, 
10  &  11  fT.  3.  c.  17.  «.  1.,  lotteries  are  declared  to  be 
*^  common  and  public  nuisances/'  and  grants,  patents 
and  licences  for  such  or  any  other  lotteries  to  be  *'  void 
and  agunst  law."  [Lord  Campbell  C.  J.  You  have  to 
shew  that,  supposing  no  action  would  lie  to  recover  money 
advanced  for  the  illegal  purpose,  it  follows  that  no  action 
can  be  maintained  on  a  covenant  to  pay  the  money,  exe- 
cuted after  the  purpose  is  effected.]  The  security  given 
for  the  repayment  of  such  money  is  void;  Paxton  v. 
Popham  (c),  where  Ligktfoot  v.  Tenant  (g)  was  cited,  in 
which  case  the  Court  of  Common  Pleas  upheld  pleas 
much  resembling  that  now  in  question.  [I^ord  Campbell 
C.  J.  A  bond  given  in  consideration  of  the  obligor 
having  seduced  the  obligee,  and  of  past  concubinage, 
may  be  enforced.]  Of  course  there  is  nothing  illegal 
in  a  bond  given  to  secure  the  amount  of  damages  which 
have  been  caused  by  the  acts  of  the  obligor.  Here  there 
is  an  illegal  purpose  at  first,  which  taints  all  that  can 
be  considered  part  of  the  same  transaction.  [Lord 
Campbell  C.  J.  The  plea  is  consistent  with  the  sup- 
position that   the  lottery  had  been  abandoned.]    The 

(a)  6  New  Ca.  666.  (b)  '3  B.  ^  Aid.  179. 

(c)  3  yt,^  W.  434.  (d)  I  C.  §•  P.  200. 

(€)  9  East,  40H.  (p)   \  B.  ^  P.  561. 
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parties  have  done  all  they  could  to  carry  it  out,  so  far  as  1853. 
concerns  the  purchase  of  the  land  for  which  it  is  now  fwhmi 
sought  to  recover  the  price.  Bmdoes. 

M.  Chambers  and  H.  Hawkins^  contrL  The  plea  in  no 
way  shews  this  covenant  to  have  been  instrumental  in 
carrying  out  the  illegal  purpose.  In  Williams  v.  Paul  (a)  a 
party  contracted  for  the  purchase  of  a  heifer  on  a  Sunday: 
but,  having  kept  her  afterwards,  he  was  held  liable  for 
the  value  on  a  quantum  meruit  Suppose,  in  that  case, 
the  defendant  had,  on  the  Monday^  given  a  promissory 
note  for  the  price :  could  not  that  have  been  enforced  ? 
[Erie  J.  There  seems  to  be  some  distinction  between 
contracts  which  are  illegal,  and  those  as  to  which  the 
law  only  says  that  they  shall  not  be  enforced :  the  latter 
class  can  hardly  taint  all  the  subsequent  steps.]  In 
Petrie  v.  Hannay{b)  two  parties  jointly  employed  a 
broker  in  an  illegal  stock-jobbing  transaction:  one  of 
them,  with  the  privity  of  the  other,  paid  the  broker 
money  for  the  differences;  and  it  was  held  that  the 
party  paying  might  recover  from  the  other.  Wherever 
a  prima  facie  case  can  be  made  without  calling  in  aid  the 
illegal  agreement,  the  action  will  lie.  But  here  the  plea 
does  not  shew  that  the  purchaser  was  bound  to  apply  the 
land  to  the  illegal  purpose,  or  that  in  fact  the  land  was 
illegally  sold :  and  then  the  covenant  is  entirely  subse- 
quent to  the  conveyance.  Suppose  a  tenant  takes  a 
lease,  intending,  with  the  lessor*s  knowledge,  to  apply 
the  land  to  an  illegal  purpose,  but  the  lease  not  con- 
taining anything  to  make  it  void  in  the  event  of  the  land 
not  being  so  applied,  and  the  term  elapses  without  the 

(a)  6  Bing,  663.  (6)  3  T.  R.  418. 


V. 

Bridges. 
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1853.  purpose  being  efiected:  is  the  tenant  not  liable  for  the 
pjgg^  rent?  Or  suppose  an  original  illegal  intention  abandoned 
at  the  time  of  the  actual  lease.  That  would  be  very  much 
the  present  case.  In  Jaiuez  v.  fFiaite{a)  it  was  held 
that,  although  a  husband  cannot  sell  his  consent  to 
separate  from  his  wife,  jet,  if  he  agree  with  a  third  persoh 
to  execute  a  deed  of  separation  in  consideration  of  money 
being  paid  to  him,  he  may,  upon  executing  the  deed, 
maintain  an  action  for  the  money. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  there 
must  be  judgment  non  obstante  veredicto.  The  plea 
discloses  nothing  to  shew  that  the  deed  on  which  the 
action  is  brought  is  illegal  It  sets  out  an  agreement 
between  the  parties,  illegal  under  stats.  10  &  11  ^.  3. 
c.  17.  and  12  G.  2.  c.  28.  But  it  does  not  shew  that 
the  deed  was  given  under  this  agreement:  indeed  it 
excludes  the  presumption  of  the  fact  having  been  so.  It 
states  that,  in  pursuance  of  the  agreement,  the  lands 
were  sold  for  the  residue  of  the  term :  that  takes  place 
after  the  agreement.  But  the  deed  is  made  afler  this 
transfer:  it  is  to  secure  the  payment  of  the  price,  which 
had  in  part  remained  unpaid.  Paxton  v.  Popham{b) 
and  Ligktfoat  v.  Tenant  (c)  may  be  supported  on  the 
supposition  that  the  securities  given  in  those  cases  were 
given  under,  or  in  contemplation  or  furtherance  of,  the 
original  illegal  agreement.  But  here  any  such  supposi- 
tion is  excluded.  We  must  here  suppose  that,  after  the 
transfer,  there  was  a  new  agreement:  and,  though  the 

(a)  9  CIL  ^  Fhi.  101,  aifinning  the  judgment  of  Esch.  Ch.  in  Jcm$  y. 
WaUe^  5  New  Ca,  341,  which  affirmed  that  of  C.  P.  in  WaiU  v.  Johu, 
1  New  Co,  656. 

(6)  9  East,  408.  (c)  1  /7.  A-  P.  551. 
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party  giving  the  secority  had  become  indebted  in  conse-  1863. 
qaence  of  the  completion  of  an  illegal  agreement,  I  see  no  Fishevl 
illegality  in  sach  new  agreement.  There  is  no  attempt  bridges. 
to  cover  an  illegal  lottery;  for  anytning  that  appears  the 
ill^al  lottery  may  have  been  abandoned,  and  the  party 
who  purchased  the  land  may  have  been  using  it  for  a 
l^al  purpose,  and  may  have  thought  himself  bound,  as  a 
point  of  conscience,  to  pay  for  it  I  cannot  see  that  this 
involves  any  infraction  of  the  statute  law,  or  of  morality. 
When  we  see  money  given  in  consideration  of  an  act 
which  is  and  always  must  be  illegal,  as  for  instance  a 
murder,  there  a  contract  to  pay  the  money  would  be 
illegal  But  here  it  was  not  immoral  to  pay  for  the  land, 
but  the  contrary ;  quite  as  much  so  as,  after  the  seduc- 
tion of  a  female,  it  is  a  moral  act  for  the  seducer  to 
execute  a  bond  to  compensate  her :  that  originates,  no 
doubt,  in  an  act  which  is  a  violation  of  morality ;  but  the 
bond  is  not  illegaL  How  then  is  the  execution  of  the 
deed  in  this  case  shewn  to  be  contraiy  to  the  statute 
law  or  to  morality?  Consistently  with  what  appears  on 
this  record,  the  deed  may  have  been  given  most  con- 
scientiously in  consideration  of  a  benefit  received.  The 
supposition  upon  which  Paxton  v.  Popham  (a)  and 
Ugktfoot  V.  Tenant  {b)  may  be  supported  must  be  ex- 
cluded: and  the  delivery  of  the  deed  here  appears  to 
be,  not  only  not  illegal,  but  laudable.  There  must 
therefore  be  judgment  non  obstante  veredicto. 

WiQHTBiAN  J.  I  am  entirely  of  the  same  opinion.  If 
the  deed  had  been  executed  in  order  to  carry  into  effect 
an  illegal  object,  or  in  pursuance  of  an  illegal  contract, 

(«)  9  £«#,  408.  (6)  \  B.^  P,  551. 
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1853.  ^^  action  could  have  been  maintained  upon  it.  But  the 
p^^^gj^  plea  shews^that  it  was  executed,  neither  for  the  purpose 
of  carrying  such  an  object  into  effect,  nor  in  pursuance 
of  such  an  object.  That  is  the  great  ground  of  distinc- 
tion between  this  case  and  the  cases  of  PcLxton  v. 
Popham  (a)  and  Lightfoot  v.  Tenant  (A).  From  the 
reports  of  those  cases  it  would  appear  that  the  contracts 
there  were  made,  either  for  the  purpose  of  effecting  an 
illegal  object,  or  in  pursuance  of  it  That  supposition  is 
here  excluded.  From  the  terms  of  the  plea  it/ippears 
that  some  part  of  the  money  had  been  paid,  and  that 
the  defendant  gave  the  deed  as  a  security  for  the  rest : 
that  is  not  shewn  to  be  more  than  a  mere  voluntary  act 
on  his  part,  and  one  not  necessary  ibr  carrying  the  illegal 
purpose  into  efiect.  As  far  as  he  was  concerned,  all  that 
was  illegal  was  past  and  done:  but,  having  got  the  land, 
he  voluntarily  executes  a  deed  to  secure  the  payment 
That  is  not  an  act  within  the  principle  upon  which  acts 
are  set  aside  as  illegal. 

Erle  J.  I  also  think  that  there  should  be  judgment 
non  obstante  veredicto.  An  action  upon  a  covenant  is 
maintainable  though  there  be  no  consideration :  but,  if 
there  be  illegality  in  the  transaction,  that  may  be  shewn 
as  a  defence.  The  plea  here  sets  up  an  illegal  contract, 
and  goes  on  to  shew  that,  after  the  money  was  due,  this 
covenant  to  secure  the  payment  of  it  was  executed.  I 
draw  a  distinction  between  cases  where  the  object  of 
the  contract  is  to  carry  out  an  illegal  purpose  as  yet 
unexecuted,  and  cases  where  the  illegal  purpose  has 
come  to  an  end,  and  the  party  only  says  I  owe  you 
something  for  having  broken  my  illegal  promise  to  you, 

(a)  9  Baa,  408.  (6)  1  J9.  ^  P.  551. 
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and  I  give  you  this  security  to  indemnify  you.     I  go  1853. 

the  length  of  saying  that  whatever  is  entirely  posterior  FisHBa 

to  the  illegal  act  may  be  supportedf^as  not  being  tainted  Bridges. 
with  the  illegality. 

• 
Cbompton  J.  I  am  of  the  same  opinion.  A  deed 
can  be  avoided  for  illegality  only  by  shewing  that  it  is 
connected  with  an  illegal  transaction,  as  being  itself  part 
of  the  plan  for  effecting  it :  where  the  plan,  for  instance, 
is  to  give  a  bond ;  or  where  a  bond  is  conditioned  for 
acting  in  conformity  with  the  plan.  That  would  be 
tainted  with  the  illegality,  and  would  be  void.  But  here 
I  see  nothing  illegal.  Where  a  party  acquires  land  by  an 
illegal  transaction,  and  repents,  there  is  nothing  illegal 
in  paying  for  the  land,  or  in  giving  security  for  pay- 
ment It  really  comes  to  the  old  case  of  a  bond  given 
in  consideration  of  past  cohabitation.  Beaumont  v. 
Reeve  (a)  was  an  action  upon  a  simple  contract,  where 
the  seducer  promised  to  pay  the  female  seduced  money 
as  a  compensation  for  the  injury :  there  the  action  failed, 
not  because  the  consideration  was  illegal,  but  for  want 
of  any  legal  consideration.  There  was  nothing  to  sup- 
port it*  Rut  it  has  been  held,  over  and  over  again,  that 
a  bond  given  under  such  circumstances  is  good.  Why? 
Because  there  is  nothing  immoral  in  making  such  a 
payment,  and  therefore  there  is  nothing  to  taint  the 
instrument ;  though,  if  the  contract  required  the  aid  of 
what  had  passed,  there  would  be  nothing  to  support  the 
contract.  This  principle  may  account  for  the  decisions 
on  bills  of  exchange.  In  the  two  cases  most  relied  upon, 
the  contract  may  have  been  entered  into  in  contempla^ 

(a)  8  Q.  B.  483. 


128 


1863. 


FiSHBB 
V. 

Beidobs. 


EASTER  TERM. 

tion  of  the  illegal  act.  Bnt  I  cannot  6nd  that  it  has 
ever  been  put  that  a  contract  made  after  the  illegality  is 
over,  and  forming.  n%part  of  the  original  transaction,  is 
void.  No  doubt  in  the  present  case  the  plea  would 
have  been  that  the  deed  was  .executed  to  carry  out  the 
illegal  purpose,  had  the  &cts  been  such  as  to  support 
such  a  plea. 

Rule  absolute  (a). 


(a)  BalU  on  Mag  6th,  obuincd  a  nilo  ctlling  on  the  plaintiff  to  shew  canse 
**  why  the  defendant  shoald  not  be  at  liberty  to  soggeet  upon  the  record, 
under  the  Common  Law  Prooednro  Act,  1852,  lect.  143,  the  material  ftct 
omitted  in  the  1st  plea :  namely,  that**  &Cn  (setting  oat  the  fiuts  proposed 
to  be  suggested).  The  mle  was  obtuned  on  the  affidavit  of  the  defendant's 
attorney  that  *'  he  has  been  informed  and  belicTes,  that  **  &c.  (the  affidavit 
here  set  forth  all  the  averments  proposed  to  be  suggested)  "are  true  in 
substance  and  in  fact** 

Montagw  Chamben  and  J7.  JSTowAtfu,  in  TrinHijf  term  {Jwm  13th), 
shewed  cause ;  and  Hugh  HiU  and  BaU  were  heard  in  support  of  the  rule. 


Lord  Campbell  C.  J.  We  must  act  as  in  Mamlei^  v.  Boyeoi  (ante, 
p.  46),  and  say  that  the  party  who  seeks  to  take  advantage  of  this  enact- 
ment must  lay  before  the  Court  clear  and  satisfactory  proof  that  the  sug- 
gestion is  true.    In  this  case  the  affidavit  is  not  sufficient. 

Erle  and  Cbomfton  Js.  concurred.  (Colkbidob  J.  had  left  the 
Court) 

Rule  discharged. 
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1853. 


DuGDALE  against  The  Queen.  Thundap, 

^  ^  Atag  5th. 

(In  Error.) 

CLARKSON,  in  last  term,  obtained  a  rule  calling  D.,he\nst 
convicted  of  a 

on  the  plaintiff  in  error  to  shew  cause   why  he  misdemeanour 

at  tbe  Sessions, 

should  not  be  again  apprehended  and  recommitted  to  was  sentenced 
the  custody  of  the  keeper  of  the  House  of  Correction,  mentrhe"" 
at  ClerkenweUy  in  and  for  the  county  of  MicUksex,  in  in  the  Com  "^ 
execution  of  the  judgment  in  this  prosecution.  wh^h  affirmed 

From  the    aflBdavit    in    support  of  the    motion   it  *l>ejj»<%ment: 

'^^  and  he  was 

appeared  that  the  plaintiff  in  error  had  been  convicted  recommitted 

*  '         ^  *  to  prison.     He 

of  a  misdemeanour,  at  the  Middlesex  General  Sessions,  then  brought 

.  error  in  the 

and  sentenced   to  two  years    impnsonment  on  each  Exchequer 

count  of  the  indictment,  and,  at  the  end  of  the  two  entered  into  a 

years,  to  enter  into  recognizances  to  be  of  good  beha-  ^^f[io"^to 

viour  for  twelve  calendar  months  further.     A  writ  of  writ^f^error 

error  to  the  Court  of  Queen's  Bench  was  issued:   and,  '"^  mlntif* 

upon  argument,  on  I5th  Jantuify  1853,  the  judgment  Jjio  Court, 

was  reversed  as  to  the  2d,  5th  and  7th  counts,  but  of  the  affirm. 

ance  of  the 

affirmed  as  to  the  1st,  3d,  4th  and  6th  counts  (a) :  and  judgment 

,  .  against  which 

be  was  recommitted  to  prison.  error  is  as. 

signed,**  to 
*'  surrender 
himself  personally  to  be  dealt  with  as  our  Court  of  Eicheauer  Chamber  may  order.**    He 
was  then  discharged  by  a  Judge  at  Chambers.     Afterwaras  the  recognizance  was  filed  in 
this  Court 

Held :  that  the  discharge  was  improper,  the  condition  of  the  recognisance  not  being  in 
confonnitv  with  stat.  8  &  9  Fict  e.  68.  «.  1. :  and  this  Court  m^e  absolute  a  rule  for 
apprehending  and  recommitting  />. 

The  form  of  the  recognisance  did  not  appear  from  the  affidavits.  Held,  neveriholess, 
that  this  Court  would  notice  it,  on  tbe  argument  of  the  rule,  as  it  was  on  the  files  of  the 
Court.     Althongh  it  was  headed  "  In  the  Eichequer  Chamber.** 

(a)  DmpdaU  v.  The  Queen,  \  E.  Sr  B.  435. 
VOL.   II.  K  E.    &   B. 
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1853.  On  7th  Aprily  he  issued  a  writ  of  error  to  the  Court 

"DuGDiiLE  of  Exchequer  Chamber.  On  9th  April  he  was  dis- 
The  Queen,  c^^^^gc^  fro^n  prison* without  notice  to  the  prosecutor, 
on  putting  in  bail  to  prosecute  the  writ  of  error,  but 
without  filing  recognizance  of  bail  at  the  Crown  Office. 
It  was  deposed,  from  information  obtained  at  the  Crown 
Office,  that  a  recognizance  was  there  filed  on  or  about 
13th  Aprils  and  that  no  certificate  of  such  filing  bad 
been  issued  under  the  provisions  of  stats.  8  &  9  Vict, 
c.  68.  8.  2.,  9  &  10  Vict.  c.  24.  s.  4.  And  that  the  last 
writ  of  error  was  issued,  without  a  new  fiat  from  the 
Attorney  General,  on  certificate  of  counsel  that  no  new 
fiat  was  necessary.  Inquiries  were  made,  on  the  part 
of  the  prosecution,  at  the  CkrkenweU  House  of  Correc- 
tion whence  the  plaintiff  in  error  was  discharged,  upon 
what  authority  he  had  been  discharged :  when  informa- 
tion was  given  that  he  had  been  discharged  by  the  order 
of  a  Judge;  but  the  informant  refused  to  say  what 
Judge  had  made  the  order,  or  to  give  other  information. 
The  recognizance  was  not  set  out  in  the  affidavit, 
but  was  in  Court  on  the  file.  It  was  headed  '^  In  the 
Exchequer  Chamber,*'  and  acknowledged  on  9th  Aprils 
16  Vict  J  before  Piatt  B.  at  chambers;  and  was  condi- 
tioned **  that,  if  the  said  William  Dugdale  docs,  at  his 
own  proper  costs  and  charges,  duly  carry  out,  prosecute 
and  cause  to  be  argued  in  Our  Court  of  Exchequer 
Chamber,  before  Our  Justices  and  Barons  of  the  degree 
of  the  coif,  a  certain  writ  of  error  sued  out  by  him,  the 
said  William  Dugdale^  upon  a  certain  indictment  for 
misdemeanour,  at  the  first  sitting  of  Our  Court  of  Ex- 
chequer Chamber  in  next  Easter  Term,  and  abide  the 
judgment  of  the  Court  thereon,  and,  in  case  of  the 
affirmance  of  the  judgment  against  which  error  is  as- 
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signed,  shall  surrender  himself  personally  to  be  dealt        1853. 
with  as  Our  Court  of  Exchequer  Chamber  may  order,      Dugdale 
then  this  recognizance  to  be  void,"  &c.  fj^^  Quben. 

fF.  J.  Metcalfe  now  shewed  cause.  The  rule  was 
obtuned  on  several  objections  to  the  proceedings.  [Lord 
Campbell  C.  J.  Stat  8  &  9  Vict.  c.  68.  s.  1.  requires 
that  the  recognizance  be  conditioned,  in  case  the  judg- 
ment be  affirmed,  '<  forthwith  to  render  the  said  de- 
fendant or  defendants  to  prison,  according  to  the  said 
mdgmeni^  where  imprisonment  shall  have  been  adjudged." 
Here  your  recognizance  is  conditioned  only  **  to  abide 
the  judgment  of  the  Court"  of  Exchequer  Chamber, 
**  and,  in  case  of  the  affirmance  of  the  judgment,"  to  **  sur- 
render himself  personally  to  be  dealt  with  as  Our  Court 
of  Exchequer  (Chamber  may  order."  If  you  cannot  get 
over  that  objection,  it  is  useless  to  discuss  the  others. 
Clarkson,  in  support  of  the  rule,  remarked  that  it  was 
doubtful  whether  the  Court  of  Exchequer  Chamber  had 
power  to  commit  to  prison.]  The  rec(^izance  in  effect 
does  more  than  the  statute  requires.  At  any  rate,  the 
Court  cannot  take  notice  of  the  fault,  if  it  be  one,  in 
the  recognizance,  which  is  not  brought  before  the  Court 
by  affidavit.  [Lord  Campbell  C.  J.  Our  own  officer 
puts  the  recognizance  into  our  hands ;  and  we  look  at 
it.  That  is  consistent  with  the  practice  of  this  and  every 
other  Court.]  This  recognizance  is  headed  **  In  the 
Exchequer  Chamber.''  [Lonl  Campbell  C.  J.  We  find 
it  on  our  file.] 

Clarksony  contrcl,  was  not  callfed  on. 

Lord  (vAMPBELL  (\  J.     I  have   no   doubt   that  the 
K  2 
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1853.        plaintiff  in  error  was  improperly  discharged,  contrary  to 
DuGDALR      both  the  letter  and  the  spirit  of  the  statute. 
The  Queen. 

WiOHTMANy  Erlr  and  Crompton  Js.  concurred. 

Rule  absolute  (a). 


(a)  See  tut  16  &  17  Kid.  e.  32. 


Fnday, 
MayGth, 


James  Keyse  against  Thomas  Powell. 


'pRESPASS.  The  declaration  (of  3d  July  1849) 
con\plained  that  defendant  heretofore,  to  wit  Ist 
December  1847,  and  on  divers  other  &c.,  broke  and 
entered  divers,  to  wit  two,  closes  of  plaintiff,  situate  &c., 
called  &c.,  subverted  the  soil,  dug  mines,  pits,  shafts 
and  holes,  and  out  of  the  mines  &c  raised  and  got  large 
quantities  of  earth,  soil,  minerals  and  coals  of  plaintiff, 
of  and  belonging  to  and  parcel  of  the  said  closes,  and 
took  and  carried  away  and  converted  &c. 
Flea:  I.  Not  Guilty.     Issue  thereon. 


A  dose,  held 
by  copyhold 
tenure,  con- 
tained an  un- 
opened coal 
mino.     B, 
was  tenant, 
from  year  to 
year,  of  the 
close  to  the 
copyholder  in 
fee :  B,  in 
fact  occupied 
the  surface ; 
and  it  did  not 
appear  that  in 
the  demise  to 
B.  there  had 
been  any  ex- 
ception or  re- 
servation of 

the  mine.  While  B.  was  such  tenant,  in  1821,  the  copyholder  in  fee  granted  the  mme,  for 
Taloable  consideration,  to  B.  and  P,  In  1832  B.*»  tenancy  from  year  to  year  ceased. 
Held  that,  before  and  at  the  time  of  the  grant  of  1821,  B.  was  in  possession  of  the  mine 
by  virtue  of  his  tenancy  from  ^ear  to  year,  though  without  the  right  to  work  the  mine :  that 
he  therefore,  by  the  ip^nt,  became  possessed  of  the  mine  for  the  term  without  actual  entry ; 
and  that  his  possession  enured  to  the  benefit  both  of  himself  and  P. ;  and  therefore  B.  and  P, 
were  both  possessed  of  the  mine  from  the  time  of  the  grant,  and  had  not  a  bare  interesse 
termini. 

In  1847,  the  assifrnee  of  B.  and  P.H  term  entered  upon  and  worked  the  mine:  upon 
which  the  copyholder  in  fee  brought  trespass. 

Held :  that  the  assignee  was  entitled  to  a  verdict  upon  an  issue  on  a  plea  that  the  close 
was  not  plaintiff's. 

The  assignee  also  pleaded  the  grant  specially,  and  justified  entering  under  it.  The 
plaintiff  replied  that  the  right  of  entry  had  nut  accrued  within  twenty  years,  under  stat. 
3  &  4  tt^,  4.  e.  27. ;  which  the  defendant  traversed.  Held  that,  upon  this  issue  also,  the 
defendant  was  entitled  to  the  verdict 


XVL  VICTORIA.  133 

2.  That  the  said  closes,  earth,  soil,  miaerals  and  coals  1853. 
were  not,  nor  was  any  &c.,  the  closes  &c.  of  plaintiff,  in  keysb 
manner  &c. :  conclusion  to  the  country.    Issue  thereon.      p<,well. 

3.  That  the  closes  in  which  &c.  now  are,  and  at  the 

several  times  when  &c.  were,  and  from  time  immemorial 

have  been,  within  and  parcel  of  the  manor  of  Ahercame 

in  the  county  of  Monmonthj  and  customary  tenements 

of  the  said  manor,  demised  and  demisable  by  copy  of 

the  court  rolls  of  the  said  manor,  by  the  lord  of  the  said 

manor,  or  by  his  steward  of  the  court  of  the  said  manor 

for  the  time  being,  to  any  person  or  persons  willing  to 

take  the  same,  in  fee  simple  or  otherwise,  at  the  will  of 

the  lord  of  the  manor,  according  to  the  custom  of  the 

manor.    That,  long  before  any  or  either  of  the  said 

times  when  &c.,  to  wit  on  1 9th  February  1820,  the 

then  lords  of -the  said  manor,  to  wit  &c,  at  their  court 

baron,  then  holden  in  and  for  the  manor,  before  the 

then  steward  of  the  court  of  the  manor,  to  wit  &c., 

according  to  the  custom  of  the  manor,  by  copy  of  the 

court  rolls  of  the  manor,  granted  to  one  Ednumd  Lewis 

the  said  closes  in  the  declaration  mentioned,  and  each 

of  them,  to  hold  the  same  to  the  said  Ednumd  LewiSf 

his  heirs  and  assigns  for  ever,  by  copy  of  the  court  rolls 

of  the  manor,  at  the  will  of  the  lords  of  the  manor, 

according  to  the  custom  &c.     By  virtue  of  which  said 

grant  the  said  Edmond  Lewit  afterwards,  and  before  any 

of  the  said  times  when  &c.,  to  wit  on  the  day  and  year 

last  aforesaid,  entered  into  and  upon  the  said  closes  and 

each  of  them,  and  became  and  was  thereof  seised  in  his 

demesne  as  of  fee,  at  the  will  of  the  lords  of  the  manor, 

according  to  the  custom,  &c.     And,  the  said  Edmond 

Lewis  being  so  seised  as  aforesaid  of  the  said  closes  in 

which  &c.,  afterwards,  and  before  any  of  the  said  times 
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1863.  when  Sec,  to  wit  on  3d  March  1821»  by  a  certain 
Kevsk  indenture  then  made  between  the  said  Edmond  Lewis 
Powell.  ^^  ^^^  ^"®  P^^*>  *°^  °"®  Richard  Branthtoaite  and  one 
Tliomas  Prothero  of  the  other  part  (profert),  the  said 
Edmond  Lewis  did  grant,  demise,  lease  and  to  farm  let 
unto  the  said  Richard  Brardhwaite  and  Thomas  Prothero, 
their  executors,  administrators  and  assigns,  all  the  veins 
of  coal  that  then  were,  or  should  or  might  thereafter 
during  the  term  thereby  granted  be  found  out  or  dis- 
covered, in,  upon  or  under  tbc  said  closes  iti  which  &c., 
together  with  full  liberty,  power  and  authority,  at  all 
times  during  the  said  term  thereby  granted,  by  all  the 
usual  and  accustomed  means  whatever,  to  search  for. 
Work,  raise,  get  up,  convey  and  carry  away  all  the  said 
coal ;  also  full  liberty  &c.  (to  carry  other  coal  along  the 
roads  or  levels).  To  have  and  to  hold  the  said  veins  of 
coal,  and  all  and  every  the  powers  and  authorities 
thereby  demised,  unto  the  said  Richard  Branthwaite 
and  Thomas  Prothero,  their  executors,  administrators  or 
assigns,  from  the  day  of  the  date  thereof,  for  and  during 
and  unto  the  full  end  and  term  of  ninety  nine  years 
then  next  ensuing ;  yielding  and  paying  for  the  same, 
onto  the  said  Edmond  Lewis,  his  heirs  and  assigns,  the 
yearly  rent  of  a  peppercorn,  if  the  same  should  be 
lawfully  demanded,  at  or  upon  &c.  And  also  yielding 
and  rendering  unto  the  said  Edmond  Lewis,  his  heirs 
and  assigns,  for  and  during  such  part  of  the  said  term 
as  coal  should  be  got  and  worked  from  the  said  closes, 
one  tram  of  coal  monthly.  By  virtue  of  which  said 
demise  the  said  Richard  Branthwaite  and  TTiomas 
Prothero  afterwards,  to  wit  on  the  said  3d  March  1821, 
entered  into  and  upon  all  and  singular  the  said  premises, 
powers  and  authorities  by  the  said  indenture  granted. 
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with  the  appurtenancesi  and  became  and  were  possessed  1853. 
thereof  and  interested  therein,  for  the  said  term  so  to  Kmu 
them  therein  granted  as  aforesaid.  The  plea  then  pqJbll. 
averred  several  assignments  of  the  term,  and  entry  and 
possession  under  each  assignment,  the  earliest  being  an 
assignment  of  BranthioaUe'a  moiety  on  30th  June  1826 : 
and  finally  the  whole  interest  in  the  term  was  regularly 
traced  to  the  defendant,  who  took  the  same  under  an 
indenture  of  29th  Nooember  1842.  By  virtue  of  which 
last  mentioned  indenture  defendant  afterwards,  and 
during  the  continuance  of  the  said  term  by  the  said 
indenture  granted,  which  is  not  yet  expired,  and  before 
any  or  either  of  the  said  times  when  &c.,  entered  into 
and  upon  the  said  premises,  powers  and  authorities,  and 
became  and  was  possessed  thereof  for  the  said  residue 
of  the  said  term  so  therein  granted  as  aforesaid,  which 
is  not  yet  expured,  and  remained  and  continued  so 
possessed  thereof  until  and  at  and  after  the  said  several 
times  when  &c.  Wherefore  defendant,  at  the  said  several 
times  when  &c.,  in  a  lawful,  proper  and  reasonable 
manner,  in  that  behalf,  did  enter  the  said  closes  in  the 
declaration  mentioned,  in  order  to  search  for,  work, 
raise,  get  up,  convey  and  carry  away  the  coal  &c. 
Which  are  the  said  several  alleged  trespasses  &c.  Re- 
plication: That  defendant  entered  upon  the  said  closes 
in  whieh  &c.,  and  committed  the  said  trespasses  in  the 
declaration  mentioned,  after  the  making  and  passing  of 
a  certain  Act  &c.  (3  &  4  ^.  4.  e.  27.),  and  also  after 
the  31st  day  of  December  1833,  to  wit  on  1st  December 
1847.  That  the  said  supposed  right  to  make  such  entry 
did  not  first  accrue  to  the  said  Richard  BranthwaUe  and 
Thomas  PraOiero^  or  to  any  other  person  through  whom 
the  defendant  claims  the  said  interest  in  the  said  closes 
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1853.  in  which  ftc,  or  to  the  defendant,  within  the  true  intent 
KfVbs  ®"^  meaning  of  the  said  Act,  at  any  time  within  twenty 
Powell  J^*"  next  before  the  making  of  the  said  entry.  By 
reason  whereof,  and  of  the  said  period  of  twenty  years 
next  before  the  making  of  such  entry  having  fully 
expired  before  the  making  of  the  same,  without  such 
right  of  entry  having  first  accrued  as  aforesaid  at  any 
time  during  the  said  last  mentioned  period,  the  right  of 
the  defendant  to  make  such  entry  as  aforesaid  had  been 
extinguished,  acconling  to  the  form  and  effect  of  the  said 
statute,  before  and  at  the  said  several  times  when  &c« 
Verification.  Rejoinder:  That  the  right  to  make  the 
said  entry  did  first  accrue  within  twenty  years  next 
before  the  making  of  the  said  entry :  conclusion  to  the 
country.     Issue  thereon. 

On  the  trial,  before  WilUams  J.,  at  the  Manmautluhire 
Summer  Assizes,  1852,  it  appeared  that  the  allied 
trespass  was  committed  by  the  defendant  working  the 
mine  in  the  third  plea  mentioned.  This  took  place  in 
the  year  1847.  It  was  shewn  that  the  places  were 
copyhold  of  the  manor,  and  that  the  several  convey- 
ances were  effected  as  stated  in  the  third  plea,  and 
according  to  the  dates  there  given :  but  the  jury  found 
that,  down  to  the  act  complained  of,  there  had  been  no 
actual  entry  upon  or  working  of  the  mine.  The  grant 
of  1821  purported  to  be  made  in  consideration  of  6001 
paid  by  the  two  grantees  to  the  grantor.  It  further 
appeared  that,  before  and  at  the  time  of  the  grant  of  the 
term,  BratdhwoUe^  one  of  the  grantees,  was  tenant  from 
year  to  year,  to  the  grantor  Edmond  Lewis,  of  the  land 
under  which  the  mine  lay,  and  was  in  actual  occupation 
of  the  surface.  It  did  not  appear  by  what  conveyance 
this  tenancy  was  created,  nor  whether  there  was  any 
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continued  so  to  occupy  the  surface  until  his  death,  .  Keybe 
which  occurred  in  1831 :  and,  in  1832,  his  executrix  poJbli. 
gave  up  possession  of  the  surfisu^e  to  the  then  copyholder 
in  fee.  The  copyhold  estate  in  fee  was  shewn  to  have 
legally  come  to  John  Bees;  who,  at  a  court  held  on 
19th  FAruary  1839,  surrendered  to  the  use  oi  Barbara 
Keywe,  wife  of  the  plaintiff,  and  daughter  of  Edmond 
Lewis,  to  her  use  and  behoof  for  life,  remainder  to  the 
use  and  behoof  of  the  customary  heirs  of  her  body  by 
the  plaintiff,  and,  in  default  of  such  issue,  to  the  use 
and  behoof  of  the  plaintiff,  his  customary  heirs  and 
assigns :  and  Barbara  Keyse  was  thereupon  admitted  to 
hold  to  the  several  uses  aforesaid.  She  was  living  at 
the  time  of  action  brought 

The  learned  Judge,  upon  this  evidence,  directed  a 
verdict  for  the  plaintiff  on  all  the  issues,  reserving  leave 
to  move  to  enter  a  verdict  for  defendant  on  the  issues 
upon  the  second  and  third  pleas.  In  Michaelmas  Term^ 
1852,  Watson  obtained  a  rule  Nisi  accordingly. 

The  case  was  argued  in  last  Hilary  (a)  and  Easter  (b) 
Terms. 

Whatdy,  Keating  and  J.  Gray  shewed  cause. 

First,  as  to  the  issue  on  stat  3  &  4  fV.  4:.  c.  27.  The 
action  is  brought  upon  a  trespass  committed  in  1847: 
and  the  question  is,  whether  the  entry  of  the  defendant 
then  made  was  barred  by  the  statute.    It  is  so  barred, 

(a)  Jammmy  28th,  1853,  before  Lord  CampbdL  C.  J.,  Coleridge, 
Wigkiman  and  Erie  Js. :  and  Jamuuy  29tb>  1853,  before  Lord  Campbell 
C.  J^  Coleridge  and  Erie  Js. 

(b)  yf/»n7  2l8t  1863.  Before  Lord  CampbeUC,  J.,  CoUridge,  irighimau 
and  Erie  Js. 
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1853.  under  sects.  2,  3,  unless  a  right  of  entry  in  the  mine  first 
Keym  I  accrued  to  the  defendant,  or  some  one  through  whom 
Powell.  ^^  claims,  within  the  twenty  years  preceding  1847.  The 
defendant  insists  on  the  lease  of  1821,  that  is,  on  the 
estate  or  interest  assured  by  an  instrument  *^  other  than  a 
will :"  but,  under  this,  the  right  first  accrued  at  the  time 
when  the  lessee  **  became  entitled  to  such  possession  or 
receipt  by  virtue  of  such  instrument:"  The  right  of 
entry  was  therefore  barred  in  1841,  and  ever  since.  In 
answer  to  this,  the  defendant  will  contend  that  the  lease, 
being  for  valuable  consideration,  had  the  efiect  of  a  bar- 
gain and  sale  for  the  term  of  ninety  nine  years  (not 
requiring  enrolment,  under  stat  27  1I»  8.  c*  16.,  as  con- 
veying no  estate  of  freehold),  and  that  the  Statute  of 
Uses,  27  H.  8.  c.  10.  s.  1.,  vested  the  possession  in  the 
lessee.  But  the  Statute  of  Uses  does  not  extend  to  copy- 
hold lands;  Rawden  v.  Mabter{a)y  Walker  v.  Walker (b\ 
Gilbert  an  Tenures,  p.  182,  1  Scriven  on  Copyholds, 
.p.  86  (c).  The  lease  therefore  operated  only  at  common 
law,  and,  till  actual  entry,  gave  no  possession,  but  only 
an  Interesse  termini ;  Doe  dem.  Rawlmgs  v.  Walker  (d), 
Co.  Litt.  270.a.,  Wheeler  v.  Montefiore  {e).  Further, 
the  defendant  insists  that  Branthwaite,  being  already  in 
possession  of  the  eur&ce  as  tenant  from  year  to  year, 
was  also  in  possession  of  the  mine,  and  therefore  could 
not  actually  enter,  upon  tdcing  the  lease  of  the  mine ; 
so  that  the  possession  would  be  only  ocmtinued  under 
the  lease.  But,  first,  Branthwaite  would,  by  taking  the 
lease,  be  estopped  from  denying  that  the  lessor,  under 


(a)    Cro.  Car,  42.  44.  (6)  I  F«.  S€».  64. 

(c)  4th  edition.  (<f)  5  ^. ^  C.  111.  1 19. 

(e)  2  Q.  B.  133. 


Powell. 
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whom  the  plaintiff  claims,  bad  poWer  to  gttmt  the  mine.  i863. 
Secondly,  the  lease  was  to  him  and  another,  Prathero,  ^  Keyse 
Now  supposing  that,  where  a  tenant  from  year  to  year 
takes  a  lease  of  a  longer  term  to  himself  alone,  the  pos- 
session is,  prima  facie,  to  be  construed  as  continuing 
without  interruption  under  the  lease,  that  pi^umption 
is  negatived  where  the  new  interest  is  not  given  to  the 
same  party,  but  to  him  and  another  jointly.  That  the 
possession  of  the  surface  does  not  necessarily  carry  with 
it  the  possession  of  the  mine  appears  from  Rich  dem.  Lord 
CuQen  v.  Johmon  {a\  where  the  lord  of  the  manor,  in 
actual  possession  of  the  manor,  was  barred  by  a  twenty 
years'  possession  of  the  mine,  in  ejectment  for  the  mine : 
and  the  same  principle  is  shewn  from  Curtis  v.  DanieKJb). 
The  possession  of  the  surface  and  the  mine  may  go 
together:  but  the  two  may  be  separated;  and  then  they 
are  as  distinct  as  several  closes;  Humphries  v.  Broff- 
den  (c).  The  defendant  is  in  the  position  of  a  party 
who,  having  a  term  in  an  upper  chamber,  takes  a  lease 
of  a  lower  one:  he  must  enter  into  the  lower  chamber,  or 
he  will  not  be  possessed  of  it.  The  plaintiff's  possession  of 
the  land,  including  the  mine,  is  derived  from  his  wife :  a 
surrender  was  made  to  her,  and  she  was  admitted  thereon, 
in  1839;  and  the  plaintiff  thereupon,  without  further  con- 
veyance, was  possessed  in  her  right.  But  the  defendant 
is  not  copyholder:  he  has  never  been  admitted  himself, 
nor  has  any  one  through  whom  he  claims  been  admitted : 
even  a  surrender,  without  admittance,  would  not  make 
him  tenant;  Berry  v.  Greene  {d%  Sex  v.  Dame  Jane  St 
John  Mildmay  {e).      Next,  the  defendant  contends  that 

(a)  2  Sir,  1142.  (6)  10  Eatt,  273. 

(c)  12  Q   B.  739.  (rf)  Cro.  Eiiz.  349. 

(c)  5  ^.  f  ^d,  254, 


140  EASTER  TERM. 

1853.  Stat.  S  &4ifF.  4.  c,  27.  is  inapplicable  to  mines;  for  that 
^f^YSE  •  *^®  mine,  as  distinct  fix)m  the  rest  of  the  land,  is  not  a 
PowKLL.  coT>oreal  hereditament  Wilkinson  v.  /Vourf  (a)  is  a  de- 
cision to  the  contrary:  though  a  mere  right  to  take  coal 
in  the  land  of  another  b  incorporeal,  and  may  be  claimed 
by  prescription,  a  mine  lies  in  livery.  [Lord  Camp- 
belt  C.  J.  What  do  you  say  to  the  case  of  an  unopened 
mine  ?]  Livery  may  be  made  symbolically :  but  mines 
are  generally  accessible  in  fact;  Bainbiidge  on  Mines^  97. 
In  McDonnell  v.  APKtnfy  (b)  it  was  held  that,  where 
the  owner  of  land  conveyed  it  in  fee,  with  an  express 
exception  of  mines,  his  right  to  the  mines  was  not 
barred  by  his  not  working  them  for  twenty  years. 
But  here  the  defendant,  and  those  through  whom 
he  claims,  have  never  been  in  possession  of  the  mine 
as  distinct  from  the  surface.  His  right  therefore 
runs  from  the  lease  of  1821,  and  is  extinguished,  the 
statute  destroying  the  right  and  not  simply  barring  the 
remedy. 

Secondly,  as  to  the  issue  on  the  plea  that  the  closes 
are  not  the  plaintiff's.  The  defendant,  on  this  issue, 
must  make  out  his  actual  possession  under  the  lease  at 
the  time  of  the  trespass ;  tor,  prima  facie,  the  plaintiff, 
being  tenant  of  the  land,  is  in  possession  of  the  mine. 
The  question  therefore  upon  this  plea  is  substantially 
involved  in  that  on  the  other. 

Watson  and  Sir  71  PhiUipSy  contriL  First,  the 
defendant  is  entitled  to  the  verdict  on  the  issue  on 
the  second  plea.  The  plaintiff  has  never  had  posses- 
sion of  the  mine.     Branthwaite^  when  tenant  from  year 

(a)   1 1  Af.  §•  IT.  33.  (b)    10  Jrith  Law  Rtp.  51  I. 
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to  year,  and  before  the  lease  for  ninety  nine  years,  was        I8t53. 

legally  in  possession  of  the  whole,  surface  and  mine.     •  krybe 

The  different  interests  of    owners  of  the  mine  and      pqwell. 

of  the  surfaces,  where  there  has  been  a  severance,  were 

much  discussed  in  Humphries  ▼.  Brogden  (a).     In  such 

case,  if  an  injury  be  done  to  the  mine,  the  remedy  for 

the  owner  of  the  mine  is  by  an  action  of  trespass,  not 

an  action   on    the  case  for  injury  to    the  reversion. 

But,   where   there  has   been  no   such  severance,   the 

tenant  of   the   surfiux)  is  tenant  of  the  mine:  he  is 

the  legal  possessor,   though  he  commits  waste  if  he 

work  the  mine;   Saunders*s  Case  (b).     [Lord  Campbell 

C.  J.    It  is  like   the  case  of  timber.]     The  law  is 

clearly  shewn,  in  the  case  of  copyhold  land,  by  Bourne 

V.  Tiu^  (c)  and  Lewis  v.  Branthwaiie  (d) ;  and,  in  the 

case    of   land    in   general,  by   Baine  v.   Alderson  (e). 

Then,  Brardhwaite  being  in  possession  of  all,  a  lease 

of  the  mines  for  ninety  nine  years  was  granted  to  him 

and  Prothero.    Branthumte  could  not  enter,  because  he 

was  already  in  possession :  he  is  therefore  jiossessed  of 

the  mines  for  the  ninety  nine  years.    Where  entry  cannot 

be,  possession  vests  without  any  act  done ;  Browning  v. 

Bestan  (^),  Digges's  Case  (A),  Littleton,  sect  460.     The 

possession  enures  to  the  title;    Taylor  denu  Atkgns  v. 

Horde  (t).     [Cokridge  J.     Do   you  say   that  at   that 

time  the  copyhold  tenant  in  fee  could  not  have  granted 

a  lease  of  the  mines  to  a  third  person  ?]     He  could  not 

have  granted  such  a  lease  in  possession  without  the 

concurrence  of  Branthwaite*     Then  the  possession  of 

Branthwaiie,  one   joint  tenant,   enures   to  both  joint 

(o)  12  Q  B,  739.  (h)  5  Rep.  12  a. 

(c)  10  Eait,  189.  (J)  2  A  3r  AtL  437. 

(e)  4  New  Ca.  702.  (9)  P^oufd.  131.  133. 

(*)  1  Bep.  173  a.  174  a.  (O  I  Burr.  60.  90. 
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1853.  tenants;  Smales  v.  Dale  {a).  The  two  could  not,  for 
KBYgE  •  instance,  have  brought  ejectment  in  1825  against 
P0WB1.L.  Lewis.  It  is  therefore  unnecessary  to  inquire  whether 
this  lease  could  operate  under  the  statute  of  uses; 
though  the  objection  that  it  cannot  is  not  one  which 
the  lessor  is  entitled  to  make,  since  the  lord  only  can  be 
prejudiced.  Then,  in  1832  the  tenancy  from  year  to 
year  ceases,  and  the  possession  of  the  surface  reverts  to 
Lewis :  but  the  possession  of  the  mines  is  not  affected 
thereby.  The  consequence  is  that  the  mines  are 
severed,  and  remain  in  the  possession  of  the  termors 
for  the  ninety  nine  years.  It  Is  not  disputed,  on  the  part 
of  the  defendant,  that  mines,  when  severed  by  distinct 
exception  or  grant  from  the  rest  of  the  land,  lie  in  livery 
and  are  part  of  the  inheritance  :  perhaps,  as  Aldersan  B. 
suggested  in  fFilhinsan  v.  Proud  (&),  there  might  be  a 
symbolical  livery  of  seisin.  On  the  other  hand,  Mr. 
Preston^  in  his  remarks  upon  Shep.  Touchs.  96  (c), 
su^ests  that  an  opened  mine  lies  in  liveiy,  but  an 
unopened  mine  in  grant  But  here  the  grant  of  the 
mine  to  a  person  already  in  possession  (by  having  pos- 
sesion of  the  surface)  gives  as  complete  possession  of 
the  mine  as  a  release  of  land  does  to  a  party  in  possession 
under  the  statute  of  uses  by  bargain  and  sale  for  a  year. 
So,  if  trees  be  excepted  from  a  lease  of  land,  they  will 
pass  by  grant  of  the  reversion ;  Liford^s  Case  {d). 

Next,  as  to  the  issue  on  the  third  plea.  The  defendant 
was  not  barred,  he  and  those  through  whom  he  claims 
not  being  out  of  possession  for  twenty  years,  nor  at 
all.  [  Wigktman  J.  When  do  you  say  the  defendant's 
right  of  entry  accrued  ?]  It  never  was  reduced  to  a 
mere  right  of  entry:   there   has   been  uniform  posses- 

(a)  Hob.  120  (6th  ed.).  (6)  11  M,  §•  W.  36. 

(c)  7th  edition.  C'')  1 1  Rep^  46  b.  50  a. 


XVI.  VICTORIA.  143 

sion.  Sut.  3&4  fF.  4.C.  27.  s.  2.  refers  only  to  the  1853. 
right  to  enter  into  that  which  is  in  the  possession  of  ksybe 
another.  [fFighlman  J.  Your  argament  then  comes  powkll. 
to  this,  that  the  statute  does  not  apply  at  all.  But 
you  have  pleaded  as  though  it  did.]  The  plea  con- 
fesses the  possession  in  the  plaintiff,  but  claims  right 
of  entry:  and  the  replication  asserts  that  this  right 
first  accrued  more  than  twenty  years  upon  the  entry. 
[  ffiffhtman  J.  And  then  you  assert  that  it  first  accrued 
within  the  twenty  years:  when  was  that  first  accruing? 
JSrIe  J.  I  suppose  you  say  it  accrued  at  the  time  of  the 
entry,  eo  instanti.]  Yes:  the  possession  of  the  plaintiff 
at  that  time  is  confessed :  and  the  defendant  is  shewn 
to  have  a  right  to  enter  upon  that  possession,  by  virtue 
of  his  own  uninterrupted  possession  up  to  the  time  at 
which  the  plaintiff's  possession  is,  by  the  confession, 
admitted  to  exist  The  replication  admits  the  fects 
upon  which  the  defendant  insists,  down  to  and  in- 
cluding the  assignment  of  the  lease  to  the  defendant 
[JErle  J.  According  to  the  old  mode  of  pleaching,  you 
would  have  given  express  colour  to  the  plainti£J 
This  view  relieves  the  case  firom  the  difficulties  which 
have  sometimes  been  su^ested  as  to  the  application  of 
statutes  of  limitations  to  mines,  opened  or  unc^ned,  as 
well  as  to  tithes ;  Hodghinson  v.  Fktcher  (a),  Dean  and 
Chapter  of  Ely  v.  Cash  (i).  McDonnell  v.  M'Kinty  (c) 
has  not  been  distinguished  from  the  present  case :  the 
question  there  was  whether  the  right  to  a  mine,  severed 
from  the  land,  which  had  not  been  worked  for  twenty 
years,  was  barred ;  and  it  was  held  not  to  be  barred. 

Cur,  adv.  vuU. 

(a)  3  Damp.  31. 

(b)  15  M.  ^  r.  617.     See  Vean  of  Efy  ▼.  BKu,  2  De  G.  M*N.  ^  G, 
459. 

(e)  10/mAX.aw  Btp,^\A. 
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1853.  Lord  Campbell  C.  J.  now  delivered  the  judgment 

Keybe       of  (be  Court.     After  stating  the  pleadings,  his  Lordship 
Powell.      proceeded  as  follows. 

It  seems  to  us  that  the  defendant  is  entitled  to  have 
the  verdict  entered  for  him  on  the  plea  of  Not 
possessed.  We  think  that,  at  the  time  when  the 
alleged  trespasses  were  committed,  the  defendant  must 
be  considered  as  having  been  in  possession  of  the 
minerals  demised  to  BrarUhvmte  and  Proihero  by  the 
lease  of  8th  March  182L 

To  arrive  at  this  conclusion,  it  is  not  necessary  to 
consider  the  operation  of  the  Statute  of  Uses  upon  such 
a  lease,  or  to  enter  into  various  other  subtleties  which 
were  presented  to  us  in  the  course  of  the  argument  on 
both  sides.  The  foundation  of  our  opinion  is,  that,  at 
the  time  when  the  lease  was  executed  and  the  term 
granted  by  it  commenced,  Branthwaite,  one  of  the 
lessees,  was  tenant  of  the  farm  under  which  the  minerals 
demised  lie.  Being  in  possession  of  the  sur&ce,  in 
point  of  law  he  was  in  possession  of  the  minerals.  He 
had  no  right  to  toork  the  minerals.  If  he  had  done  so, 
it  would  have  been  waste;  but  the  lessor  could  not  have 
sued  him  in  trespass ;  and,  if  strangers  had  worked  the 
minerals  even  without  breaking  the  surface,  'BrarUh" 
woiie  might  have  maintained  trespass  against  them. 
The  sur&ce  and  the  minerals  may  be  dissevered  in 
tide,  and  become  separate  tenements,  as  appears  abun- 
dantly from  the  cases  cited ;  Curtis  v.  Daniel  (a)  and 
Humphries  v.  Brogden  {by  But  the  presumption  is  to 
the  contrary:  and  here  there  is  nothing  to  rebut  the 
presumption,  down  to  the  time  when  the  lease  of  the 
minerals  was  granted,  When  Branthusaite  became 
tenant  of  the   surface,   the   minerals  belonged   to  the 

(a)  10  Satt,  273.  (6)  12  Q,  B.  739. 
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lessor ;  and  they  cannot  be  considered  as  excepted  from        1853. 
the  demise  any  more  than  timber  trees.     This  doctrine        KbymT^ 
never    has    been    questioned,  unless  with    regard    to      pqwkll. 
minerals  under  a  copyhold  tenement,  as  between  the 
tenant  and  the  lord.     And  in  Lewii  v.  BranthwaUe  (a) 
it  was  held  that,  although  the  property  in  the  minerals 
be  in  the  lord,  the  possession  of  them  is  in  the  tenant, 
and  that  the  tenant  may  maintain  trespass  against  the 
owner  of  an  adjoining  colliery  for  breaking  and  entering 
the  subsoil  and  taking  the  minerals.     Lord  Tenterden 
there  says :  **  The  general  rule  being  that  he  who  has 
the  surface  has  the  subsoil,  it  seems  to  me  that  the 
copyholder  has  possession  of  the  subsoil,  though  he  may 
have  no  property  in  it"    Liitkdak  J.  adds:  '*It  is  not 
disputed  that  a  freeholder,  or  one  holding  under  him  for 
life,  for  years,  or  at  will,  has  possession  of  the  soil  from 
the  8urfiu»  to  the  centre  of  the  earth ;  but  it  is  said  that 
there  is  a  distinction  in  this  respect  between  a  copy- 
holder who  is  the  tenant  at  will  of  the  lord  and  a  tenant 
of  a  freeholder."    ''It  seems  to  me  that  the  possession 
of  the  soil  is  in  the  copyholder  from  the  surfiu^e  down 
to  the  centre  of  the  earth."    Patteson  J.  friUy  concurs, 
saying:    "There  is  no  distinction  between  a  tenant 
holding  under  a  freeholder,  and  a  copyholder  holding  at 
the  will  of  the  lord,  according  to  the  custom  of  the 
manor,  as  &r  as  possession  of  the  property  is  concerned. 
Although  the  copyholder  may  have  no  right  to  make 
use  of  the  minerals,  he  has  a  sufficient  possession  to 
maintain  trespass  against  a  wrong  doer." 

Branthwaite  thus  having  been  in  possession  of  the 
minerals  as  tenant  from  year  to  year  when  the  lease  of 

(a)  2  A  4-  Ad.  437. 
VOL.   II.  L  E.   &   B. 
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1858.  ^hena  to  him  and  PirUhero  for  ninety  nine  years  was 
^^^^^  granted,  is  it  to  be  said  that  this  lease  ousted  him  and 
Poi^LL.  '^vested  the  possesion  in  the  lessor  ?  Branthwaite  must 
be  considered  as  continuing  in  possesrioUf  his  estate 
being  enlarged  by  the  lease.  Being  already  in  posses- 
sion, there  could  be  no  necessity  for  any  entry  to  put 
him  in  possession  under  the  lease ;  and  we  have  not 
been  told  how  he  could  have  entered  upon  himself. 
When  the  lease  was  executed,  he  was  then  in  a  situation 
to  have  taken  a  release  in  fee  of  the  minerals,  or  any 
intermediate  interest  between  the  fee  simple  and  a 
tenancy  irom  year  to  year :  a  lease  for  ninety  nine 
years  must  for  this  purpose  operate  in  the  same  manner 
as  a  release  for  that  term.  Had  Branthwaite  been  the 
sole  lessee  of  the  minerals,  the  point  does  not  appear  to 
admit  of  any  doubt.  Does  it  make  any  difference,  for 
this  purpose,  that  the  lease  was  to  him  and  another? 
Must  not  his  possession  under  the  lease  be  construed 
the  possession  of  himself  and  his  colessee  ?  BranthwaUe 
being  lawfully  in  possession  under  the  lease,  his  posses- 
sion enures  for  the  benefit  of  both;  and  the  interest 
passing  by  the  lease  cannot  be  considered  a  mere 
intercsse  termini.  The  lessor  could  not  have  entered 
upon  BranthwaUe,  as  far  as  the  minerals  are  concerned ; 
and  neither  the  lessor  nor  any  claiming  the  reversion 
under  him  can  be  considered  as  having  been  in  posses^ 
sion  at  any  time  since  the  lease  was  executed.  There 
was  a  privity  between  the  two  lessees  sufficient  to  make 
the  possession  of  the  one  the  possession  of  both ;  and 
under  the  circumstances  there  was  no  act  to  be  done 
by  Prothero  to  convert  the  interesse  termini  into  a  vested 
interest  in  possession. 

For  these  reasons,  the  defendant,  who  has  in  him  all 
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the  interest  of  the  two  lessees,  must  be  considered,  in        1858. 
so  iar  as  regards  the  plea  we  are  now  considering,  as        keybe 
lawfally  in  possession  when  he  committed  the  alleged      poJbll. 
trespasses  in  working  the  mine. 

K  BranthwaUe  and  Pratkero  are  to  be  considered  as 
having  been  once  lawfully  in  possession  under  the  lease, 
it  further  appears  to  us  that  the  defendant  is  entitled  to 
a  verdict  upon  the  issue  arising  out  of  the  replication  of 
the  Statute  of  limitations  to  the  speciall  justification. 
This  plea,  confessing  and  avoiding,  admits  that  the 
.  plaintiff  was  de  facto  in  possession  when  the  defendant 
entered  to  commit  the  trespasses,  and  is  founded  upon 
a  right  in  the  defendant  to  enter  and  take  the  coals  as 
assignee  of  the  lease.  The  plaintiff  replies  that  the 
right  of  entry  relied  upon  did  not  first  accrue  to  the 
defendant  or  those  under  whom  he  claims  within  twenty 
years. 

If  the  defendant  is  confined  to  a  right  of  entry  under 
the  lease,  supposing  that  till  the  entry  to  commit  the 
trespasses  complained  of  there  never  had  been  any 
entry,  and  that  the  lease  till  then  continued  only  an 
interesse  termini,  the  issue  must  be  found  for  the  plain- 
tiff; for  more  than  twenty  years  had  elapsed  since  the 
granting  of  the  lease  and  the  first  accruing  of  the  right 
to  enter  under  it  But  we  think  that  the  defendant 
was  at  liberty  to  set  up  any  right  of  entry  which  was 
vested  in  him,  possession  once  having  been  taken  under 
the  lease,  and  that  he  is  not  driven  to  rely  on  a  right  of 
entry  when  the  lease  is  supposed  only  to  have  given  an 
interesse  termini.  If  this  be  so,  the  evidence  at  the 
trial  shewed  a  possession  of  the  minerals  by  Branthwaite 
and  Prothero  under  the  lease  by  reason  of  Branthwaite^s 
tenancy  of  the  superincumbent  surface;  and  the  pos- 

L  2 
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1853.       session  under  the  lease  may  be  supposed  to  have  con- 

Keyse       tinned  till  they  were  dispossessed  within  twenty  years 

Powell,     ^e^^re  the  time  when  the  defendant  entered  to  commit 

the  alleged  trespasses.     Upon  this  ouster,  a  new  right 

of  entiy  would  accrue ;  and  this  may  well  be  the  right 

of  entry  on  which  the  defendant  relies  in  his  special 

Justification.    But  this  right  of  entry  first  accrued  within 

twenty  years. 

Therefore  on  both  issues  there  ought  to  be 

Judgment  for  the  defendant. 


-  <3  (^j  \  iV-5  The  following  case  is  inserted  here  on  account  of  its 

"^"^  connection  with  the  case  which  immediately  succeeds  it 


[Thundait,  The  Trustees  of  The  Bibkenhead  Docks,  Appel- 
lants,  against  The  Overseers  of  the  Poor  of  the 
Township  of  Birkenhead. 

The  Trustees  1^J0TICE  I)eing  given  of  an  appeal  against  a  rate 
of^>*«w         f^^  ji^g  ^gjj^f  ^f  ^jjg  p^^  ^f  ^j^g  Township  of  Btr- 

b"SuTute^to  *^^«*^^  ^"  Cheshire,  made  24th  Aprily  1851,  a  case, 
tske  lands  by    ju  effect  as  follows,  was  Stated,   by  consent  and   by 

purchase,  &c.,  'J  J 

to  consinict 
works,  to  resell 

or  lease  land  not  wanted,  to  impose,  within  i  certain  amount,  such  rates  for  vessels  using 
their  dock  as  thej  may  think  proper,  and  to  vary  these  rates,  and  to  lease  their  wharfs,  quays, 
&C.  Thev  are  also  empowerea  to  borrow  money  on  the  security  of  the  rates.  AU  sums 
received  from  rates,  or  the  sale  or  rents  of  land,  are  to  be  laid  out  by  them  in  defraying 
the  costs  of  the  works,  paying  officers  and  servanu,  carrying  the  Act  into  execution,  and 
payinff  the  interest  and  principal  of  moneys  borrowed. 

Held :  that  they  were  rateaole  to  the  poor  in  respect  of  their  premises: 
For  that,  assuming  that  the  purposes  to  which  all  the  sums  are  appropriated  by  the 
statute  are  public,  still  it  did  not  appear  that  the  rates  must  be  kept  down  so  as  only  to 
meet  such  appropriation ;  and  therefore  it  could  not  be  considered  that  the  Legislature  nad 
absolutely  disposed  of  all  the  profits  to  purposes  other  than  the  poor  rate,  or  that  the  poor- 
rate  might  not  properiy  be  paid  before  ascertaining  the  sum  which  would  be  wanted  for  such 
other  purposes. 
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order  of  Wightman  J.  under  stat  12  &  13  VicL  c.  46.       [1852.] 
*.  11.,  for  the  opinion  of  this  Court:  the  Acts  of  Par-   birkknhbad 
liament,  after  mentioned,  to  form  part  of  the  case.  ^^^  Tntttees 

The  Township  of  Birkenhead,  in  the  county  of  ^'^^^"^ 
Chester,  was  placed  under  the  management  of  public 
commissioners  by  the  Act  of  Parliament,  3  &  4  ^  4. 
c  IxviiL  (local  and  personal,  public).  In  1844,  an 
Act,  7  &  8  Vkt  c.  Ixxix.  (local  and  personal,  public), 
was  passed,  intituled  "an  Act  for  constructing  tidal 
basins,  a  dock,  and  other  works  at  Birkenhead  in  the 
county  of  Chester;  and  for  other  purposes.'*  And  it 
was  thereby  enacted  (a)  that  the  Commissioners  consti- 
tuted under  stat  3  &  4  IF.  4.  above  referred  to  should 
be  the  Commissioners  for  canying  that  Act  into  exe- 
cution, and  should  be  called  "The  Commissioners  of 
The  Birkenhead  Docks/*  and  (b)  should  have  authority 

(a)  Section  1. 

ib)  Sect  39. 

Bj  fects.  55»  56,  the  Commiuioners  of  Woods  and  Forests  were 
empowered  to  make  grants,  or  sales  or  leases,  of  Crovm  lands  to  the  Dock 
Commissionem ;  and,  by  the  57tb  and  following  sections,  the  Commis- 
sioners last  mentioned  have  power  to  purchase  lands. 

Sect.  124  gives  them  power  to  resell,  or  demise  for  terms  of  years,  land 
not  wanted. 

Sect.  125  gives  them  power  to  construct  banns,  docks,  quays,  wharfs 
and  other  works. 

Sect.  153  enacts;  "That  it  shall  be  lawful  for  the  Commissioners  to 
demand  and  receive  for  every  vessel  which  shall  enter  any  of  the  basins  or 
docks  to  be  constructed  under  the  authority  of  this  Act  any  sum  not  ex- 
ceeding the  several  rates  following;"  &c. 

Sect.  191  empowers  the  Commissioners  to  lease  or  grant  the  use  or 
occupation  of  quays,  wharis,  &c. 

Sect.  225  enacts:  **  That  it  shall  be  lawful  for  the  Commissioners  to  fix 
and  determine  the  tolls  to  be  taken  by  virtue  of  this  Act,  but  so  nevertheless 
as  not  to  exceed  the  respective  sums  herein  before  authorised  to  be  received ; 
and  it  shall  also  bo  lawful  for  the  Commissioners  from  time  to  time  to  lower, 
reduce,  or  alter  all  or  any  of  the  said  tolls,  and  again  to  raise  the  same  to 


150  [trinity  teem. 

[1852.]      to  borrow  on  the  credit  of  the  rates  and  tolb  by 
Birkenhead   ^**  ^^^  granted,  and  of  any  property  vested  in  the 
Dock  Trurteeg  g^jj  Commissioners  by  virtue  of  that  Act,  a  sum  not 
^<w!Sl*^  exceeding  400,000i ;  and,  as  a  security,  the  Commis- 
sioners might  assign  over  the  said  rates,  tolls  and  pro- 
pei:ty,  or  any  part  thereof,  to  the  person  advancing  or 
lending  the  san^e,  by  way  of  mortgage,  in  the  manner 
and  finrm  therein  directed  and  provided,  and  subject 
and  according  to  the  provisions,  and  the  true  intent  and 
meaning,  of  the  Act  in  that  behalf. 

By  an  Act,  8  &  9  Vict.  c.  iv.  (local  and  personal, 
public),  additional  powers  were  given  to  the  Commis- 
sioners, enabling  them  to  borrow  a  further  sum  of 
money  not  exceeding  600,000/.,  on  mortgage  as  afore- 
said, and  to  make  a  floating  dock  within  Wallasey  PooL 
By  two  other  Acts,  10  &  11  VicL  cc,  cclxiv.,  cclxr., 
both  local  and  personal,  public)  additional  powers  were 
conferred  upon  the  Commissioners  in  reference  to  the 
Birkenhead  Docks. 


such  amount  as  they  shall  think  proper,  not  exceeding  the  respective  sums 
by  this  Act  authorised  to  be  received.** 

Sect  227  enacts:  **  That  all  sums  of  money  which  shall  be  received  by 
the  Commissioners  from  the  rates  and  tolls  granted  by  this  Act.  and  all 
sums  arising  from  the  sale  of  any  lands,  or  the  rents  thereof,  shall  be  applied 
by  the  Commissioners  in  defraying  the  costs,  charges,  and  expences  of 
keeping  in  repair  and  from  time  to  time  deepening,  cleansing,  improving, 
and  maintaining  the  sea  wall,  basins,  dock,  embankment,  roads,  cuts,  drains, 
culverts,  and  other  works  which  may  be  erected  or  made  under  the  authority 
hereof,  and  of  paying  the  officers  and  servants  employed  by  the  Commis- 
sioners in  and  about  and  concerning  the  same,  and  of  otherwise  carrying 
this  Act  into  execution,  and  for  paying  the  interest  and  repaying  the  prin- 
cipal of  any  sum  of  money  which  shall  be  borrowed  by  the  Commissioners 
under  this  Act,  under  such  regulations  and  conditions  as  the  Commissioners 
may  from  time  to  time  think  reasonable." 
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By  another  Act,  of  11  &  12  Viet  c.  cxiiy.  (local  and      []852.] 
penonal  public),  entitled  "  An  Act  to  alter  and  amend   BiaKENHEAD 
the  several  Acts  relating  to  the  Birkenhead  Commis-  ^^^  Trustees 
sionen^  Docks,  and  to  transfer  the  several  powers  of  the   BjaKKWHEAD 
said  CommissionerB  to  a  corporate  body  to  be  entitled 
'The  Trostees  of  The  Birkenhead  Docks;'  and  for  other 
purposes^"  the  several  rights,  duties,  powers,  authorities, 
privileges  and  immunities  conferred  upon  the  said  Com- 
missioners  by  the  former  Acts,  for  carrying  into  execu- 
tion the  several  purposes  and  provisions  of  the  said 
former  Acts  and  that  Act,  were  vested  in  certain  per- 
sons thereby  incorporated  by  the  name  of '  The  Trustees 
of  The  Birkenhead  Docks'  (a> 

In  pursuance  of  the  powers  given  to  them  by  the  said 
Acts  of  Parliament,  the  said  Commissioners  and  Trus- 
tees have  accordingly  borrowed  the  sum  of  450,000iL 
upon  mortgage  as  aforesaid,  and  have  erected  and  built 
two  docks,  called  TTie  Morpeth  Dock  and  TTie  Egerton 
Dock;  which  are  now  completed,  and  used  by  shipping 
frequenting  or  arriving  in  the  river  Mersey.  And  they 
are  now  in  progress  of  erecting  a  great  float  and  other 
outer  works,  which  are  not  yet  completed.  Among 
other  works  erected  on  the  land  vested  by  the  said  Acts 
in  the  said  Trustees,  and  completed,  are  certain  offices, 
workshops  and  premises,  erected  and  built  by  the  said 
Commissioners  and  Trustees  on  land  so  vested  in  them, 
which  is  in  the  township  of  Birkenhead  in  the  county  of 
Chester:  which  offices,  workshops  and  premises  are  now, 

(a)  Sectkma  1, 3,  4.  By  sect  1  the  orectiton,  from  whom  the  money 
had  been  borrowed  under  the  prerioos  Acts,  are  **  hermnafter  called  *  bond- 
holders.* "  By  sect  16  the  word  **  bondholder*'  is  to  include  every  person 
holdiiDg  mortgage,  bond,  or  other  security  under  seal,  granted  by  the  Coni- 
missioncn  or  Trustees  under  any  of  the  Acts. 
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[1852.]      and  were  at  the  time  of  the  making  of  the  poor  rate 
Birkenhead  herein  after  mentioned  and  now  in  question,  in  the 
I>ock  Trustees  ^^jy^j  ^^^  exclusive  occupation  of  the  said  Trustees 
B^KENHSAD  under  the  authorities,  and  solely  for  the  purposes,  of  the 
said  Acts  of  Parliament    And  the  said  offices,  work- 
shops and  premises  are  hereby  admitted,  for  the  pur- 
poses of  this  case,  to  be  of  the  annual  value  of  550L, 
and,  if  rateable  to  the  poor,  to  be  of  the  rateable  value 
of  SOOLf  as  stated  in  the  extract  from  the  rate  herein  after 
mentioned. 

The  Overseers  of  the  Township  of  Birkenhead  have 
assessed  a  portion  of  the  said  Birkenhead  Dock  Estate, 
namely  the  said  offices,  workshops  and  premises,  to  the 
relief  of  the  poor. 

The  rate  was,  on  28th  April  1851,  duly  made,  allowed 
and  published :  in  which  the  Dock  trustees  were  assessed 
as  follows. 

Efdmstod       Bataable 
Bflotal.  Tsliwu  Bate  at  M. 

**  nana  GoUttmid,  Wiiiiam  Biuley, 

Jonior,  and  others  the  Tnistees 

of  Tht  BirUnhead  Docks" 

"  OiBces,  workshops  and  premises.** 

And  against  this  rate  the  Trustees  now  appeal 

The  appellants  object  that  the  said  offices,  workshops 
and  premises  are  not  liable  to  be  rated  to  the  relief  of 
the  poor,  because  they  say  that  they  have  no  other  right, 
.title  or  interest  in  the  said  offices,  workshops  and  pre- 
mises,  except  as  such  Trustees  of  the  said  Birkenhead 
Pocks  under  and  by  virtue  of  the  provisions  of  the  said 
several  Acts  of  Parliament  hereinbefore  mentioned :  and 
that  they  occupy  the  said  offices,  workshops  and  pre- 
mises, as  such  Trustees,  solely  for  the  purpose  of  carry- 
ing into  execution  the  works,  and  doing  the  business, 
which  they  are  authorized  and  appointed  to  execute  and 


£ 

550 


£ 

500 


£     9.    d. 
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do,  according  to  th6  provisions  of  such  acts,  as  such      [1852.1 

Trustees  as  aforesaid.    And  that  they,  the  appellants,   Birienhbad 

do  not,  nor  does  any  other  person,  derive  any  personal  ^^^^  Tnutees 

benefit  whatever  from  such  occupation.    That,  by  virtue   Birkenhead 

of  the  said  Acts  of  Parliament,  they,  as  Trustees  as 

aforesaid,  are  authorized   to  borrow  certain  sums  of 

money,  and  receive  certain  rates,  which  sums  of  money 

and  which  rates  are,  by  the  said  Acts,  applicable  solely 

to  the  public  purposes  therein  qiecified.     That  they,  as 

such  Thistees,  manage  the  Dock  Estate  by  their  servants 

and  agents,  who  receive  and  account  to  them  for  all 

such  sums  of  money  and  rates  so  borrowed  and  received 

as  aforesaid.    That  all  moneys  and  funds  whatsoever, 

collected,  received,  levied,  borrowed  and  raised  by  virtue 

of  the  said  several  Acts,  are  and  have  been,  by  the  said 

Trustees,  applied  in  the  manner  and  for  the  purposes 

directed  by  and  specified  in  the  said  several  Acts,  in 

accordance  with  the  provisions  thereof,  and  for  no  other 

purpose  and  in  no  other  manner  whatever.    That  they, 

as  Trustees  as  aforesaid,  derive,  under  the  said  Acts,  no 

private  advantage  from  the  execution  of  their  trusts 

And  that  there  is  no  surplus  or  profit  accruing  to  the 

said  appellants  from  the  said  estate,  as  snch  Trustees, 

after  the  application  by  them  of  the  moneys  arising  from 

such  estate  in  the  manner  directed  by  the  said  several 

Acts  of  Parliament  hereinbefore  mentioned. 

If  the  Court  shall  be  of  opinion,  upon  the  said  objec- 
tion, that  the  said  offices,  workshops  and  premises  are 
not  liable  to  be  rated  to  the  relief  of  the  poor,  and  there- 
fore that  the  said  rate  should  be  amended  by  striking 
out  the  said  assessment,  then  judgment,  in  conformity 
with  the  decision  of  such  Court,  and  for  such  costs  as 
snch  Court  shall  adjudge,  may  be  entered,  on  motion  by 
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[1852.]  ^b®  appellants  at  the  Quarter  Sessions  for  the  said 
BiRKRNHBAD  c<>unt7  Hext,  or  next  but  one,  after  such  decision  shall 
Dock  TnisteM  ijj^y^  i^gn  gj^gQ      ^^^  If  ^^^  Q^^j^  gjj  jj  j^  ^f  opinion 

^Ove?2SS^"  that  the  said  Trustees  are  liable  to  be  rated  for  the 
oflBces,  workshops  and  premises  in  the  said  rate  men- 
tioned, and  that  the  said  rate  should  therefore  be  con- 
firmed)  judgment  in  conformity  with  the  decision  of 
such  Court,  and  for  such  costs  as  the  said  Court  shall 
adjudge,  may  be  entered  on  motion  by  the  respondents 
at  the  Quarter  Sessions  for  the  said  county  next,  or  next 
but  one,  after  such  decision  shall  have  been  given. 
The  case  was  argued  in  Easter  term,  1852  (a). 

ArchboU,  for  the  respondents.  The  appellants  are 
properly  rated.  They  are  the  parties  in  possession. 
[Lord  Campbell  C.  J.  They  are  prim&  facie  rateable : 
we  had  better  hear  what  is  to  be  uiged  against  the  rate. 
Pashley^  for  the  appellants,  stated  that  he  relied  on 
Ilex  V.  Liverpool  {Jby\  The  trustees  of  the  Liverpool 
docks  were  there  held  not  to  be  rateable,  because  the 
rates  and  duties  were  to  be  applied  to  paying  off  the 
debt  incurred  in  making  the  dock,  and  to  repairs  of  the 
Dock :  and  the  rates  were  to  be  lowered  so  as  to  produce 
only  a  sum  sufficient  for  those  purposes.  There  was 
thus  no  possibility  of  profit.  Here  no  such  provision  is 
made  by  the  statutes.  By  stat  7  &  8  VicL  c.  Ixxix. 
$$.  55.,  56.,  57.,  the  Commissioners  are  empowered  to 
obtain  land  in  various  ways:  by  sect.  125  they  may 
construct  works:  by  sect  191  they  may  lease  them:  by 
sect.  153  they  may  take  rates  for  the  use  of  the  dock: 

(a)  Moff  Ut.  Before  Lord  Campbell  C.  J.,  mghtman,  Erie  tindCromp- 
tonJ%. 

(b)  7  B.tfC.  61. 
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all   these   sources  of  income  may  produce  a  surplus.       [1852.] 
[Pashky  referred  to  sect  227.]     That  clause  requires   birkenhbad 
the  application  of  all  the  sums  raised  to  the  purposes  of  ^^®**  Tnwteeg 
the  Act,  and  to  the  payment  of  the  debt ;  but  there  is    ^ow«e«» " 
nothing  to  prevent  a  surplus  arising,  after  such  applica- 
tion.    Stat.    11    &   12    Vict   c.   cxliv.   substitutes    the 
Trustees  for  the   Commissioners.     The  Trustees   are 
thus  in  actual  occupation  in  trust  for  the  bondholders  to 
whom  the  cates  are  mortgaged,  and  who  thus,  through 
the  Trustees,  have  a  beneficial  occupation.     [JSrb  J. 
In  Hex  ▼.  Liverpool  {a)  the  duties  were  primarily  liable 
to  the  debt]     The  creditors  there  were  not  occupiers. 

PaMey,  contra.  The  Act  does  not  give  the  bond- 
holders any  occupation:  the  Trustees  hold  for  the 
general  purposes  of  the  Act,  not  for  the  bondholders  in 
particular.  [Crompton  J.  The  corporation,  as  such,  are 
not  bondholders.]  The  case  cannot  be  dbtinguished 
from  Bex  v.  Liverpool  (a).  Sect  227  directs  the  appli- 
cation of  **  all  sums  of  money^"  which  the  Commissioners 
can  receive,  to  the  public  purposes:  there  can  therefore 
be  legally  no  surplus,  any  more  than  there  could  in 
Bex  V.  I4verpo0l(a).  The  Trustees  are  in  the  position 
of  overseers,  who  cannot  in  contemplation  of  law  have  a 
surplus  because  they  may  not  raise  more  than  is  wanted 
foE  parochial  puq>06e6.  Begina  v.  7%e  Mayor  S^c.  of 
Liverpool  (b)  is  in  point.  [Crompton  J.  There  the 
question  was  not  as  to  the  existence  of  a  surplus: 
but  sect  92  of  stat  5  &  6  fT.  4.  c.  76.  appropriated  all 
the  awporate  funds,  of  which  the  rates  made  a  part,  to 

(a). 7  B.  ^  a  61.  (6)  9A.^E.  436. 
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[1852.]      municipal  paq)08es.]     In  Regina  ▼.   Badcoch(a)   the 

BuKENHBAo  Trustees  were  held  rateable,  because  the  purposes  to 

0ock  Trustoci  ^hJch  the    profits  were    applicable  were  not  strictly 

^(JfJ^I^^   public :  but  the  principle  for  which  the  appellants  now 

contend  was  affirmed. 

Archboldy  in  reply.  The  exemption  from  rate,  on  the 
ground  of  the  proceeds  being  applicable  to  public  pur^ 
poses,  is  much  restricted  by  the  decision  in  Regina  v. 
Wallmaford  Umm  (&).  Sect  227  of  stat  7  &  8  Vict 
c.  clxxix.  contains  nothing  to  prevent  the  Trustees, 
should  a  surplus  in  fiust  arise,  from  applying  it  to  other 
than  public  purposes.  That  being  so,  the  property  is 
subject  to  poor  rate :  and  the  parties  to  be  rated  are  the 
Trustees ;  Bex  y.  St  Giles,  York  (c). 

Cur.  adv.  vuU. 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court 

We  are  of  opinion  that  the  rate  in  question  is  valid. 

The  appellants  are  prima  &cie  liable  to  it,  under  stat 
43  BL  c.  2.  8.  1.,  which  enacts  that  every  occupier  of 
lands  and  houses  shall  be  rated  to  the  relief  of  the  poor. 
They  are  seised  in  fee,  and  are  actually  in  possession  of 
the  Birkenhead  Docks,  from  which  they  receive  a  large 
revenue.  Their  exemption  from  rateability  would 
operate  as  a  great  hardship  upon  the  rate  payers  within 
the  township.  This  property,  before  it  was  applied  to 
the  construction  of  docks,  was  rateable  and  rated  to  the 
relief  of  the  poor;  and,  from  its  being  applied  to  this 

(a)  6  Q.  B.  787.  (6)  10  A.  «•  E,  259. 

(c)  3  ^.  ^  Ad.  573. 
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great  commercial  speculation,  the  number  of  destitute      [1852.] 
persons   within    the    township    must    be  considerably    birkbnhbad 
increased.     Still,  we  are  only  to  consider  what  the  law  ^^*^  Tniitees 
upon  the  subject  is:  and  we  are  bound  to  pronounce    BiaicENHKAD 
in  favour  of  the  exemptioUj  if  it  has  been  conferred  by 
any  subsequent  statute. 

The  appellants  do  not,  and  could  not,  rely  upon  the 
mere  circumstance  of  their  being  trustees,  and  so  not 
entitled  to  any  personal  advantage  from  the  property 
vested  in  them.  They  contend  that  the  dues  to  which 
they  are  entitled  are  all  appropriated  to  public  purposes, 
and  that  therefore  they  are  exempt  from  rateability, 
according  to  the  decision  of  this  Court  in  JRez  v.  Liver' 
pool  (a). 

Where  no  one  can  be  found  who  may  be  considered 
the  occupier  of  lands  and  houses,  the  statute  of  Elizabeth 
does  not  extend  to  theiii :  but,  where  there  are  occupiers 
of  lands  and  houses  within  the  meaning  of  that  statute, 
the  exemption  must  rest  on  some  subsequent  enactment 
of  the  Legislature.  We  apprehend  that  this  doctrine 
was  admitted  and  acted  upon  in  Rex  v.  The  Commis' 
sioners  of  Saber's  Load  Sluice  (i),  from  the  maiginal 
note  of  which  the  exemption  on  the  ground  of  public 
purposes  takes  its  origin.  The  question  argued  at  the 
bar,  and  to  be  considered  as  decided,  was,  whether  the 
Legislature,  by  the  local  act,  intended  impliedly  to 
exempt  the  tolls  from  rateability,  although  Lord  Kenyon, 
in  delivering  the  judgment  of  the  Court,  uses  some 
expressions  about  there  being  no  occupier  because  the 
Commissioners  were  merely  trustees.  The  decision  can 
be  rested  only  on  the  clause  in  the  local  act  which 

{«)  7  B.^C.6).  (h)  4  T.  «.  730. 
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[1652.1      directed  the  tolls  *^io  be  applied  and  disposed  of  for 

BiEKBNHBAD  ^®  scveral  uses  and  purposes  of  the  said  ac5t,  and  to  no 

Dock  Trustees  other  use  OT  purpose  whatsoever."    The  question  was, 

^'"w'HBAD   Whether  this  amounted  to  a  prohibition  to  apply  the 

tolls  to  the  payment  of  poor's  rate  ?   The  Court  adopted 

this  construction,  instead  of  holding  the  meaning  of  the 

words  to  be,  that  the  clear  produce  of  the  tolls,  after 

deducting  the  ezpence  of  collecting  them  and  all  the 

chai^ges  to  which  the  proper^^  was  liable  (such  as  pooi^s 

rates),  was  to  be  applied  to  these  purposes. 

We  think  that  the  decision  in  the  Liverpool  case  (a) 
can  only  be  supported  by  similar  reasoning.  There  the 
iocal  acts  directed  that  the  rates  and  dues  received  for 
the  use  of  the  dock  should  be  applied  to  paying  off  the 
debt  incurred  in  making  it,  and  to  keeping  it  in  repair, 
and  that,  these  purposes  being  effected,  the  rates  should 
be  lowered  for  the  benefit  of  those  using  the  docL  Lord 
Tenterden  would  not  adopt  the  construction  of  the 
statutes,  that  the  charges  ought  to  be  deducted  from  the 
rates  before  they  were  so  applied:  but  still  he  pro* 
ceeded  upon  a  special  statutable  exemption,  saying: 
"  The  statute  under  which  the  dock  rates  in  question 
are  levied  does  not  indeed  contain  an  express  direction 
that  the  rates  shall  be  applied  to  the  purposes  specified, 
and  no  other ;  but  it  directs  that  certain  burdens  shall 
be  dischaiged,  and  that  then  the  rates  shall  be  lowered ; 
and,  therefore,  any  application  of  those  rates  to  other 
purposes  not  specified,  would  be  a  direct  violation  of 
tlie  statute.**  It  follows  that,  if  we  recognise  this  case, 
we  must  look  to  see  whether,  by  the  local  acts  respecting 
the  Birkenhead  Docks,  the  Legislature  has  conferred  the 
exemption  claimed. 

{a)  Rex  V.  Liverpool,  7  P.  ^  C  61. 
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By  Stat  7  &  8  Vict.  c.  kxix.  *.  163.,  the  Conraiis-  [1852.] 
sionen  who  occapy  the  property  are  empowered  to  levy  biekrnhead 
certain  rates  firom  vessels;  and,  by  sect  226,  to  lower,  ^«^  Trogteet 
to  alter,  or  again  to  raise  them,  at  their  discretion,  pro-  Biekbnbbad 
vided  they  do  not  exceed  the  specified  amount  And, 
by  sect  227,  all  snms  received  irom  rates,  or  firom  sale 
of  land,  or  firom  the  rent  thereof  are  to  be  applied  to 
the  costs  and  expences  of  keeping  the  docks  in  repair, 
and  of  paying  the  oflScers  and  servants  employed  in 
them  by  the  Commissioners,  and  of  otherwise  carrying 
the  act  into  execution,  and  for  paying  the  interest  and 
repaying  the  principal  of  any  sum  of  money  which  shall 
be  borrowed  by  the  Commissioners,  under  such  regula- 
tions and  conditions  as  the  Commissioners  may  firom 
time  to  time  think  reasonable*  We  are  of  opinion  that 
these  enactments  are  not  sufficient  to  testify  any  inten- 
tion of  the  Legislature  to  exempt  the  Birkenhead  Docks 
firom  liability  to  contribute  to  the  relief  of  the  poor. 
Assuming  all  the  purposes  enumerated  in  sect  227  to 
be  public  purposes  (about  which  there  may  be  consider- 
able difficulty),  here  the  obligation  to  lower  the  tolls,  so 
much  relied  upon  in  the  Liverpool  case,  is  entirely 
wanting :  there  is  nothing  amounting  to  a  prohibition 
against  payment  of  other  charges  than  those  specified : 
and  we  can  find  nothing  to  shew  that  the  Commissioners 
may  not  pay  poor's  rates,  along  with  other  charges, 
before  the  net  amount  of  the  fund  is  ascertained  which 
may  be  applied  to  the  purposes  of  the  Act  There  is 
no  statement,  and  there  has  been  no  suggestion,  that 
the  rates,  at  the  scale  to  which  they  may  be  lawfiilly 
raised,  would  not,  after  payment  of  this  charge,  be 
sufficient  for  all  these  purposes. 

We,  therefore,  consider  that  the  present  case  is  dis- 
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Birkenhead 


[1852.]      tinguishable    from    those    relied   upon,   and  that  the 

Birkenhead  property  of  the  appeUants,  not  being  expressly  or  im- 

Dock  TruiteeB  pjiejiy  exempted  by  the  Legislature,  ought  to  bear  its 

share  of  the  public  burdens  with  other  lands  and  houses 

in  the  township. 

It  is  thus  unnecessary  to  examine  whether  the  case  of 
Rex  V.  Liverpool  (a)  be  affected  by  Regina  v.  Badcock  (6), 
Regina  y.  Longu)ood  {c)  and  Regina  y.  HarrogaJte  Com* 
misnomers  {d)y  or  any  other  subsequent  decision. 
We  have  now  only  to  give 

Judgment  for  the  respondents  (e). 


(a)  1  B.^C.  61.  (6)  6  Q.  A  787. 

(e)  13  g.  B.  116.  (d)  15  g.  B.  1012. 

(e)  On  the  same  day,  ArchbM  applied  for  coats,  according  to  the  terms 
on  which  the  case  was  reserved ;  but  the  Court  declined  to  make  the  order, 
saying  that  the  case  was  one  of  importance  and  nicety. 


Saiurdayt 
Afiiy7th. 


The  Queen  against  The  Reverend  Frederick 
Temple- 


Lands  wen       f^^  appeal  against  a  rate  and  assessment  made  for 
SbeLords  ^  the  relief  of  the  poor  of  the  parish  of  Twickenham^ 

Commi^iieff  .^  ^^  ^^^^^^  ^f  Middlesex,  in  1850,  whereby  the  Rev- 

sujTonbehalf  ®^®°^  Frederick  Temple  was  assessed,  as  the  occupier 

of  the  Lords 
of  the  Com- 
mittee of  Council  on  Education,  for  the  purpose  of  establishing  a  normal  and  model  school, 
and  were  coUTered  to  a  trustee  for  them.  The  premises  were  occupied  as  a  normal 
school  A  Principal  and  masters  were  appointed,  who  resided  on  the  premises.  Part  of  the 
lands  were  let ;  and  the  proceeds,  together  with  annual  payments  from  the  scholars,  were 
carried  to  the  general  funds  of  the  school,  but  were  not  sufficient  to  defray  the  expences ; 
and  the  deficiency  was  made  good  by  the  Committee  of  Council  <        '   ' 


Parliament  for  the  promotion  of  public  education. 


I  out  of  the  money  Toted  by 


Held :  that  the  premises  were  liable  to  the  poor  rate,  as  there  was  a  beneficial  oocapation : 

tne  premises  were  occupied  for  a  public  purpose,  and  the  expences  were 

defrayed'out  o?the  public  revenue,  those  circumstances  did  not  afford  a  ground  or  exemption. 


and  that,  though  tne  premises  y 
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of  KneUer  HaU  and  grounds,  the  Sessions  confirmed       13^3, 
the  rate,  subject  to  the  opinion  of  this  Court  on  the    The  Queen 
foUowiiag  case.  ^  ^-^^ 

KneUer  HaU  and  the  premises,  in  respect  of  which  the 
said  Frederick  Temple  is  rated  and  assessed  as  occupier, 
having  been  previously  rated  to  the  poor  rates,  were,  in 
the  year  1847,  purchased  by  the  Lords  Commissioners 
of  Her  Majesty's  Treasuiy  on  behalf  of  the  Lords  of  the 
Committee  of  Council  on  Education,  for  the  purpose  of 
establishing  a  normal  and  model  school  for  the  training 
of  masters  of  schools  for  pauper  and  criminal  children, 
and  conveyed  to  J.  P.  Kaye  Shvttkwarth  Esq.,  hy  whom 
a  declaration  of  trusts  was  executed  (a  copy  of  which 
was  annexed  to  the  case).  As  soon  as  the  purchase 
was  completed  the  premises  were,  by  the  direction  pf 
the  said  Lords  of  the  Committee  of  Council  on  Educa- 
tion, fitted  up  for  the  purpose  proposed,  the  costs  of 
which  were  wholly  defirayed  by  the  said  Commissioners. 
The  premises  consist  of  a  residence  for  the  Principal, 
apartments  for  a  Vice  Principal,  and  two  Masters, 
common  rooms,  lecture  rooms,  and  sleeping  rooms  for 
ninety  one  students,  with  kitchens  and  servants'  ofiices. 
The  land,  as  well  as  the  buildings  thereon,  were  pur- 
chased wholly  and  exclusively  for  the  use  of  the  school, 
it  being  part  of  the  plan  to  qualify  the  students  to 
act  as  instructors  in  spade  husbandry  and  cattle  feeding : 
but,  until  such  time  as  a  sufiicient  number  of  students  to 
cultivate  the  whole  of  the  land  shall  have  entered  the 
institution,  the  pasturage  of  a  portion  of  the  land  is  let, 
and  the  proceeds  carried  towards  the  expences  of  the 
establffihment.  About  Christmas  1849,  the  appellant 
was  appointed  Principal  of  the  establishment  by  Her 
Majesty  the  Queen  in  Council,  and  a  Vice  Principal 
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1853.  and  two  masters  were  appointed  under  him.  The 
The  Qdkxk  Principal^  Vice  Principal  and  masters  are  engaged,  and 
Tbmflb.  P^^  certain  fixed  salaries,  by  the  said  Committee  of 
Council  on  Education  ;  and  they  hold  office  during  the 
pleasare  of  the  Crown.  In  addition  to  their  salaries, 
they  are  each  of  them  entitled  to  faayo  meals  at  the 
common  table,  and  are  provided  wiA  apartments  in  the 
estdbtishment ;  and  the  Principal  has  the  privilege  of 
supplying  himself  with  fruit  and  vegetables  from  the 
garden*  The  appellant  is  required  to  reade  night  and 
day  upon  the  premises.  The  rooms  occupied  by  him, 
as  Prindpal,  are:  on  the  basement,  a  servants'  hall, 
eellais,  kitchen  and  scullery ;  on  the  ground  floor,  an 
entrance  hall,  litwary  and  dining  room ;  on  the  first 
floor,  a  drnwmg  room  and  one  bed  room ;  on  the  second 
floor,  one  bed  room,  with  two  smaller  rooms  also  for 
beds ;  and  three  attics  over  the  large  bed  room,  in 
an  upper  story.  The  Vice  Principal  and  each  of  the 
masters  has  only  a  sitting  room  and  bed  room.  The 
pupils  are  admitted  by  the  said  Committee  of  Council 
on  Education ;  and  all  the  expences  of  the  said  estab- 
lishment are  defrayed  by  the  said  Committee  out  of  the 
money  voted  by  Pariiament  for  the  promotion  of  public 
education.  On  the  opening  of  the  institution,  in 
Junnary  1850,  the  following  regulations,  amongst 
others,  were  adopted  by  tiie  said  Committee  of  Council 
on  Education. 

Admission  of  students. — ^The  payment  to  be  made  by 
the  students  will  be  30£  per  annum,  to  be  paid  half 
yearly  in  advance,  with  the  exception  of  those  who  obtain 
the  h](^st  exhibitions  hereinafter  mentioned*  Candi* 
dates  will  not  be  admitted  unless  they  can  shew  reasonable 
grounds  for  believing  they  will  be  enabled  to  meet  these 
piqrments  as  they  become  due.     Candidates  must  be  at 
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least  seventeen  years  of  age,  and  free  from  any  bodily       1353. 
infirmity  tending  to  impair  their  uaefalness  as  school-    xhe  Queen 
IPaaters. 

Exhibitions. — It  appeared  to  their  Lordships  that  it 
was  desirable  to  encourage  deserving  students  to  enter 
the  institution,  who  yet  might  be  unable  from  their  own 
or  their  friends'  resources  to  provide  entirely  for  the 
requisite  payments.  Candidates  for  exhibitions  will  be 
examined  on  the  subjects  prescribed  for  the  third  or 
lowest  degree  of  certificates  of  merit.  No  candidate 
will  receive  an  exhibition  who  fails  to  shew  on  examiner 
tion  an  amount  of  attainments  equal  to  that  required  of 
pupil  teachers  at  the  close  of  their  apprenticeship^  To 
the  five  best  candidatesy  not  falling  below  the  lowest 
standard  required  for  a  certificate  of  merit,  will  be 
granted  exhibitions  of  SOL,  for  one  year.  But  popular 
astronomy,  mechanics,  mensuration,  land  surveying  and 
levelling,  which  are  amongst  the  subjects  required  for 
the  thiid  degree  of  merit,  are  not  to  be  regarded 
as  indispensable  to  their  success  in  thdr  examination, 
provided  the  candidate  shews  himself  well  acquainted 
with  the  others,  especially  with  the  three  first  books 
of  EucUd.  To  the  six  candidates  next  in  order  of 
merit  will  be  granted  exhibitions  of  251,  for  one  year. 
To  the  ten  candidates  next  after  these  will  be  granted 
exhibitions  of  20il,  each  for  one  year. 

Certificates  of  Merit — It  appeared  to  their  Lordships 
that  it  was  very  probable  that  the  students  who  obtained 
money  to  pay  for  their  admissions  by  means  of  one  of  the 
above  named  exhibitions  might  be  quite  unaUe  at  the  end 
of  the  year  to  raise  the  30iL  necessary  to  enable  them  to 
remiun  in  the  institution  another  year.  It  appeaiied 
iJso  very  undesirable  that  these  students  (who  may 
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1853.  be  expected  to  be  superior  to  the  rest  in  attainments) 
The  Queen  ^^ould  be  obliged  to  leave  the  institution  at  the  close  of 
Temple  ^"'^  ^^^  year's  Study.  It  was  therefore  resolved  that, 
at  the  close  of  each  year,  the  students  should  be 
examined  at  the  same  time  as  those  of  the  other  training 
schools  under  inspection;  and  that  the  grants  made  to 
training  schools  on  account  of  successful  students,  in 
accordance  with  the  minute  of  21st  December  1846,  be 
extended  also  to  KneUer  Hall,  and  be  deducted  from 
the  payments  to  be  required  of  the  students  on  whose 
account  they  are  made. 

The  whole  amount  that  has  been  received  on  this 
account,  since  the  opening  of  the  establishment  in  1850, 
does  not  exceed  130iL ;  the  money  so  received  from  the 
different  students  is  applied  to  the  general  expences, 
and  in  reduction  of  the  outgoings  of  the  establishment, 
ahhough  the  sum  of  3021  is  not  sufficient  to  defray  the 
yearly  cost  of  the  board  and  maintenance  of  each 
student.  The  Principal  renders  a  quarterly  account  of 
all  receipts  and  disbursements  on  account  of  the  school, 
to  the  Lords  of  the  Committee  of  Council  on  Education 
(in  which  he  debits  himself,  inter  alia,  with  the  money 
received  from  and  on  account  of  the  students^  and  the 
pasturage  of  the  land,  and  credits  himself,  inter  alia, 
with  the  sums  paid  for  the  manure,  seed  &c.  for  the 
garden),  by  whom  those  accounts  are  to  be  audited 
and  controlled  The  object  of  the  establishment  is  to 
perfectly  train  and  prepare  the  students  to  act  in  the 
education  of  youth  ;  and,  as  they  become  qualified,  they 
are  to  be  recommended  by  the  Lords  of  the  Council 
aforesaid  to  fill  the  situations  of  schoolmasters  either  in 
prisons,  workhouses,  or  other  establishments  for  the 
gratuitous  education  of  the  poor.     There  is  also  a  school 
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held  in  one  of  the  rooms  of  the  establishment  for  1853. 
the  purpose  of  affording  practice  to  the  students  in  xhe  Queen 
elementary  instruction;  the  school  is  attended  by  the  Tlm'ple. 
poor  children  of  the  neighbourhood.  These  children 
are  required  to  pay  to  the  appellant  a  sum  weekly  for 
their  education,  and  are  allowed  to  purchase  books  from 
the  appellant  The  funds  derived  from  the  school  are 
entirely  spent,  and  are  intended  to  be  entirely  spent, 
upon  its  maintenance  and  improvement,  and  are  not 
carried  to  the  general  funds  of  the  training  establish- 
ment The  Court  of  Quarter  Sessions  further  find  that 
the  house,  so  as  above  allotted  to  the  use  of  the  Prin- 
cipal, is  not  more  than  is  sufficient  for  the  residence  of  a 
person  in  his  station  of  life  as  the  head  of  this  establish- 
ment with  his  fiimily ;  but  that  the  same  is  more  than 
sufficient  for  the  mere  dischaige  of  his  individual  duties: 
and  they  find  that  he  has  a  beneficial  occupation  of  such 
portion  of  the  house  as  is  not  required  for  the  discharge 
of  such  duties;  viz.  of  all  but  the  library  and  the  best 
bed  chamber;  unless  the  Court  of  Queen's  Bench  shall 
be  of  opinion  that,  as  he  is  required  by  the  nature  of  his 
office  to  reside  on  the  premises  by  night  and  by  day,  a 
sufficient  provision  for  the  accommodation  of  his  family 
ought,  within  the  meaning  of  the  decided  cases,  to  be 
considered  as  a  non-beneficial  occupation. 

The  question  for  the  opinion  of  this  Court  is,  whether 
the  premises  are  liable  to  be  assessed  to  the  relief  of  the 
poor.  If  the  Court  should  be  of  opinion  that  they  are 
not  liable  to  be  assessed,  the  order  of  Sessions  is  to  be 
quashed.  If  the  Court  should  be  of  opinion  that  the 
premises,  or  any  part  thereof,  are  liable  to  be  so  assessed, 
the  case  is  to  be  sent  back  to  the  Sessions,  and  the  rate 
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1853.        to  be  adjusted  accordingly:  it  being  conceded  that,  if 
The  Queen     ^^  premises  or  any  part  is  rateable,  the  appellant  is  to 
Tei^ls.      ^  considered  the  occupier  for  that  purpose. 

The  declaration  of  trusts,  of  which  a  copy  was 
attached  to  the  case,  was  made  between  James  FhilSpt 
Kay  ShutHeworthy  of  Downing  Street^  Esquire,  Secretary 
to  the  Committee  of  Council  on  Education,  of  the  first 
part,  and  Charles  Edward  Trevelyan^  of  the  Treasury 
Chambers^  WhUehaU^in  the  county  of  HSddlesexy  Esquire, 
of  the  second  part.  After  reciting  that  J,  P.  K.  Shut'- 
tkwarth  purchased  the  said  hereditaments  and  premises, 
not  with  his  own  money  or  on  his  account,  but  with  the 
money  of  the  said  Lords  Commissioners  of  Her  Majesty's 
Treasury,  and  on  behalf  of  the  Lords  of  her  Majesty's 
Council  on  Education,  and  for  the  purposes  of  public 
education,  as  he  the  said  J.  P.  K.  Shuitleworth  thereby 
acknowledged ;  and  that  it  had  been  deemed  advisable 
that  that  declaration  of  trusts  should  be  executed  by 
him :  it  was  declared  that  J.  P.  K.  S.  held  the  premises 
**  upon  trust  to  permit  and  suffer  the  said  several  premises 
and  hereditaments,  and  the  profits  thereof,  to  be  applied  to 
such  uses  and  purposes  as  the  Lords  of  the  Committee  of 
Council  on  Education,  or  one  of  Her  Majesty's  Principal 
Secretaries  of  State  in  their  default,  shall  fix>m  time  to 
time  direct  and  appoint ;  and  to  convey  and  assure  the 
said  hereditaments  and  premises,  or  any  part  thereof  to 
such  person  or  persons,  and  in  such  manner,  as  the  said 
Lords  of  the  Committee  of  Council,  or  the  said  Secre- 
tary of  State,  shall  fit>m  time  to  time  require;  and, 
further,  that  all  money  received  on  the  sale  or  demises 
of  all  or  any  part  of  the  said  premises  and  hereditaments, 
or  otherwise,  shall  be  paid  to  the  Lords  Commissioners 
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of  the  Treasury  for  the  time  being,  or  in  8udi  manner       ]853« 
as  the  said  Lords  of  the  Committee  of  Council,  or  the    The^vBiN 
said  Secretary  of  State,  or  the  said  Lords  Commissioners      tkufli. 
for  the  time  being,  shall  direct" 

The  case  was  aigued  in  tins  Term  (a). 

ManJtagtu  Chambers  and  HuddJestane,  in  support  of 
the  rate*  The  grounds  on  which  an  exemption  from 
poor  rate  is  claimed  seem  to  be,  that  the  property  is 
occupied  for  a  charitable  object,  and  also  that  it  is  public 
property.  The  class  of  cases  of  which  Bex  v.  fFaldo  (ft) 
18  one  proceed  upon  the  sopposition  that,  where  the 
object  for  which  the  premises  are  occupied  is  entirely 
charitable,  there  is  no  beneficial  occupier,  but,  where 
there  is  any  benefidal  occupation,  though  it  be  in  fur- 
therance of  a  diaritable  object,  the  premises  are  rateable ; 
JUx  Y.  Oat  (c),  Hex  Y.  Mmday  (d),  lUx  y.  Agixr  (e). 
The  earlier  cases  on  this  subject  are  collected  in  1  iVb- 
Uais  P.  Z*(4th  edition)  187,  188;  and  the  principle 
there  deduced  firom  them  is,  that  the  distinction  <<as  to 
where  charities  are  rateable,  and  where  they  are  not  so, 
eeeme  to  depend  on  this,—- whether  there  is  anybody  who 
can  be  rated  as  beneficial  occupier."  That  is  the  prin- 
ciple laid  down  also  in  Holfirrd  y.  Copelani  (ff),  which 
was  decided  on  the  ground  that  the  Masters  in  Chan- 
ceiy  were  not  beneficial  occupants  of  their  chambers^ 
Then  comes  the  question,  whether  there  is  any  bene- 
ficial occupation  in  this  case.  It  is  agreed  in  the  case 
that  no  question  shall  arise  as  to  whether  Mr.  Temple 
is  the  right  person  to  be  rated  or  not;  so  that  it  is  not 

(a)  On  20th  and  23d  April,  before  Lord  Campbea  C.  J.,  ErU  and 
CmnptoH  tlSL 
(6)  Cald.  35S.  (e)  6  T.  R.  332. 

(<0  1  Etui,M4,  ,  (e)  UJBast,2&6, 

(S)  ^  B.i  P.  129. 
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1853.  material  who  is  the  occupant.  In  Rex  v.  Terrott  (a)  a 
The  Queen  lieutenant  colonel  was  held  to  be  a  beneficial  occupant 
Temple.  ^^  ^^®  rooms  in  the  barracks  allowed  for  the  accommo- 
dation of  himself  and  family.  In  the  present  case  the 
masters  have  rooms ;  and  the  Principal  has  the  benefit 
of  the  produce  of  the  garden.  The  whole  of  the 
premises  are  occupied  so  as  to  produce  money.  The 
pasturage  is  let:  the  students  pay  30/.  a  year;  and, 
though  it  is  found  that  the  expences  exceed  the  amount 
received,  that  is  immaterial ;  Regina  v.  Steny  {b).  The 
object  for  which  the  premises  are  occupied  is  a  laudable 
one :  but  that  does  not  affect  the  question ;  Qovemors 
of  the  Bristol  Poor  v.  Wait  {c\  Rex  v.  SL  Giles, 
York  {d%  Regina  v.  Baptist  Missionary  Society  (e). 
Regina  v.  WUson  (g)  is  distingilishable  fix)m  the  pre- 
sent case  for  the  same  reasons  as  those  for  which  it 
was  distinguished  fi'om  Regina  v.  Baptist  Missionary 
Society  {e\  in  the  judgment  in  the  latter  case.  Then, 
as  to  the  premises  being  public  property.  The  cases  on 
that  subject  also  proceed  on  the  ground  that  there  is  no 
beneficial  occupation  where  the  property  is  occupied 
solely  for  public  purposes;  Rex  v.  J%tf  Commissioners  of 
Salter's  Load  Sluice  (h).  [Lord  Campbell  C.  J.  The 
true  principle  on  which  that  case  was  decided  was  that 
the  local  Act  appropriated  the  tolls  to  particular  pur- 
poses so  as  to  exclude  the  payment  of  poor  rates.  I 
should,  if  it  were  a  new  matter,  have  doubted  whether 
that  was  the  true  construction  of  the  Act  in  that  case. 
But  from  the  generality  of  the  marginal  note  in  that 
case  arose  that  class  of  cases  in  which  there  was  thought 

(a)  3  Ea,t,  506.  (6)  12  A.  ^  E.  84. 

(e)  5A.^  E.  1.  (rf)  3  3.^  Ad.  673. 

(«)  10  Q.  B,  884.  (p)  12  A,  ^  E,  94. 

(A)  4  r.  JR.  730. 
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to  be  an  exemption  of  property  held  for  public  purposes.  ]853. 
lliose  cases  were  reviewed  in  Birkenhead  Dock  Trusteee  The  Qoksn 
T.  Birkenhead  Overseers  (a).]  There  is  no  local  Act  in  temflb. 
this  case.  The  property  does  not  belong  to  the  Crown : 
but,  even  if  the  premises  were  the  property  of  the  Crown, 
they  would  be  rateable  if  occupied  beneficially  by  private 
persons;  Bex  v.  TerroU  (ft),  Begina  v.  Ponsanby  (c). 
Begina  v.  Shee  (d)  was  decided  on  the  ground  that 
Royal  property  is  not  rateable  except  in  the  hands  of 
private  occupiers.  Brk  J.  so  explains  the  case  in  Be- 
gina V.  Baptist  Missionary  Society  (e).  [Lord  Campbell 
C.  J.  It  is  not  questionable  that  the  occupation  is  for 
the  public  benefit:  and,  as  there  is  an  annual  appro- 
priation Act,  the  Legislature  must  have  sanctioned  the 
application  of  the  puNic  money  for  the  public  benefit 
in  this  way.  But  it  could  hardly  be  the  intention  of 
the  Legislature  to  throw  any  part  of  the  burthen  of 
these  purposes,  which  are  for  the  general  benefit,  ex- 
clusively on  the  rate  payers  of  this  parish.]  There  is 
another  point:  that,  supposing  the  premises  generally 
not  to  be  rateable,  the  Principal  is  rateable  for  the  ac- 
commodation in  excess  of  what  is  necessary;  Bex  v. 
Terrott{b). 

Bodkin  and  BaUantinei  contra.  It  is  impossible,  after 
Begina  v.  Sterry  (g)  and  Begina  v.  Baptist  Missionary 
Society  (A),  to  contend  that  the  premises  are  not  rate- 
able, because  occupied  for  a  benevolent  object.  But 
the  case  is  within  Begina  v*  Sffiee  (d):  the  persons  who 
occupy  do  so  only  as  servants  of  the  Crown,  and  occupy 

(d)  Ante,  p.  148.  (»)  3  Eati,  506. 

(0  3  Q.  £.  14.  (d)  AQ.B.% 

(0  10  Q.  B.  893.  (ff)  12  A.  Sf  E.  84. 

(A)  10  Q.  B.  884. 
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1853.  only  so  far  as  is  necessary  for  the  pnrpose  of  the  Crown. 
The  QuESM  loL  Bex  V.  Terratt  {a)  the  distinction  is  taken  between  a 
•f2^i2^  person  having  the  use  of  the  subject  of  the  rate  for  the 
mere  exercise  of  public  duty  therein,  and  one  who  has 
a  beneficial  occupation.  In  that  case  it  was  found  that 
Colonel  Terratt^B  family  resided  on  the  premises,  which 
was  not  at  all  essential  for  his  public  du^ ;  and  therefore 
he  had  a  beneficial  occupation.  In  the  present  case  it 
is  found  that  Mr.  Temple  must  reside  by  night  and 
by  day.  It  therefore  comes  to  be  a  question  of  fact, 
whether  it  can  be  seen  that  he  has  a  beneficial  occu- 
pation in  excess  of  what  is  requisite.  In  other  respects 
the  case  cannot  be  distinguished  firom  Regma  y.  Shee{b)» 
[Lord  Campbell  C.  J.  Were  there  any  payments  by 
pupils  in  that  case?]  There  *were  not:  but  5000il 
a  year  was  collected  for  admissions  to  the  exhibitions ; 
and  there  is  no  distinction  in  principle  between  the  two 
modes  of  payment  The  keeper  there  resided,  occupied 
apartments,  and  received  a  salary,  just  as  Mr.  Temple 
does  here.  [Lord  Campbell  C.  J.  The  rate  was  not 
on  the  keeper,  but  on  the  president.]  No  aigument 
was  raised  on  that  in  the  case;  nor  did  the  decision 
turn  on  it.  [Erie  J.  I  was  counsel  in  that  case :  and, 
according  to  my  recollection,  there  was  an  arrangement 
that  the  question  should  be,  not  whether  Sir  A,  Shee 
was  the  right  person  to  be  rated,  but  whether  the 
premises  were  rateable  {cy]  Then,  as  to  the  supposed 
excess  in  the  accommodation :  it  was  merely  a  question 
for  the  Committee  of  Council  on  Education  to  say  what 
accommodation  was  requisite.  The  governor  of  a  gaol 
is  not  rateable  though  his  family  reside  with   him; 

(a)  3  SoMt,  506.  (b)  A  Q.  B.  2. 

(c)  SetAQ.B,  i3,  note  (a). 
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Regina  v.  Shepherd  (a),  JusHcex  of  Bedfordshire  v.  St.        1853. 
Paul,  Bedford  (ft>  Th.Qi;>RN 

Cur,  adv.  vulL      x«ii*»t«. 

Lord  Campbbll  C.  J.  now  delivered  the  judgment  of 
the  Conn. 

In  thi;s  case  we  are  called  upon  to  say  **  Whether  the 
premises  are  liable  to  be  assessed  to  the  relief  of  the 
poor?" 

It  was  hardly  contended,  on  the  part  of  the  appellant^ 
that,  if  this  <' normal  and  model  school  for  the  training 
of  masters  of  schools  for  pauper  and  criminal  children" 
had  been  established  and  conducted  by  a  society  of 
public  spirited  individuals  firom  their  own  funds,  the 
rate  would  not  have  been  lawful  In  support  of  the 
rate,  the  decisions  of  this  Court  in  Regina  v.  Sterry  (c) 
and  Regina  v.  BapHit  Missionary  Society  {d)  (of  which 
we  entirely  approve)  would  have  been  decisive.  We 
have  here  a  house  and  land  producing  profit,  and 
beneficially  occupied.  The  institution  is  not  of  such  a 
charitable  nature  as  to  bring  it  within  the  class  of  cases 
beginning  with  Rex  v.  tFaldo  (e) :  and,  although  the 
purposes  may  be  of  a  public  and  very  laudable  character, 
this  consideration  alone  will  not  exempt  corporeal  here- 
ditaments finom  liability  to  be  assessed  to  the  relief  of 
the  poor,  even  where  the  furtherance  of  education  and 
religion  is  in  view;  for  there  is  no  power,  as  yet,  con- 
ferred on  an  individual  to  compel  the  rate-payers  of  the 
parish  in  which  he  wishes  to  found  such  an  institution 
to  contribute  to  it  against  their  inclination.    It  might 

(a)  1  Q.  B.  170.  (b)  7  Exeh.  650. 

(e)  12  A.  A*  B.  84.  (d)  10  Q.  B.  884. 

(«)  Caid.  358. 
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1853.        b&ve  been  well  if  the  dedication  of  real  property  to 
The  QusBN    purely  charitable  purposes  had  not  exempted  it  from 
Tem'plb.      rateability,  and  if  the  trustees  of  the  charity  had  taken 
it,  subject  to  its  former  burdens,  instead  of  the  founder 
being  munificent  at  the  cost  of  others.    This  appears  to 
have  been  considered  as  law  in  the  time  of  Lord  HoUj 
who  says :  '*  Hospital  lands  are  chargeable  to  the  poor 
as  well  as  others;  for  no   man,  by  appropriating  hb 
lands  to  an  hospital,  can  dischaige  or  exempt  them 
from  taxes  to  which  they  were  subject  before,  and  throw 
a  greater  burthen  upon  theirneighbours  ;**  Anonymous  (a) 
case  in  Salkeld.     At  present  we  think  it  must  be  taken 
as  settled  that  a  house  or  land  applied  to  purely  chari- 
table purposes,  in  the  common  acceptation  of  that  term, 
and  occupied  only  by  the  objects  of  the  charity,  or  in 
furtherance  of   the  charitable  purpose  without  profit 
being  derived  firom  it  to  any  one,  is  exempted  from 
rateability.    But,  if  land  and   houses  produce  profit 
which  is  not  entirely  so  applied,  the  occupiers  are  rate- 
able, although  they  apply  it  to  purposes  beneficial  to 
the  public,  unless  the  benefit  is  enjoyed  by  all  who 
contribute  to  the  poor^s  rate,  and  by  them  exclusively. 
Neither  the  statute  of  43  Uliz.  c.  2.  nor  any  subsequent 
statute  gives  any  exemption  from  rateability  under  such 
circumstances :  and  we  can  not  confer  upon  a  rate  payer 
the  power  of  increasing  the  contribution  of  his  fellow 
rate-payers,  and  multiplying  the  probable   number  of 
paupers  to  be  maintained  by  the  parish,  however  disin- 
terested and  laudable  his  object  may  be  in  seeking  to 
benefit  the  community. 

The  counsel  for  the  appellant  relied  entirely  on  the 

(a)  2  SaUi.  527. 
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&ct  that  this  institution  is  established  by  the  Govern-  1858. 
ment  of  the  country :  contending  that  Regina  v.  Shee  (a)  xhe  Queen 
is  an  express  authority  to  prove  that  on  this  ground  the  ts^u. 
premises  in  question  are  entirely  exempted  from  rate^ 
ability.  There  may  be  some  di£Sculty  in  reconciling 
this  case  with  Jtex  y.  Terrait  (b)  and  Regina  v.  Poii- 
9onby{e)y  when  we  consider  the  statement  that,  from 
the  use  of  the  Exhibition  Rooms,  the  Royal  Academy 
derived  a  revenue  of  5000il  a  year,  part  of  which  was 
employed  in  allowances  to  travelling  students,  in  pen- 
sions to  members  of  the  Society  who  may  be  in  want, 
and  their  widows,  in  an  annual  dinner  to  the  members 
of  the  Academy  and  to  persons  in  elevated  situations  of 
high  rank,  distinguished  talents,  or  known  patrons  of  the 
arts,  who  attend  as  guests  on  these  occasions ;  and  that, 
after  payment  of  the  various  expences  above  mentioned 
out  of  the  receipts  of  the  Society,  there  has  been  usually 
a  surplus  of  variable  amount,  sometimes  considerable,  at 
other  times  small,  which  is  applied  towards  the  increase 
of  the  stock  belonging  to  the  Society  invested  in  the 
names  of  trustees  in  trust  for  the  general  purposes  of  the 
institution.  But,  assuming  this  case  to  be  well  decided, 
we  are  of  opinion  that  material  differences  are  to  be 
found  between  it  and  the  case  at  bar.  There  con- 
siderable stress  was  laid  upon  the  apartments  rated  being 
part  of  the  hereditary  domains  of  the  Crown ;  and  it  was 
said  by  Lord  Denman,  in  delivering  the  judgment  of  the 
Court  (rf),  '*  that  the  appellants  may  well  be  considered 
as  the  ministers  or  agents  of  the  Crown  for  furthering 
objects  for  which  property  of  the  Crown  is  employed." 
Great  weight  likewise  appears  to  have  been  given  to  the 

(«)  4  Q.  B.  2.  (*)  3  JSToj/,  606. 

(O  3  Q.  B.  14.  (rf)  4  Q.  A  17. 
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1858.  manner  in  which  King  George  III.  fonnded  the  Royal 
TbeQuEXK  Academy,  and  the  honourable  obligation  supposed  to  be 
Tbmflb.  ^^^^  ^P^^  ^  Crown  to  make  up  any  deficiency  that 
might  arise  in  its  funds.  ^^At  the  commencement  of 
the  Society,"  says  Lord  Denman  (a\  «^  the  King  supplied 
the  deficiency  in  their  funds  out  of  the  privy  puiae:  and 
even  now,  if  the  profits  firom  the  annual  exhibition 
should  fax],  and  the  sums  which  the  providence  of  the 
Society  has  invested  in  the  funds  be  expended,  the 
Society  must  probably  fall,  unless  sustained  by  the  bounty 
of  the  Crown."  None  of  these  fiicts  or  observations  are 
applicable  to  the  ''normal  and  model  School" established 
in  the  parish  of  Tunckenham  on  premises  purchased  by 
Mr.  Kaye  ShiUtletoorth  ''  on  the  behalf  of  the  Lords  of 
Her  Majesty's  Council  on  Education,  and  for  the  purposes 
of  public  education"  (the  expence  being  defirayed  by  a 
vote  of  the  House  of  Commons), ''  upon  trust  to  permit 
and  suffer  the  said  several  premises  and  hereditaments^ 
and  the  profits  thereof  to  be  applied  to  such  uses 
and  purposes  as  the  Lords  of  the  Committee  of  Council 
on  Education,  or  one  of  Her  Majesty's  Principal 
Secretaries  of  State  in  their  default,  shall  fix)m  time 
to  time  direct  and  appoint.*'  Other  and  still  more 
important  differences  present  themselves  as  we  proceed. 
The  pasturage  of  a  portion  of  the  land  is  let,  and  the 
proceeds  carried  towards  the  expences  of  the  establish- 
ment If  the  whole  property  purchased  had  been  let, 
there  can  be  no  doubt  that  the  whole  would  have  been 
rateable,  although  the  rent  might  all  be  applied  to  the 
purposes  of  the  institution.  A  sum  of  SOL  per  annum 
is  to  be  paid  by  the  students ;  and  candidates  are  not  to 
be  admitted  unless  they  can  shew  reasonable  grounds 

(a)  4  Q.  B.  17. 
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for  believing  ihat  thej  will  be  able  to  meet  the  payments  1953. 
as  ihej  become  doe.  A  Bimilar  payment  in  Regina  v.  The  QuEsir 
Sterrjf  (a),  of  121  per  annum  by  or  on  behalf  of  each  tkmplb. 
scholar,  was  considered  sufficient  to  distinguish  that  case 
from  those  cases  of  occupation  for  charitable  purposes 
which  have  been  considered  not  rateable  as  not  bene- 
ficial. ''This  sum,"  says  Lord  Denmath  'Mt  is  true,  is 
not  adequate  to  the  expence,  and,  in  a  popular  sense, 
does  not  make  the  occupation  of  the  premises  beneficial, 
f .  e.  gainful :  but  still  it  is  a  revenue  which  the  building 
produces ;  and  actual  gain  on  a  balance  of  profit  and  loss 
is  not  needful ;  it  is  enough  if  a  jevenue  be  produced.'* 
Further,  there  is  a  school  on  the  premises  for  elementary 
instruction,  attended  by  children,  who  are  required  to 
pay  to  the  appellant  a  weekly  sum  for  their  education, 
and  who  are  allowed  to  purchase  books  firom  him. 

We  do  not  consider  it  necessary  to  advert  particularly 
to  the  portion  of  the  house  occupied  by  the  appellant 
and  his  family,  as  we  have  come  to  the  conclusion  that 
the  premises  genendly  are  liable  to  be  assessed  to  the 
relief  of  the  poor.  We  can  discover,  for  this  purpose,  no 
substantial  difierence  between  the  ''  normal  and  model 
school**  and  any  other  educational  establishment  where 
cheap  education  is  ofiered  firom  the  bounty  of  a  founder. 
The  funds  which  mainly  contribute  to  the  support  of  the 
establishment  are  supplied  out  of  the  public  revenue; 
but  this  fact  seems  to  us  to  affoxd  no  reason  for  our 
putting  a  construction  upon  the  statute  of  Elizabeth^ 
contrary  to  its  natural  meaning,  prejudicial  to  the  rate- 
payers in  the  parish,  and  unauthorized  by  any  prior 
decision.     Poor*s  rate  continuing  to  be  paid  in  respect 

(a)  12  A.  i  E.  84,  93. 
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1853.       ^f  ^^^^  premises  as  hitherto,  no  serious  obstacle  can  be 
The  QaBBN    presented  to  the  successful  progress  of  this  laudable  insti- 
rp  ^'  tution ;  and  any  deficiency  in  its  funds  firom  this  pay- 

ment will  no  doubt  be  made  good.  Parliament  shewing 
itself  just  as  well  as  generous. 
For  these  reasons  we  give 

Judgment  for  the  respondents. 


Saturday, 
May  7th. 


The  Queen  against  Arthur  Hills. 


An  indictment 
for  a  nuisance 
was  remoTcd 
into  this  Court 
by  certiorari, 
at  the  instance 
of  defendant, 
who  entered 
into  recogni- 
Bance,  with 
two  manu- 
captors,  under 
Stat.  5  &  6 


T>OVILLi  in  last  Term,  obtained  a  rule  calling  on 
the  defendant  to  shew  cause  why  a  writ  of  attach- 
ment should  not  issue  against  him,  for  his  contempt  in 
not  paying  the  sum  of  2432L  lbs.  9d,  pursuant  to  a  rule 
of  this  Court  and  an  allocatur  of  the  Master  on  the 
Crown  side,  made  thereon ;  and  calling  also  on  the  de- 
fendant, Joseph  Graham  and  Henry  Gastineau,  the  bail 
w!'&  M.  e.  11.  of  the  defendant  in  this  prosecution,  to  shew  cause  why 
was  convicted,  the  recognizances  of  the  defendant  and  of  his  said  bail, 
call^  np  for"^  entered  into  on  removing  the  indictment  in  this  prosecu- 
SdST^' "     ^^^  ^°^^  ^^^  Court,  should  not  be  estreated  into  the 

made  by  con. 
sent,  respiting 

the  judgment  until  a  report  should  be  made,  as  to  the  nuisance,  bv  a  referee,  and  ordering  the 
costs  to  be  taxed.  The  oosU  were  Uxed ;  but  tiie  referee  refused  to  undertake  the  reference. 
The  defendant  not  having,  on  demand,  paid  the  taxed  costs,  the  prosecutors  issued  a  t.  fa., 
which  proved  unfruitful :  afterwards  the  defendant  became  bankrupt :  and  the  prosecutors 
proved  the  taxed  amount  of  costs  under  the  bankruptcy;  upon  whicn  a  dividend  of  2«.  lOd 
was  declared. 

After  this,  defendant  was  called  up  for  Judgment  and  sentenced :  the  prosecutors  there- 
upon took  out  a  side  bar  rule  for  taxation;  and  the  allocator  was  given  for  a  sum  including 
the  amount  formerly  taxed,  with  a  small  addition  for  the  costs  of  the  last  brinrag  np  for 
judgment.  Defendant  and  his  bail  not  having  paid  these  costs,  a  motion  was  made  to  attach 
him,  and  to  estreat  the  recogniiances. 

Held  that,  as  affainst  defendant,  the  rule  must  be  discharged,  the  proof  in  bankruptcy 
having  been  made  for  substantially  the  same  sum  as  that  in  the  last  allocatur. 

But  that,  as  against  the  bail,  the  facts  supplied  no  answer :  and  the  rule  against  them 
was  made  absolute. 


The  QuEEM 

V. 

U1LL8. 
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Exchequer.     On  notice  to  the  defendant  and  his  said        ]853 
bail. 

The  following  facts  appeared  from  the  affidavits  on 
which  the  rule  was  obtained. 

The  indictment,  which  was  for  a  nuisance  in  carrying 
on  a  manufactory  of  oil  of  vitriol,  was  removed  into  this 
Court  by  certiorari,  on  defendant  entering  into  the  usual 
recognizance.     Defendant  pleaded  to  the  indictment; 
which  was  tried  at  the  Surrey  Spring  Assues,  1851 ;  when 
defendant  was  found  Guilty.    Judgment  was  signed  on 
dOth  April  185 1 :  and  defendant  was  brought  up  forjudge 
ment  on  8th  May  1851 ;  when  the  Court,  by  consent, 
made  a  rule  that  the  judgment  should  be  respited  till 
after  the  report  after  mentioned ;  and  that  it  should  be 
referred  to  the  coroner  and  attorney  of  this  Court  to  tax 
the  costs  to  be  paid  by  the  defendant  to  the  prosecutors; 
and  that  it  should  be  referred  to  Professor  Brande  (or, 
on  his  declining,  to  Mr.  Grove),  to  report  whether  the 
factory  could  be  carried  on  so  as  to  prevent  a  nuisance 
&c. ;  the  report  to  be  made  on  or  before  the  first  day  of 
the  then  next  Michaelmas  Term ;  and  defendant  to  pay 
the  expence  of  the  reference.     Professor  Brande  and 
Mr.  Grove  both  declined  to  take  the  reference.     Appli- 
cation was  made,  on  behalf  of  the  prosecutors,  to  the 
defendant,  to  consent  to  an  enlargement  of  the  time  for 
making  the  report:   but  defendant  refused  to  concur. 
The  prosecutors  (who  had  taken  no  intermediate  step, 
because   they  understood  that  defendant  proposed   to 
remove  his  works),  on  3d  Febnuiry  1852,  carried   in 
their  bill  of  costs  for  taxation.     The  taxation  was  com- 
pleted on  5th  oi February;  and  the  taxed  costs  amounted 
to  227/.  16^.  Wd.     After  some  negociation  respecting 
the  payment  of  these  costs,  which  produced  no  result, 

VOL.  IL  N  B.    &  B. 
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1853.        the  prosecutors,  on  10th  February  1852,  caused  a  fi.  fa. 
The  Qdeen     ^®  "^  issued  for  the   amount  of  the  costs,  which,  on 

HiLLB.  ^^^  February^  was  levied  on  goods  in  Surrey^  as  goods 
of  defendant.  On  12th  February ^  the  agent  of  the 
prosecutor  was  served  with  an  interpleader  summons, 
on  behalf  of  the  sheriff  of  Surrey.  On  the  hearing 
before  the  Judge,  there  was  produced  a  bill  of  sale 
of  all  defendant's  effects,  executed  by  defendant  to  his 
brother  Frank  Clark  lElb.  The  prosecutors,  in  conse- 
quence, abandoned  the  levy.  In  the  same  month  a 
fiat  in  bankruptcy  issued  against  defendant.  He  was 
adjudged  a  bankrupt ;  and  prosecutors  proved  the  costs, 
as  a  debt,  under  the  bankruptcy.  It  was  sworn,  on 
information  and  belief,  that  there  would  be  only  a  small 
dividend.  On  7th  June^  1852,  defendant  was  brought 
up  for  judgment,  and  was  thereupon  fined  a  shilling 
and  discharged.  The  prosecutors  drew  up  the  usual 
side  bar  rule,' on  final  judgment;  and,  on  14th  June, 
1852,  the  Master  taxed  the  costs,  including  in  his 
taxation  the  costs  taxed  upon  the  rule  of  8th  May  1851. 
The  defendant's  attorney  objected  to  the  Master  giving 
an  allocatur,  stating  that  he  should  apply  to  set  aside 
the  side  bar  rule :  and  the  Master  consented  to  postpone 
the  allocatur.  On  17  th  June,  a  Judge,  at  chambers, 
made  an  order  to  suspend  the  allocatur  until  after  the 
4th  day  of  Michaelmas  Term  next  Defendant  not 
having  made  any  application  within  the  first  four  days 
of  Micfiaelmas  Term,  the  prosecutors  obtained  an  appoint- 
ment to  take  the  allocatur:  and,  on  9ih Navemberf  1852, 
the  Master  gave  his  allocatur  for  243/.  \5s.  9</.,  which 
included  the  costs  taxed  under  the  rule  of  8th  May, 
1851.  It  was  deposed,  on  information  and  belief,  that  no 
dividend  had  yet  been  declared  under  the  bankruptcy. 
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Defendant  obtained  bis  certificate  on  19tb  May^  1852.        1853. 
The  side  bar  rule  and  allocatur  were  served  on  defend-    The  Queen 
ant  and  each  of  the  bail;  and  payment  demanded:  but       yIuj^ 
no  payment  had  been  made. 

In  opposition  to  the  rule  it  was  deposed  that,  under 
the  interpleader  summons,  an  issue  was  directed :  but 
the  prosecutors  did  not  proceed  with  it ;  and  an  order 
was  made  that  the  sum  of  240iL,  vfhich  had  been  paid 
into  Court  by  the  claimant  under  the  bill  of  sale  to 
abide  the  erent,  should  be  repaid  to  the  claimant,  with 
the  costs  of  the  interpleader  issue.  A  dividend  of 
2«.  lOd.  in  the  pound  had  been  declared;  of  which 
notice  had  been  given  to  the  prosecutors :  and  a  divi- 
dend warrant  was  in  the  hands  of  the  official  assignee 
ready  to  be  handed  over  to  the  prosecutors.  On  the 
attendances  for  tazatioui  under  the  side  bar  rulci  the 
defendant's  attorney  protested  against  the  taxation,  on 
the  ground  that  the  costs  had  already  been  taxed  under 
the  role  of  8th  May  1851,  and  the  amount  upon  such 
taxation  proved  under  the  bankruptcy.  The  sum  allowed 
upon  the  allocatur  was  the  amount  of  the  costs,  as 
first  taxed,  with  an  addition  for  the  costs  of  the  last 
bringing  up  for  judgment. 

M.  Chambers  and  Brandey  now  shewed  cause.  The 
prosecutors  have  elected  to  proceed  for  the  costs,  first, 
by  execution,  and,  next,  under  sect  182  of  The  Bank- 
rupt Law  Consolidation  Act,  1849  (stat  12  &  13  Vict. 
c.  106.),  by  proving  under  the  bankruptcy.  After  this^ 
they  cannot  proceed  by  attachment  against  the  defend* 
ant,  under  stat  5  &  6  fP:  &  J(f.  e.  11.  s.  3.  [Lord 
Campbell  C.  J.    Are  you  not  concluded  by  the  allocatur  ? 

N  2 
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1853.  Should  you  not  have  applied  to  set  the  side  bar  rule 
The  QuEBN     aside?    That  was    the   course   pursued  in  Refftna  v. 

Hills.  ff^fson  (a).]  It  is  enough  to  shew,  so  far  as  the  defend- 
ant is  concerned^  that  there  has  been  no  contempt :  and 
this  is  shewn  by  the  prosecutor's  having  received  what  is 
legally  satisfaction  from  the  defendant.  Then,  as  to  the 
bail,  the  side  bar  rule  is  not  taken  out  as  against  them ; 
and  this  would  have  been  the  answer  if.they  had  applied 
to  set  it  aside.  [Loid  Campbell  C.  J.  Might  they  not 
have  applied,  as  being  prejudiced  by  it?]  They  are  not 
prejudiced  till  they  are  called  upon.  [Lord  Campbell 
C.  J.  Mr..  Jones,  the  Master,  reports  to  us  that,  when 
the  side  bar  rule  is  obtained,  the  officers  do  not  pro^ 
ceed  to  taxation  till  notice  has  been  given  to  the 
bail.]  The  bail  are  not  called  upon  to  shew  cause,  and 
have  therefore  no  absolute  right  to  appear:  that  is  the 
proper  test  of  their  position ;  not  whether  they  would 
be  allowed  to  appear.  Then,  on  the  merits,  neither 
the  defendant  nor  his  bail  are  liable  to  pay  these 
costs.  There  is  nothing  to  prevent  the  prosecutors 
from  obtaining  them  by  the  fiiture  dividends  under  the 
bankruptcy.  The  bail  are  merely  security  for  the  de- 
fendant, who,  under  these  circumstances,  cannot  be 
considered  as  having  made  failure  to  pay.  There 
can  be  no  estreat  unless  there  be  a  party  grieved,  under 
Stat  5  &  6  fF.  &  Af.  c.  11.  s.  3.  But  how  are  the  pro- 
secutors aggrieved,  when  they  have  obtained  a  legal 
satisfaction  for  their  costs?  There  is  no  express  pro- 
vision in  the  statute  for  estreating  the  recc^izance: 
nor  can  there  be  any  equitable  ground  for  doing  so, 
where  the  prosecutors  have  elected  to  have  recourse  to 

(a)  \  E.^  B.  697. 
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another  remedy.    [Lord  Campbell  C.  J.    I  do  not  under-        1853. 
stand  how  a  surety,  which  is  the  character  in  which  you    The  Queen 
place  the  bail,  is  discharged  by  a  creditor  having  received        Hills. 
a  part  from  the  principal]     How  much  is  to  be  enforced 
fix>m  the  bail  under  such  circumstances?    [^Cramptan  J. 
That  is  a  question  for  the  Exchequer,  upon  application 
for  mitigation.]     Further,  the  prosecutors,  having  con- 
sented to  the  rule  of  8th  May  1851,  have  precluded  * 
themselves  from  any  remedy  which  they  might  have 
under  the  recognizance    by    the    ordinary  course    of 
obtaining  final  judgment  and  taking  a  side  bar  rule  for 
taxation.     By  taking  a  substituted  remedy  against  the 
princip&l  they  discharge  the  surety. 

Bacill,  contril.  As  to  the  last  point,  the  bargain,  if  it 
be  one,  was  not  fulfilled,  the  money  not  having  been 
paid  upon  the  first  taxation.  As  to  the  proof  under  the 
bankruptcy,  the  allocatur  and  judgment  are  posterior  to 
the  bankruptcy.  At  any  rate  the  rule  must  be  absolute 
as  against  the  bail  In  Regina  v.  Thornton  (a)  an 
indictment  had  been  removed  by  certiorari;  and  the 
defendant  was  convicted:  he  had  been  through  the 
Insolvent  Court,  after  being  taken  in  execution  for 
the  costs,  and  was  without  money.  The  recognizance 
having  been  estreated,  the  Court  of  Exchequer  stayed 
the  proceedings  on  the  recognizances  as  against  the 
defendant,  but  refused  to  relieve  the  bail.  (He  was 
then  stopped  by  the  Court) 

Lord  Campbell  C.  J.  The  rule  cannot  be  supported 
as  against  the  defendant:  the  sum  which  must  be  looked 
upon  as  the  principal  debt  has  been  proved  under  the 
bankruptcy.     But,  as  to  the  application  to  estreat,  no 

(a)  4  Exch,  820. 
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answer  has  been  given.     The  rule  therefore  to  estreat 


The  Queen     ^^^  recognizances  must  be  made  absolute  generally. 
WiOHTMAN,  Eble  and  Cbompton  Ja.  concurred. 


V* 
UlLLB. 


''Ordered^  That  so  much  of  the  rule»  made  the  last 
Term,  as  calls  upon  the  defendant  to  shew  cause  why  a 
writ  of  attachment  should  not  issue  against  him  for  his 
contempt  in  not  paying  the  sum  of  243iL  I5s.  9d.,  pur- 
suant to  a  rule  of  Court,  and  the  allocatur  of  the  Master 
on  the  Crown  side  of  this  Court  made  thereon,  and  why 
the  recognizance  of  the  said  defendant,  entered  into  on 
removing  the  indictment  in  this  prosecution  iAto  this 
Court,  should  not  be  estreated  into  the  Exchequer,  be 
now  discharged.  And  it  is  further  ordered,  that  the 
recognizances  o(  Joseph  Graham  and  Henry  Gastineau, 
the  bail  of  the  defendant  in  this  prosecution,  entered 
into  on  removing  the  indictment  in  this  prosecution 
into  this  Court,  be  estreated  into  the  Exchequer." 


Saiurdtty, 
Afoy  7th. 


The  Queen  against  The  Governor,  Deputy 
Governor,  Assistants  and  Guardians  of  the 
Poor  in  the  Town  of  Kingston  upon  Hull. 


The  town 
clerk  is  not 
entitled  to 
charge  the 
orerseen  of 
pariihes  for 
the  duties 


TTUGH  HILL,  in  last  Term,  obtained  a  rule  calling 

on  the  defendants  to  shew  cause  why  a  mandamus 

should  not  issue,  commanding  them  to  pay  to  Thomas 


which  he  performs  in  respect  of  the  reeistimtion  of  parliamentuy  voters  of  a  borough,  under 
Stat  6  &  7  Viet,  e,  18.  B?  sect.  55  the  pariah  oflBcers  are  to  repay  to  him  his  **  ezpences 
incurred ;"  but  these  words  apply  only  to  such  moneys  as  he  has  properly  expended. 


remuneration  for  his  labour. 


ezpences 
'  not  to 
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Thompson,  town  clerk  of  the  town  of  Kingston  upon  Hull,        1853. 
out  of  the  moneys  in  their  hands  collected  or  to  be    The  Queen 
collected  for  the  relief  of  the  poor  of  the  United  Parishes    coveraora  of 
of  Holy  Trinity  and  St.  Mary,  in  Kingston  upon  HuU       ^^JJ^ 
aforesdd,  the  sum  of  4&1  9s.  2d.,  being  the  balance 
remaining  unpaid  of  the  sum  of  90/«  lOs.  6d.,  mentioned 
in  a  certificate  referred  to  in  the  affidavit  read  upon 
granting  the  rule. 

In  the  affidavit  of  Thomas  Thompson,  upon  which 
(among  others)  the  rule  was  obtained,  the  following 
facts  were  deposed  to.  By  stat  5  G.  4.  c.  ziii.  (local 
and  personal,  public,  ''for  the  better  maintenance,  em- 
ployment and  regulation  of  the  poor  of  the  town  of 
Kingston  upon  Hull,  and  for  repairing  or  rebuilding  the 
workhouse  there")  the  parishes  of  Holy  Trinity  and 
St  Mary,  in  the  borough  of  Kingston  upon  Hull,  are 
united  for  the  purposes  of  the  poor  laws;  and  certain 
persons  are  incorporated  for  the  management  of  the 
poor  thereof,  by  the  name  of  The  Governors,  Deputy 
Governors,  Assistants  and  Guardians  of  the  poor  in  the 
town  of  Kingston  upon  Hull  And,  by  the  same  Act, 
the  said  Corporation  are  invested  with,  and  required 
to  exercise,  all  the  powers  and  authorities  with  which 
churchwardens  and  overseers  of  the  poor,  or  any  of 
them,  by  any  laws,  made  or  to  be  made,  in  all  or  any 
case  touching  the  application  of  any  of  the  rates  made 
for  the  use  of  the  poor,  are  or  shall  be  invested :  and  they 
are  authorized  and  empowered  to  do  and  perform  all  and 
every  such  act&  Thompson  became  town  clerk  of  the 
borough  in  1837 :  and  it  was  then  agreed  that,  instead 
of  the  town  derk  charging  against  the  borough  fund 
separate  chaiges  and  fees  in  a  bill  of  cost;  in  respect 
of  the  business  he  should  transact  for  the  municipal 
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1853.  Corporation,  he  should  be  paid  from  the  borough  fund  an 
The  QuEKN  *"'^"»J  salary  of  400/.,  and  should  not  be  entitled  to  any 
GoverDo  f  ^''^®'  ^^  Other  remuneration  from  the  borough  fund, 
^or  in  except  for  money  actually  paid  out  of  pocket  But  such 
salary  is  only  paid  in  respect  of  business  done  by  him 
for  the  municipal  Corporation :  and,  deponent  stated  that 
if  any  third  party  should  employ  the  deponent,  in  his 
capacity  of  town  clerk,  in  matters  that  could  not  have 
been  chargeable  by  him  against  the  borough  fund,  he  had 
always  been,  and  still  is,  at  liberty  to  make  his  charges 
against,  and  to  be  paid  by,  such  third  parties  for  such  em- 
ployment. After  his  appointment,  stat  6  &  7  Vict  c,  18. 
(**to  amend  the  law  for  the  registration  of  persons  entitled 
to  vote,  and  to  define  certain  rights  of  voting,  and  to  regu- 
late certain  proceedings  in  the  election  of  members  to. 
serve  in  Parliament  for  England  and  fFalei*)  passed.  The 
affidavit  referred  to  several  of  the  clauses  of  this  Act,  and 
further  stated  that,  between  9th  May  and  3d  November 
1851,  deponent,  in  his  capacity  of  town  clerk,  at  a  great 
expence  of  money,  time  and  labour  to  himself,  and  of 
the  time  and  labour  of  his  clerks  and  printers,  caused  to 
be  carried  into  effect  the  matters  to  be  done  on  the  part 
of  town  clerks  pursuant  to  the  Act  last  mentioned,  in 
preparing  and  printing  the  register  of  persons  entitled 
to  vote  at  any  election  of  members  of  Parliament  for 
Kingston  upon  Hull  which  might  take  place  between 
30th  November  1851  and  1st  December  1852.  He  laid 
the  account  of  his  expences,  as  soon  as  he  conveniently 
could,  before  the  Town  Council  of  Kingston  upon  Hull. 
The  account,  pursuant  to  a  general  rule  of  the  Town 
Council,  was  laid  before  the  Property  Committee  of  the 
Council ;  ^nd  they  reported  the  amount  of  the  expences 
to  the  Town  Council,  namely  153/.  Is.  10</.,  and  appor- 
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tioned  the  ezpences  amon^  the  parishes  and  townships  1853. 
according  to  the  number  of  names  in  each  (a) :  and  they  The  Queen 
found  that  the  parishes  of  Holy  Trinity  and  St  Mary  Governors  of 
should  together  pay  90i  10*.  6J<i  And  the  committee  "^^jj^ 
recommended  the  council  to  allow  the  account  and  to 
grant  a  certificate  under  the  common  seal  for  payment. 
Whereupon  the  council  ordered :  "  That  the  town  clerk's 
bill  of  costs  for  carrying  into  effect  the  proYisions  of  the 
Parliamentary  registration  Act,  6th  Vict  chap.  18.,  be, 
and  the  same  is,  hereby  allowed  at  153iL  I*.  \Qd.\  and 
that  a  certificate  thereof  be  issued  to  the  town  clerk 
under  the  common  seal,  and  of  the  sum  to  be  paid  by, 
and  as  the  contribution  of,  each  parish  and  township  in 
the  borough  towards  defiraying  the  same,  as  follows: 
that  is  to  say"  &c.,  stating  the  proportions  as  before, 
according  to  the  report.  The  certificate  was  issued 
accordingly,  under  the  common  seal,  stating  the  amounts 
to  be  paid,  referring  to  stat.  6  &  7  Vict  c.  18.,  and 
adding:  ''and,  pursuant  to  the  said  Act,  the  overseers 
of  the  poor  of  the  said  respective  parishes  and  townships 
are  hereby  forthwith,  on  notice  hereof,  out  of  the  first 
moneys  which  shall  come  to  their  hands  for  the  relief 
of  the  poor,  to  pay  to  the  said  town  clerk  the  sum  in 
this  certificate  mentioned,  to  be  paid  by  the  parbh  or 
township  of  which  they  shall  respectively  be  overseers, 
as  the  contribution  of  the  said  parish  or  township  to  the 
said  town  clerk."  Thompson  served  a  copy  of  the  certi- 
ficate on  the  Governor^  Deputy  Govemory  Assistants  and 
Guardians  of  the  poor  of  the  town  of  Kingston  upon 
Hull;  and  their  clerk  paid  him  40/.  1*.  6d,:  but  the 
residue  remained  unpaid,  though,  as  was   deposed  on 

(a)  Stat.  6  &  7  rtet,  e.  18.  «.  65. 
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1853. 
The  QuEBN 

V. 

Governors  of 
Poor  in 
Hull. 


information  and  belief,  they  had  in  their  hands  money 
collected  for  the  relief  of  the  poor  more  than  sufficient 
to  pay  the  901.  lOs.  6|ci 

From  the  affidavit  in  answer,  it  appeared  that  one 
item  of  Thompsons  charge  was  for  payment  to  the 
printer:  and  the  402.  Is.  Ad.,  which  had  been  paid  to 
ThompsoHy  was  the  portion  of  this  single  item  due  from 
the  parishes  of  Holy  Trinity  and  Saint  Maty  according 
to  the  proportion  before  calculated:  but  all  the  other 
items  **  were  for  professional  fees  and  charges  of  attend- 
ances, and  business  done  and  performed  by  the  said 
Thomcu  Thompson,  or  his  clerk  or  clerks."  The  affi- 
davit further  set  out  the  resolution  (of  17th  May,  1837) 
passed  by  the  town  council  immediately  before  the 
election  of  Thompson  ;  namely  :  *'  Resolved :  that  in 
future  the  town  clerk  be  elected  annually  on  the  9th 
day  of  November,  and  to  hold  his  office  during  the 
pleasure  of  the  council:  and  that  his  salary  be  at  the 
rate  of  400/.  per  annum;  and  that,  in  consideration  of 
such  salary,  the  town  clerk  shall  perform  all  the  duties 
appertaining  to  the  office  of  town  clerk,  committee  derk, 
common  law,  chancery,  and  other  business  whatsoever; 
that  he  shall  have  an  office  at  the  towq  hall,  open  daily 
for  business,  and  shall  not  be  entitled  to  any  further 
remuneration  for  the  performance  of  such  duties  from 
the  borough  fund  than  the  salary  of  400/.  per  annum^ 
except  for  money  actually  out  of  pocket :  and  that  any 
wages  paid  to  clerks  and  assistants  shall  not  be  considered 
money  out  of  pocket." 


Watson  and  Baoill  now  shewed  cause.  The  question 
turns  upon  the  meaning  of  the  words  ^'expences  in- 
curred," in  sect  55  of  stat.  6  &  7  Vict.  c.  18.    This  term 
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applies  merely  to  such  money  as  the  town  clerk  has        xB53. 

had  to  advance:   for  hb  personal  services,  and  those  "xhTouEwT 

of  his  clerks  (which  must  be  on  the  same  footing),  he    q^^'^j„  ^ 

is  paid  by  the  remuneration  which  he  receives  from       ^^  '^^ 

the  municipal  Corporation.    In  this  case  he  is  paid 

by  an  annual   salary.     But  the  parochial  authorities 

have  nothing  to  do  with  the  arrangements  between  the 

municipal  Corporation  and  their  officers.    It  does  not 

appear  that  he  has  had  to  hire  any  clerk  for  this  specific 

service.    In  Jones  v.   Mayor  of  Carmarthen  (a)  Lord 

Abinger  said  that  for  services   which  the   town  clerk 

performed  under  the  express  directions  of  the  Reform 

Act,  or  the  Municipal  Corporation  Act,  he  could  claim 

no  remuneration.     In  the  present  case  the  principle 

applies  more  strongly ;  for  stat  6  &  7  Vict  c.  18.  does 

prescribe  i^munerations  in  particular  instances,  as  in  that 

of  the  revising  barristers;  sect.  59.     If  there  be  any 

claim,  it  is  on  the  town  council :  the  parish  officers,  in 

which  character  the  defendants  stand,  are  liable  only 

under  the  words  of  the  statute.    The  certificate  of  the 

council  carries  the  case  no  further :  the  council  has  no 

power  to  issue  such  certificate  except  in  the  case  of 

*•  expences  incurred.** 

JSuffh  HiU  and«7r.  S.  Cross,  contrL  Very  onerous 
duties  are  laid  upon  the  town  clerk  under  this  statute. 
It  can  hardly  have  been  contemplated  by  the  Legislature 
that  these  were  to  be  performed  gratuitously.  The 
question  on  sect.  55  is  at  least  new :  and  a  return  will 
enable  the  parties  to  have  it  decided  upon  the  record. 

Lord   Campbell  C.  J.     We  would  make  the  rule 

(a)  8  Af.  ^  If.  605. 
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1853.        absolute,  if  there  were  any  doubt,  so  as  to  have  a  return. 

The  QuBKN    But  there  is  not  a  particle  of  doubt.     "  Ezpences  in- 

GoYcrnonof    c^^rred'*  means  simply  money  which  the  town  clerk  has 

^uLL?       ^*^  ^^  P^y*     ^®  wants  to  charge  for  his  time.     No 

doubt  he  has  been  very  usefully  employed :  but  that  is 

not  incurring  an  expence, 

WiGHTMAN  J.  I  agree  entirely :  the  claim  must  be 
brought  within  the  terms  of  sect.  55;  but  it  is  quite 
inapplicable  to  them. 

Cbohpton  J.  (a).  It  is  clear  that  the  words  "ex- 
pences  incurred,"  in  that  section,  are  applicable  only  to 
what  the  town  clerk  has  to  pay;  not  to  his  labour. 

Rule  discharged. 

(a)  Erk  J.,  having  been  absent  dormg  a  part  of  the  argument,  delivered 
BO  opinion. 


Monday,  The  Queen  against  John  William  Harden, 

May  9th.  ^ 

Esq. 


The  amount        'DASHLEY,  in  last  Hilary  Tenfl,  obtained  a  rule 

paid  for  carry-    Jl  ^  ^ 

log  into  force  nisi  for  a  mandamus  directed  to  the  judge  of  the 

an  order  of 

two  justices  to  county  court  of  Cheshire  holden  at  Northunch^  com- 

sance,  under  manding  him    to  order  payment   at  such   time,  and 

r!dL  i!  viX,  ^7  B"^^  instalments,  as  he  should  think  fit,  of  the  sum  of 

pro^isbM  of"*  ^^^  ^^^-^  ^^^  ^^'^^^  judgment  had  been  given  in  the 

sect  3,  be 

recovered  in 

the  county  court  from  the  owner  of  the  premises  where  the  nuisance  existed,  though  title  to 

land  comes  in  question.    Semble :  that  title  comes  in  question  if  the  party  sued,  as  owner  of 

landj  denies  that  he  is  owner. 
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said  county  court  in  a  plaint  between   the  Guardians        1853. 
of  the  Poor  of  the  Narthtoich  Union,   plaintift,  and  ^hTQuEEiT 
Charles  Aiken  Holland,  defendant.  Hakdkn. 

From  the  affidavits  on  both  sides,  it  appeared  that  the 
plaint  was  by  the  Guardians  of  the  Poor  of  the  North- 
wieh  Union,  to  recover  the  amount  paid  for  carrying 
into  force  an  order  of  two  justices  to  abate  a  nuisance  in 
a  ditch,  under  The  Nuisances  Removal  and  Diseases 
Prevention  Act,  1848,  1 1  &  12  Vict  c.  123.  This  sum 
they  claimed  from  Mr.  Holland  as  owner  of  the  ditch : 
and  the  defence  was  that  he  was  not  owner  of  the 
ditcL  The  defendant  in  the  plaint  applied  to  Cromp- 
tan  J.  at  chambers,  on  the  9th  October,  for  a  prohibition, 
on  the  ground  that  title  came  in  question,  and,  conse- 
quently, that  the  county  court  had  no  jurisdiction. 
Cromptofi  J.,  without  expressing  any  opinion,  dismissed 
the  summons,  on  the  parties  consenting  to  stay  pro- 
ceedings in  the  county  court  till  November  17  th,  so  that 
the  defendant  might  have  an  opportunity  to  apply  to 
the  Court  in  the  Term  if  he  pleased.  No  application 
was  made.  The  plaint  came  on  to  be  tried;  when  the 
judge  of  the  county  court  expressed  his  own  opinion 
to  be  that  title  did  come  in  question,  and  that  he  had 
no  jurisdiction,  but,  apparently  under  a  mistaken 
impression  that  Crompton  J.  had  decided  the  point,  left 
the  case  to  the  jury,  who  found  for  the  plaintiffs.  He 
afterwards  declined  to  make  any  order  for  payment,  on 
the  ground  that  he  thought  himself  without  jurisdic- 
tion. 

WUles  and  Holland  now  shewed  cause.  Title  to  land 
is  in  question  here ;  for  the  defendant  was  charged  as 
owner  of  the  ditch,  and  his  defence  was  that  he  was  not 
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1853.  owner,  Stat  9  &  10  Vict.  c.  95.  s.  58.  excludes  cases 
The  QuKEN  ^°  which  title  to  land  is  in  question  firom  the  jurisdiction 
Hailden  ^^  ^®  county  court.  It  is  immaterial  whether  the 
plaintiff  sets  up  title  in  the  defendant  to  chaige  him 
ratione  tenurse  and  the  defendant  denies  it,  or  whether 
the  defendant  sets  up  title  in  himself  and  the  plaintiff 
denies  it.  The  latter  is  the  more  common  case;  but 
title  is  equally  in  question  whether  it  is  claimed  as 
a  benefit  or  disclaimed  as  a  burthen. 

Pcuhley^  contriL  If  this  were  an  action  at  common 
law,  probably  the  county  court  would  have  no  juris- 
diction ;  for  the  title  to  the  ditch  does  seem  to  come  in 
question.  But  it  is  an  action  given  by  stat.  11  &  12 
VicL  c.  123.  *.  3.,  which  enacts  that  "all  costs  and 
expences  reasonably  incurred  in  obtaining  such  order^ 
or  in  carrying  the  same  into  effect,  shall  be  deemed  to 
be  money  paid  for  the  use  and  at  the  request  of  the 
owner  or  occupier  of  the  premises  in  respect  whereof 
such  costs  and  expences  shall  have  been  incurred,  and 
may  be  recovered  as  such  by  the  said  Town  Councils, 
Trustees,  Commissioners,  Guardians,  Officers  of  Health, 
or  other  body,  or  by  the  said  Procurators  Fiscal,  Deans 
of  Guild,  Commissioners  of  Police,  or  Trustees  and 
Inspectors  of  the  Poor  respectively,  in  any  county  court, 
Civil  Bill  Court,  or  (in  Scotland)  before  the  Sheriff  or 
Magistrates  or  Justices  of  the  Peace :"  or  at  the  option 
of  the  plaintifis  they  may  go  before  two  justices.  So 
the  act  creates  a  new  right,  and  expressly  limits  the 
remedy  in  England  to  actions  in  the  county  court,  or 
to  a  proceeding  before  two  justices.  No  action  could 
lie  in  any  other  court ;  and  the  Legislature,  knowing 
that  the  amount  might  be  more  than  20/.,  and   that 
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title   might  come  in  question,   nevertheless  gave  the        IH5S. 
jurisdiction  to  the  county  court  The  Quekn 


Lord  Campbell  C.  J.  If  this  case  had  depended 
upon  the  construction  of  stat  9  &  10  Vict.  c.  95.  s,  58., 

I  should  have  been  of  opinion  that  the  judge  had  no 
jurisdiction,  for  that  the  title  to  the  land  might,  and  in 
this  case  did,  bona  fide  come  in  question.     But  stat. 

II  &  12  Vict  c.  123.  5.  3.  expressly  gives  the  remedy 
in  the  county  court ;  and,  unless  that  court  has  juris- 
diction, there  is  no  remedy  by  action  at  all;  for  the 
Guardians  of  the  Poor  have  no  capacity  to  sue  but  what 
is  given  to  them  by  the  statute.  It  is  a  new  right  given 
by  statute,  with  a  specific  remedy,  which  may  and  must 
be  pursued 

WiQHTMAN  J.  This  case  does  not  depend  upon  the 
construction  of  stat  9  &  10  Vict  c.  95.  s.  58.,  but  on 
that  of  stat  11  &  12  Fict  c.  123.  s.  3.,  which  gives  a 
special  jurisdiction  to  the  county  court  or  to  two  justices. 
It  would  be  strange  if  the  Legislature  entrusted  ques- 
tions of  this  sort,  whether  they  involved  title  or  not,  to 
two  justices,  and  excluded  the  county  court  when  title 
came  in  question. 

Erle  J.  I  also  think  that  the  judge  has  jurisdiction 
given  him,  under  sect  3,  to  try  whether  these  costs  are 
due  from  the  defendant  as  owner,  and  therefore  has 
jurisdiction  to  try  whether  he  is  owner.  It  will  open 
a  wide  enquiry,  and  may  raise  a  very  complicated 
question  of  title;  but  express  power  is  given  to  the 
judge  of  the  county  court  to  try  that  question. 


V. 

Habden. 
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The  Qt7£EN 

V. 

Harden. 


Crompton  J.  I  also  think  that  jurisdiction  is  ex- 
pressly given.  There  are  two  modes  given  to  recover 
those  costs,  in  the  county  court  or  before  two  justices. 
Those  express  remedies  exclude  all  others.  The  justices 
can  try  it  though  title  comes  in  question :  and  it  would 
be  strange  if  we  were  to  s^y  that  the  jurisdiction  was 
taken  from  the  judge  of  the  county  court,,  but  left  to 
the  justices. 

Rule  absolute. 


The  next  case  is  inserted  here  on  account  of  its  con- 
nection with  the  case  which  follows  it 


[Fruftiy, 
/km  18th, 
1852.] 

Under  tUta. 
1  &  2  FicL 
e.  110.  f.  96. 
and  I0&1I 
Viet,  c  102. 
M.  10.,  the 
Court  for  the 
relief  of  Insol- 
Tent  Debtors 
has  no  juris- 
diction to  re- 
hear a  case 
heard  before 
a  judge  of  the 
oountjr  court 
on  a  petition 
transmitted  to 
such  judge 
from  the  Court 
first  mentioned. 


Ex  parte  Phillips. 

r^RIFFITS,  in  Trinity  Term  (a)  1852,  moved  for  a 
rule  calling  on  the  Commissioners  of  the  Court  for 
the  relief  of  Insolvent  Debtors  to  hear  an  application  for 
the  rehearing  of  Robert  George  Clabbum, 

From  the  affidavits  in  support  of  the  motion,  it  ap- 
peared that  Clabbumy  about  4th  March  1852,  being 
then  a  prisoner  for  debt  in  the  gaol  of  the  City  of  Nor- 
wichf  filed  a  petition  in  the  Court  for  the  relief  of 
Insolvent  Debtors,  which  was  heard  at  Norwich  before 
the  judge  of  the  coimty  court.  Robert  Charles  Phillips 
appeared  as  a  creditor,  to  oppose  the  discharge :  but  the 
judge  disallowed  the  proof  of  the  debt,  and  Phillips  was 
not  permitted  to  be  heard  in  opposition.     The  insolvent 


(a)  JuKt  3d.     Before  Lord  CampbeU  C.  J.,  Coteridpe,  Wtghiman  and 
Erie  Js. 


Phillips. 
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was  discharged,  upon  the  hearing.  Application  was  1*1852.] 
made,  on  2l8t  Mcty  1852,  to  the  Court  for  the  relief  of  ETparte" 
Insolvent  Debtors  for  a  rehearing,  on  the  part  of  Phil* 
lips:  but  the  learned  Commissioner  (a)  who  presided 
was  of  opinion  that  the  Court  had  no  jurisdiction.  The 
present  motion  was  made  on  hehslt  of  PhSKps :  and  the 
affidavits  stated  the  merits. 

Griffiis,  in  support  of  his  motion.  Sect  96  of  stat. 
1  &  2  Vict  c.  1 10.  gives  power,  in  certain  cases,  to  the 
Conrt  for  the  relief  of  Insolvent  Debtors  to  rehear^,  upon 
proper  grounds  shewn.  The  original  hearing,  under 
that  statute,  took  place  before  the  Court,  or  a  Commis- 
sioner on  circuit,  or,  if  the  prisoner  was  in  custody  in 
Berwick  upon  Tweedy  before  the  justices  of  that  town. 
By  sUU  10  &  11  Vict  c.  102.  8.  10.  the  circuits  of  the 
Commissioners  are  abolished:  and  (except  within  the 
district  mentioned  in  sect.  6)  the  Court,  by  sect.  10,  is 
to  make  an  order  for  hearing  in  the  county  court  of  the 
dbtrict  within  which  the  insolvent  is  conBned.  But 
many  of  the  judges  of  the  county  courts  consider  that 
they  have  no  power  given  to  them  by  this  section,  either 
expressly  or  by  implication,  to  rehear.  The  judge  of 
the  county  court  is  to  return  the  proceedings,  with  his 
judgment,  to  the  Court  for  the  relief  of  Insolvent  Debt- 
ors, to  be  kept  among  the  records  of  the  latter  Court. 
The  Commissioners  on  circuit  had  a  power  distinct 
from  that  of  their  Court ;  and  so  indeed  had  the  indi- 

(a)  W,  J,  Law  Esq.  GriffiUt  in  moving,  stated  that  the  opinion  of 
BIr.  Law,  explaining  his  reasons  for  considering  that  the  Court  had  no 
jurisdiction  in  a  similar  case,  had  been  printed :  and  a  copy  was  handed 
up  to  the  Bench. 

VOL.   n.  O  B.  &  B. 


Phillips. 
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[1852.]  vidual  Commissioners  in  London,  as  under  sect  28  of 
Ex  parte  Stat  1  &  2  Vict  c  110.  Sect  96  of  that  statute  makes 
the  order  on  the  hearing,  unless  there  be  a  rehearing  as 
there  directed,  ''  final  and  conclusive."  It  cannot  have 
been  intended,  by  stat  10  &  11  Vict  c.  102.  s.  10.,  to 
abolish  the  rehearing  altogether :  and  the  Court,  of  which 
the  proceedings  are  a  record,  seems  to  be  the  proper 
tribunal  for  exercising  that  power.  It  was  so  held  in  a 
case  where  the  hearing  had  been  before  a  Commissioner 
on  circuit,  antecedently  to  the  passing  of  stat  10  &  11 
Vict  c  102.,  but  the  application  for  a  rehearing  was 
after  that  statute ;  Re  WiOcox  (a> 

Cut.  adv.  tndt 

Lord  Caupbbll  C.  J.  now  delivered  the  judgment  of 
the  Court 

Upon  a  motion  for  a  mandamus  to  the  Commissioners 
of  the  Court  for  the  relief  of  Insolvent  Debtors,  to  hear 
an  application  for  an  order  for  the  rehearing  of  the  case 
of  an  insolvent  under  stat  1  &  2  Vict  c.  110.  s.  96., 
the  question  has  been  raised,  whether,  in  respect  of  an 
insolvent  heard  before  the  judge  of  a  county  court,  and 
dischaiiged  by  him,  under  stat  10  &  11  Vict  c.  102. 
8.  10.,  the  Court  for  the  relief  of  Insolvent  Debtors  has 
jurisdiction  to  make  the  order  applied  for. 

And  we  are  of  opinion  that  this  question  must  be 
answered  in  the  negative.  There  is  no  provision  ex- 
pressly giving  this  power  to  the  Court  of  the  Commis- 
sioners over  the  cases  heard  by  the  judge  of  the  county 
court :  and  the  provision  in  sect  96  of  the  former  Act 

(a)  13  Q.  B.  666. 
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does  not,  in  terms  or  in  principle^  ^PP^J  ^^  these  cases.  [1852.] 
In  terms  it  does  not  apply  to  county  courts:  and  in  Ex  parte 
principle,  although  it  was  reasonable  to  vest  the  power 
of  deciding  or  rehearing  in  a  tribunal  of  which  all,  or  at 
least  one,  of  the  judges  had  presided  over  the  former 
hearing,  it  would  be  inconvenient  to  require  that  a  tri- 
bunal shoi^ld  have  to  decide  whether  a  judge  has  been 
deceived,  either  by  false  evidence  or  otherwise,  without 
having  power  of  communicating  officially  with  that  judge 
upon  a  matter  depending  chiefly  on  what  passed  in  his 
own  mind. 

The  rule  must  be  refused,  unless  the  jurisdiction 
exists  in  the  Insolvent  Debtors'  Court  It  is  not  neces- 
saiy  to  decide  that  the  jurisdiction  exists  in  any  other 
tribunal.  We  forbear,  therefore,  to  say  more,  with  res- 
pect to  the  power  of  the  county  court  judges,  than  that 
the  words  of  sect  10,  conferring  jurisdiction  on  them  to 
hear  originally,  appear  wide  enough  to  comprehend  a 
power  of  rehearing :  and  we  find  no  words  restricting 
their  power  within  the  limits  of  the  powers  exercised  by 
the  Commissioners  upon  circuit 

Rule  refused. 


o  2 
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Motidenft 
May  9th. 


The  Queen  against  Alfred  Dowling,  Serjeant 
at  Law,  Judge  of  the  County  Court  of  York- 
shire, holden  at  York. 


(In  the  matter  of  White.) 


/^RIFFITSy  in  last  Hilary  Term,  obtained  a  rule 
nisi  for  a  mandamus,  commanding  the  judge  of  the 
county  court  of  Yorkshire  holden  at  York  to  issue  his 
warrant  to  bring  up  WilKam  Whiter  an  insolvent  debtor, 
for  a  rehearing  in  the  matter  of  the  petition  and  schedule 
of  the  said  insolvent 

The  rule  was  obtained  on  affidavits  shewing  that 
WilUam  White^  a  debtor  confined  in  York  Castk,  peti- 
tioned the  Court  for  the  relief  of  Insolvent  Debtors,  and 
filed  his  schedule.  The  Court  for  the  relief  of  Insolvent 
Debtors  transmitted  the  petition  and  schedule  to  the 
judge  of  the  county  court  at  York,  being  the  court 
within  the  district  of  which  the  insolvent  was  in  custody: 
and,  after  hearing,  the  insolvent  was  discharged  on  the 
22d  March  1852  by  the  judge  of  the  county  court.  In 
June  1862,  certain  creditors  petitioned  the  judge  of  the 
relief  of  Insol-   county  court  for  a  rehearing,  on  the  ground  of  firaud. 


An  insolvent 
debtor,  resi- 
dent in  the 
district  of  tbe 
county  court 
of  V,,  more 
than  20  miles 
from  the 
General  Post 
OflBce,  peti- 
tioned toe 
Court  for  tbe 
relief  of  In- 
solvent 
Debtors. 
His  petition 
and  schedule 
were  trans- 
mitted to  the 
judge  of  the 
county  court 
of  r.,  by 
whom,  after 
hearing,  he  was 
discharged ; 
and  the  sche- 
dule and  pe- 
tition were  re- 
turned to  the 


The  judge  declared  his  opinion  to  be  that  the  jurisdic- 


vent  Debtors. 

Afterwards, 

some  of  his 

creditors 

applied  to  the  judge  of  the  county  court  for  an  order  for  a  rehearing  on  the  ground  of 

fraud.    The  judge  granted  a  rule;  but  the  insolyent  did  not  appear.    Application  was  made 

to  the  judge  for  a  warrant  to  apprehend  him.     The  insolvent  was  out  of  the  district  of  tbe 

K  county  court.     The  judge  refused  to  act.  This  Court,  under  these  circumstances,  made 

a  rule  absolute  for  a  mandamus  to  issue  a  warrant,  as  in  tbe  opinion  of  tbe  majority,  Cramp" 

ton  J.  dissentiente,  tbe  judge  of  the  county  court  had  jurisdiction  to  do  that     But  toe 

Court  refused  to  express  any  opinion  as  to  whether  the  warrant  could  be  executed  out  of  the 

district. 
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tioD  to  order  a  rehearing  was  in  the  Conrt  for  the  relief       1853. 
of  Insolvent  Debtors,  to  which  the  schedule  and  petition    The  Queen 
had  been  returned ;  and  he  then  declined  to  act     The      dowlino. 
decision  of  this  Court  in  Ex  parte  PhUUps  (a)  having 
taken  place  subsequently,  the  Court  for  the  relief  of 
Insolvent  Debtors,  in  deference  to  that  decision,  again 
transmitted  the  petition  and  schedule  to  the  judge  of  the 
county  court;  and  a  fresh  application  for  a  rehearing 
was  made  on  28th  August  in  the  county  court,  of  which 
the  insolvent  had  notice.     The  judge  granted  a  rule 
nisi.     On  27th  September  the  rule  was  made  absolute  on 
an  affidavit  of  service.     The  rule  absolute  was  served  on 
the  insolvent,  who  did  not  appear. 

On  22d  November  an  application  was  made  for  a 
warrant  to  apprehend  the  insolvent  and  bring  him  up. 
The  judge,  after  taking  time  to  consider,  said :  *'  If  you 
are  right  in  assuming  this  to  be  the  only  tribunal  before 
which  the  insolvent  can  be  reheard,  I  think  your  argu- 
ment in  support  of  the  application  is  well  founded.  At 
the  same  time  I  would  surest  that,  as  my  power  is 
derivable  solely  from  the  statutes,  the  terms  of  which  are 
very  ambiguous,  it  would  be  safer  to  apply  to  the  Court 
above  for  a  mandamus.  And,  if  a  mandamus  be  granted, 
I  shall  of  course  have  no  objection  to  grant  your  appli- 
cation." The  affidavits  on  the  other  side  shewed  the 
additional  fact  that  the  insolvent,  White^  was,  at  the  time 
of  the  application  and  still,  resident  out  of  the  district 
of  the  county  court  of  Yorkshire  holden  at  York. 

BramweU  and  Charles  Pollock  now  shewed  cause. 
The  real  question  is,  whether  the  judge  of  the  county 

(a)  Anto,  p.  192. 


198  EASTER  TERM. 

1853.  court  has  jurisdiction  to  issue  such  a  warrant.  It  is 
The  QcEEiT  c^^^  ^^  ^®  ^^^  Qo^  unless  such  power  is  given  to  him 
Do  Juno.  ^^  Statute.  Stat  1  &  2  Vict.  c.  110.  s.  30.  enacted  that 
the  Commissioners  should  make  circuits,  and  that,  upon 
a  prisoner's  '*  appearance  before  such  Commissioner  on 
his  circuit,  it  shall  be  lawful  for  such  Commissioner  to 
make  all  such  orders,  and  to  give  all  such  directions,  and 
to  do  all  such  matters  and  things  requisite  for  the  dis- 
charging or  remanding  of  such  prisoner,  and  otherwise 
respecting  such  prisoner,  and  his  schedule,  and  his 
creditors  and  assignees,  as  the  said  Court  for  the  relief 
of  Insolvent  Debtors  may  make,  give,  or  do  in  the 
matters  of  petitions  heard  by  the  said  Court,  according 
to  this  Act;  and  that  in  each  and  every  matter  to  be 
heard  and  inquired  into  by  such  Commissioner,  accord- 
ing to  the  provisions  of  this  Act,  such  Commissioner 
shall  have  the  same  power  as  the  said  Court  would  have 
therein  if  the  same  were  heard  and  inquired  into  by  the 
said  Court ;  and  that  all  judgments,  rules,  orders,  direc- 
tions, and  proceedings  pronounced,  made,  and  done  in 
all  and  every  the  matters  aforesud  by  such  Commis- 
sioners,  shall  be  transmitted  to  the  said  Court,  signed 
by  such  Commissioner,  to  be  a  record  of  the  said  Court, 
and  to  be  kept  as  such  among  the  records  thereof." 
Sect.  96  enacts:  *'  that  every  such  adjudication  as  afore- 
said by  the  said  Court,  Commissioner,  or  justices  as 
aforesaid,  with  respect  to  any  prisoner,  and  the  order 
thereupon,  so  made  as  aforesaid,  shall  be  final  and  con- 
clusive, and  shall  not  be  reviewed  by  the  said  Court, 
unless  the  said  Court  shall  thereafter  see  good  and  suffi- 
cient cause  to  believe  that  such  adjudication  has  been 
made  on  false  evidence,  or  otherwise  improperly  made 
or  fraudulently  obtained,  in  which  case  it  shall  be  lawful 
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for  the  said  Court,  upon  the  application  of  such  prisoner,  1863. 
or  of  any  creditor  of  such  prisoner,  to  order  such  prisoner,  Th«  Queen 
upon  due  notice  to  be  given  to  such  persons  and  in  such  dq^u^o, 
manner  as  the  Court  shall  direct,  to  attend  or  be  brought 
up,  and  the  said  matter  to  be  reheard  before  the  said 
Court,  or  one  of  the  Commissioners  thereof  on  his 
circuit,  or  such  justices  as  aforesaid,  as  the  case  may 
require,  who  shall  thereupon  rehear  the  same,  and  shall 
and  may,  if  just  cause  shall  appear,  annul  the  original 
adjudication  and  order  thereupon  made  in  such  case, 
and  shall  have  the  same  powers  and  authorities  upon 
such  rehearing  as  upon  any  original  hearing  in  pursu- 
ance of  this  Act,  and  may  adjudicate  in  such  matter 
accordingly ;  and  thereupon,  in  case  the  former  adjudi- 
cation in  the  said  matter  shall  not  be  confirmed,  such 
order,  certificate,  and  warrant  shall  be  made  as  required 
by  this  Act  to  be  made  upon  such  original  adjudication ; 
and  the  said  Court  or  Commissioner  or  justices  shall 
and  may,  if  necessary,  remand  the  said  prisoner  to  the 
same  custody  in  which  he  was  at  the  time  of  the  former 
hearing  of  the  matters  of  his  petition,  there  to  be  subject 
to  imprisonment  as  if  the  former  adjudication  therein 
had  not  been  made ;  and  thereupon  all  detainers  which 
were  in  force  against  such  prisoner  at  the  time  of  his 
former  discharge  fi'om  custody  shall  be  deemed  to  be 
still  in  force  against  him  as  if  such  former  adjudication 
had  not  been  made ;  and  the  gaoler  or  keeper  of  the 
prison  to  which  such  prisoner  shall  be  so  remanded  shall 
and  is  hereby  required  to  receive  such  prisoner  into 
his  custody  in  pursuance  of  such  remand,  for  doing  which 
the  order  of  remand  in  such  case  shall  be  his  suflScient 
warrant;  and  where  in  any  case  such  prisoner  shall 
refuse  or  neglect  to  appear  before  the  said  Court  or 


V. 
DOWLIMG. 
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1853.  Commissioner  or  justices,  according  to  such  order  for 
The  QujtEN  rcl^Garing  as  aforesaid,  a  copy  whereof  shall  have  been 
duly  served  on  such  prisoner,  it  shall  be  lawful  for  the 
said  Court  to  order  such  prisoner  to  be  apprehended, 
and  committed  to  custody  in  such  prison  as  the  said 
Court  shall  direct,  and  to  issue  its  warrant  accordingly, 
and  to  cause  such  prisoner  to  be  brought  up  for  exami- 
nation as  often  as  to  the  said  Court  or  Commissioner  or 
justices  shall  seem  fit." 

Upon  these  enactments  there  was  no  difficulty.  The 
Commissioner  on  circuit,  under  sect.  30,  heard  the 
petition  of  the  insolvent.  If  there  was  ground  for  an 
application  for  a  rehearing,  that  was  to  be  made  to  the 
Court  under  sect.  96;  and  the  Court,  if  it  saw  good 
cause,  was  to  order  the  prisoner  to  attend  a  rehearing, 
which  might  be  before  the  Court  or  a  Commissioner  on 
circuit :  and,  if  the  prisoner  did  not  appear,  he  might  be 
apprehended.  But  the  Commissioner  could  not  set 
aside  the  adjudication  or  rehear  except  on  the  order  of 
the  Court :  and,  if  the  insolvent  did  not  appear,  it  was 
the  Court,  not  the  Commissioner  on  circuit,  that  might 
order  him  to  be  apprehended.  Then  stat  10  &  11  Vict 
c,  102.  s,  10.  abolished  the  circuits  of  the  Commissioners, 
and  enacted  that,  if  a  prisoner  in  a  country  district 
should  petition  the  Court  for  the  relief  of  Insolvent 
Debtors,  the  Court,  or  one  Commissioner,  should  *^  make 
an  order  referring  such  petition  for  hearing  to  the 
county  court  within  the  district  of  which  such  insolvent 
debtor  is  in  custody,  and  shall  transmit  such  petition 
and  schedule  to  such  court  for  hearing  accordingly; 
and  that  the  judge  of  such  court  shall  appoint  a  time 
and  place  for  such  prisoner  to  be  brought  up  before 
such  court,  and  cause  the  usual  notices  to  be  given; 
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and  that  any  court  to  which  any  such  petition  shall  be  1863. 
so  referred  and  transmitted  shall  have  and  possess  the  The  Queen 
same  power  and  authority  with  respect  to  every  such  dowlino. 
petition,  and  shall  make  all  such  orders^  give  all  such 
directions,  and  do  all  such  matters  and  things  requisite 
for  the  discharging  or  remanding  of  such  prisoner|  and 
otherwise  respecting  such  prisoner,  his  schedule,  cre- 
ditors, and  assignees,  as  the  said  Court  for  the  relief  of 
Insolvent  Debtors  or  any  Commissioner  thereof  might 
make,  give,  or  do  in  the  matters  of  petitions  heard  before 
such  Court  or  Commissioner  under  such  Acts;  and 
that  every  such  petition  and  schedule,  and  all  judgments, 
rules,  orders,  directions,  and  proceedings  pronounced, 
made,  and  done  thereon  in  all  and  every  the  matters 
aforesaid  by  such  county  court,  shall  be  returned  to  the 
said  Court  for  the  relief  of  Insolvent  Debtors,  signed 
by  the  judge  of  such  county  court,  to  be  a  record  of 
the  siud  Court  for  the  relief  of  Insolvent  Debtors,  and  to 
be  kept  as  such  among  the  records  thereof;  and  the 
said  Court  for  the  relief  of  Insolvent  Debtors,  and  every 
Commissioner  thereof,  in  every  case  in  which  any  in- 
solvent debtor  petitioning  the  Court  for  the  relief  of  Insol- 
vent Debtors  under  such  Acts  shall  be  in  custody  in  any 
of  Her  Majesty's  gaols  within  the  district  to  which  the 
jurisdiction  of  such  Court  is  limited  aforesaid,  and  the 
county  courts  in  the  matter  of  every  such  petition  so 
referred  and  transmitted  for  hearing  as  aforesaid,  shall 
have  power  to  issue  a  warrant  or  order,  directed  to  the 
governor,  keeper,  or  gaoler  of  any  gaol,  directing  him 
to  bring  the  insolvent  before  the  county  court  on  the 
day  appointed  for  the  hearing  of  his  petition,  or  at  any 
adjourned  sitting  held  in  the  matter  of  this  petition,  and 
every  such  governor,  keeper,  or  gaoler  shall  obey  such 
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1853.        warrant ;  and  every  such  court  may  order  the  expence 
The  QuBEN    *^t®"^i"g  ^®  bringing  up  of  every  such  insolvenfto  be 
^  ^  paid  by  the  provisional  assignee  out  of  the  estate  and 

effects  of  such  insolvent,  or  if  there  be  no  estate,  or  the 
same  be  insufficient  for  such  purpose,  out  of  the  interest 
and  profit  arising  fix)m  any  government  securities  upon 
which  any  unclaimed  money  produced  by  the  estates 
and  effects  of  insolvent  debtors  may  be  invested." 

The  effect  of  this  b  to  transfer  to  the  county  court 
the  jurisdiction  to  hear  which  formerly  belonged  to  the 
Commissioners  on  circuit.  That  jurisdiction  begins  on 
the  petition  and  schedule  being  transmitted  to  the 
county  court,  by  the  Court  for  the  relief  of  Insolvent 
Debtors;  for  an  insolvent  debtor  cannot  petition  the 
county  court  directly.  The  powers  of  the  county  court 
are  given  in  words  very  nearly  the  same  as  those  used  in 
Stat.  1  &  2  Vict  c.  110.  s.  30.,  giving  the  powers  to  a 
Commissioner  on  circuit;  and,  when  the  hearing  b 
completed,  by  both  enactments,  the  proceedings  are 
to  be  returned  to  the  Court  for  the  relief  of  Insolvent 
Debtors,  there  to  be  kept  as  a  record  of  that  Court. 
When  that  b  done,  the  duty  of  the  county  court  under 
Stat  10  &  11  Vict  c.  102.  «.  10.  is  over.  But  stat 
10  &  11  Vict.  c.  102.  has  made  no  provision  as  to  the 
manner  in  which  the  jurisdiction  to  rehear,  given  by 
Stat.  1  &  2  Vict.  c.  110.  «.  96.,  b  to  be  exercised.  It 
certainly  was  not  intended  to  abolbh  it  As  the  pro- 
ceedings are  all  of  record  in  the  Court  for  the  relief  of 
Insolvent  Debtors,  it  had  been  sug^sted  that  the  proper 
course  would  be  that  that  Court  should  have  the  juris- 
diction to  order  a  rehearing.  But  the  Court  of  Queen's 
Bench,  in  Ex  parte  FhUKps  (a),  refused  a  rule  Nbi  for  a 

(a)  Ante,  p.  192. 
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mandamus  commanding  the  Commissioners  of  that  Court  1863. 
to  determine  a  similar  application.  In  deference  to  that  ThaQoBSN 
decision  the  judge  of  the  county  court  has  received  the  dqwukg. 
application  in  this  case,  and  has  taken  every  step  down  to 
the  issuing  of  the  warrant  to  arrest  the  insolvent  If  he 
takes  that  step,  even  in  obedience  to  a  mandamus,  he 
takes  it  at  his  peril;  for,  if  he  has  not  jurisdiction,  he  is 
liable  to  an  action  for  false  imprisonment  And  the 
facts  here  raise  a  diflSculty  which  was  not  brought  to 
the  attention  of  the  Court  in  Ex  parte  Phillips  (a),  and 
which  goes  far  to  shew  that  there  was  an  error  in  that 
decision.  For  here  the  insolvent  is  not  withill  the 
district  of  the  judge  of  the  county  court;  and  conse- 
quently there  is  no  oflBcer,  to  whom  he  can  direct  hb 
warrant,  capable  of  executing  it  No  such  difiSculty 
arises  if  the  Court  for  the  relief  of  Insolvent  Debtors  is 
to  act;  for  that  Court  may  direct  its  warrant  to  its 
messenger,  who  is  not  limited  to  a  local  jurisdiction. 
When  the  insolvent  b  in  custody  under  their  warrant, 
they  may  send  him  to  the  county  court  If  the  words 
of  Stat  10  &  11  Vict  c.  102.  a.  10.  are  to  be  construed 
as  transferring  to  the  judge  of  the  county  court  all  the 
powers  of  the  Court  for  the  relief  of  Insolvent  Debtors 
in  respect  of  those  petitions  once  transmitted  to  him, 
they  must  also  transfer  the  powers  of  that  Court  under 
sects.  88  and  98  of  the  earlier  statute,  in  both  of  which 
power  is  given  to  commit  the  prisoner  to  any  goal;  yet 
no  machinery  b  provided  by  which  the  judge  of  the 
county  court  can  commit  a  prisoner  to  a  gaol  out  of  his 
dbtrict  All  these  difficulties  are  avoided  if  the  construc- 
tion of  the  statute  is,  that  the  jurisdiction  given  to  the 
judge  of  the  county  court   b   in   lieu  of  that  of  the 

(a)  Ante,  p.  192. 
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1853.        Commissioners  on  circuit,  and  is  ancillary  to   that  of 
The  Queen     ^^®  Court  for  the  relief  of  Insolvent  Debtors,  not  in 
DowLiNG.     substitution  for  it. 

GriffUs,  in  support  of  his  rule.  The  words  of  stat 
10  &  11  Fici  c.  110.  8.  10.,  that  the  judge  of  the 
county  court  *' shall  have  and  possess  the  same  power 
and  authority  with  respect  to  every  such  petition" 
transmitted  to  him  as  the  Court  for  the  relief  of  Insol- 
vent Debtors,  are  not  to  be  found  in  stat.  1  &  2  Fid. 
c.  102.  8.  30.,  and  seem  intended  to  give  the  full  powers. 
(He%as  then  stopped  by  the  Court) 

Lord  Campbell  C.  J.  The  rule  may  be  made 
absolute  to  the  extent  asked  for.  The  only  question 
seems  to  be  whether  the  judge  of  the  county  court 
has  power  to  order  a  rehearing ;  for,  if  he  has  that 
power,  I  think  all  the  rest  follows.  It  seems  to  me  that 
staL  10  &  11  Fict  c.  110.  8.  10.  does  vest  in  the  judge 
of  the  county  court  the  jurisdiction,  for  that  purpose, 
which  was  previously  in  the  Court  for  the  relief  of  Insol- 
vent Debtors :  and,  if  it  does,  it  gives  him  all  the  power 
necessary  to  execute  that  jurisdiction ;  and  he  may  issue 
his  warrant,  which  is  all  the  rule  asks  for.  We  will  not 
however  grant  a  mandamus  to  do  that  which  might 
bring  the  Judge  into  peril;  and  therefore  we  direct 
nothing  as  to  the  manner  in  which  it  is  to  be  executed 
if  the  insolvent  continues  out  of  the  district  On  that 
we  give  no  opinion:  it  would  be  premature  to  do  so.  I 
refrain  from  examining  the  contradictory  sections  of 
these  ill  drawn  Acts ;  as  I  have  good  hopes  that  the 
Legislature  will  speedily  repeal  them,  and  introduce 
more  intelligible  enactments. 
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WiOHTMAN  J.     I  think  the  words  in  stat  10  &  11        ]853. 
Vict  c.  102.  s.  10.  are  larger  than  those  in  stat  1  &  2     The  Queen 
Vict.  c.  110.  «•  30.y  and  authorize  the  judge  to  rehear,      j.  J* 
and  therefore  to  issue  his  warrant     I  do  not  enter  into 
the  question  how  it  is  to  be  executed. 

Cbomptom  J.  I  had  not  the  benefit  of  hearing  the 
discussion  before  the  judgment  in  Ex  parte  Phillips  (a); 
probably,  if  I  had,  it  might  have  changed  what  is  my 
present  opinion.  But,  bowing  to  the  authority  of  that 
decision,  though  I  cannot  say  my  mind  goes  along  with 
it,  I  must  hold  that  the  jurisdiction  to  order  a  rehearing 
is  not  in  the  Court  for  the  relief  of  Insolvent  Debtors. 
And  I  perfectly  concur  in  thinking  that,  if  that  be  so, 
the  rest  follows,  and  that  the  judge  of  the  county  court 
may  issue  his  warrant. 

The  rule  was,  after  some  discussion,  varied,  and 
made  absolute  '^to  issue  his  warrant  pursuant  to  the 
statute." 

(a)  Ante,  p.  192. 
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[  Tkurtday, 
Janwiry  29th, 
1862.] 


Iq  a  case 
where  the 
Court  of 


The  following  two  cases  are  inserted  here  on  account 
of  their  connection  with  Morris  v.  Boswarth,  post,  p.  213. 

Obchard  against  Moxsr. 


^PHIS  was  an  action  of  trespass  for  fidse  imprisonment, 


tried  at  Westmimter,  before  Lord  Campbell  C.  J.,  at 
Sd^DcS^n^  ^®  ^^"^"P'  '^^^  ^^^  Term,  1861.  The  jury  found 
a  vgrdict  for  the  plaintiff,  with  4tOs.  damages.  The 
plaintiff  resided,  and  the  whole  cause  of  action  arose, 
within  the  jurisdiction  of  the  county  court  for  the 
Clerkenwell  dbtrict  oi Middlesex;  the  defendant  resided 
within  the  jurisdiction  of  the  county  court  for  the 
W/utecJiapel  district,  and  had  no  place  of  business  else- 
where (a).  The  plaintiff's  attorney  accepted  the  Ms. 
from  the  defendant's  attorney  without  prejudice  to  the 
plaintiff's  right  to  costs ;  and  he  afterwards  took  out  a 
summons  to  shew  cause,  at  chambers,  why  the  pluntiff's 

shew  canie 

before  a  Jndgo  costs  should  not  be  taxed,  and  paid  to  him  by  the  de- 
why  the  coitt  fendant  Pattesan  J.  in  Trinity  Term,  1851,  heard  the 
taxed,  imd        parties  on  the  summons  (6),  and,  considering  it  to  be  in 

paid  by  de^ 

fendant  to 

plaintiff.     The  Judge,  considering  that  a  discretion  on  this  point  waa  vested  in  him  by 

Stat.  13  &  14  VicL  e,  61. «.  13.,  refused  to  make  an  order.     In  the  next  term  bat  one 

alter  this  decision,  the  plaintiff  mored  the  Court  of  Queen's  Bench  that  the  costs  might  be 

taxed,  and  paid  to  him  by  the  defendant ;  relying  on  a  decision  of  the  Court  of  Common 

Pleas,  since  the  hearing  at  chambers,  that  the  Judge,  under  sect.  13,  was  bound  to  grant 


had  concurrent 
jurisdiction 
with  the 
county  court 
by  Stat.  9  &  10 
FieL  e.  95. 
«.  128.,  the 
plaintiff  re- 
covered only 
40«.  damages. 
This  sum  be 
accepted  from 
the  aefendant 
without  pre- 
judice to  any 
claim  for  costs: 
and  he  sum- 
moned the 
defendant  to 


Held  that  the  application  was  too  late. 

Qirare,  whether  the  enactment  in  sUt.  13  &  14  Viet.  e.  61.  «.  13,  that  the  Judge,  in  the 
cases  there  mentioned,  "may**  order  costs,  be  imperative  or  only  permissive. 

(ii)  See  Stat  9  ft  10  Fid,  e.  96.  «.  128. 

(6)  There  were  two  actions  of  Orchard  v.  Many,  brought  by  brothers 
against  the  same  defendant  for  the  same  alleged  trespass.    The  summons 
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)iis  discretion,  nnder  stat  13  &  14  Vict  c.  61.  sects.  11       [1862.] 
and  13,  to  grant  or  withhold  the  order  for  taxation,  re*      Orchard 
fused  to  grant  it.     Afterwards  {December  6th  1851)  the       moxsy. 
Coort  of  Common  Pleas  gave  judgment  in  Macd<mgaU 
V.  Paterscn  (a),  laying  down,  in  contradiction  to   the 
decisions  of  the  Court  of  Exchequer  in  Jotus  v.  Harri- 
son  (ft)  and  Palmer  v.  Bichardt  (c),  that  the  words  ^'may 
thereupon"  '*  direct  that  the  plaintiff  shall  recover  his 
costs,**  in  Stat  13  &  14  VlcL  c.  6L  s.  13.,  are  imperative, 
and  leave  no  discretion  to  the  Judge  (d).    The  plaintiff 
then  took  out  another  summons,  to  the  same  effect  as 
the  first:   and  Erie  J.,  on  the  hearing  at  chambers, 
referred  the  matter  to  the  full  Court.     A  rule  nisi  for 
an  order  to  tax  plaintiff's  costs  was  obtained  accordingly 
in  HOary  Term  {January  13th)  1852. 

Sir  F.  Thesiger  (with  whom  was  Phipson)  now  shewed 
cause,  and  contended  that  the  plaintiff,  having  already 
brought  the  question  before  a  Judge  and  failed,  could 
not  now  repeat  his  application,  merely  because  a  new 
decision  upon  the  subject  had  been  given  by  one  of  the 
Courts. 

Paterson,  contra,  was  then  called  upon  by  the  Court 
The  plaintiff's  demand  is  a  matter  of  right  [Lord 
Campbell  C.  J.  How  long  is  that  right  to  continue  ? 
Must  not  it  be  enforced  in  a  reasonable  time  ?]  The 
pUuntiff  is  entitled  to  his  costs  by  the  Statute  of  Glau- 


was  taken  out  in  one  of  the  caofea,  and  tbit  motion  was  made  in  the  other; 
but,  on  the  present  argument,  the  decision  in  the  other  case  appears  to  have 
been  taken  as  equivalent  to  a  decision  in  this. 

{a)  1  ]  Com,  B.  755.  (b)  6  Exdk,  328. 

(c)  6  Eich,  335. 

(d)  See  Crak*  ▼.  iWe/i,  post,  p.  210. 
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[1852.]      cester;  and  there  is  no  Statute  of  Limitations  applicable. 

Obchard  "  [Cokridffe  J.  You  have  taken  the  decision  of  a  Judge 
M^xsY  ^^  chambers,  and  have  let  two  terms  pass  without  dis- 
turbing it.]  That  was  under  the  belief,  created  by  the 
decisions  in  the  Exchequer,  that  the  Judge  at  chambers 
might  exercise  a  discretion.  It  has  now  been  shewn 
that  that  construction  of  the  statute  is  disputable. 
[Coleridge  J.  Suppose  all  that  was  done  at  chambers 
had  been  done  here:  we  should  not  now  hear  you. 
Lord  Campbell  C.  J.  Could  the  unsuccessful  parties  in 
the  two  cases  in  the  Exchequer  apply  to  that  Court 
now?  Or  could  the  party  who  failed  in  the  Common 
Pleas  take  that  course,  if  we  should  agree  in  opinion 
with  the  Court  of  Exchequer  ?]  In  Merrick  v.  Waldey  (a) 
a  motion  to  this  Court,  raising  a  question  as  to  costs 
as  affected  by  stats.  3  &  4  VicL  c.  24.  and  4  &  6  Vici. 
c.  28.,  was  made  more  than  three  years  after  the  trial  of 
the  cause. 

Lord  Campbell  C.  J.  This  application  is  too  late, 
the  plaintiff  having  accepted  the  damages,  and  acqui- 
esced so  long  in  the  decision  of  the  Judge  at  chambers. 
It  is  said  that  the  application  is  a  matter  of  right :  but  it 
must  be  made  within  some  reasonable  time.  The  hear- 
ing at  chambers  was  in  last  Trinity  Term.  The  plain- 
tiff lies  by  till  December.  Then  a  judgment  is  pronounced 
in  another  Court ;  and  the  plaintiff,  finding  that  to  be  in 

(a)  l\  L  J.  N*  S,  249,  Q.  B,  Not  pttblbhed  in  tbese  reports.  It 
appears  by  the  affidavits  in  that  case  that  the  plaintiff  did  not  sign  judg- 
ment till  three  years  had  elapsed  after  the  jury  process  was  returnable ; 
and  the  motion  (under  stat.  4  &  5  Vict.  e.  28.  «.  2.,  to  stay  proceedings 
on  such  terms  as  the  Court  should  think  fit)  was  made  in  the  neit  term 
but  one.  The  case  contains  nothing  else  material  to  the  present  report : 
and  the  decision  of  the  Court  related  to  questions  upon  which  it  is  not 
thought  necessary  to  report  the  case. 
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his  favour,  asks  us  to  reverse  the  decision  given  by  a      [1852.] 
Judge  of  this  Court.     I  think  it  would  be  most  incon-      Obcharo 
venient  if  such  a  course  could  be  taken.     The  conse-       moxsy. 
quence  might  be  that  a  party  would  lie  by  for  a  great 
length  of  time,  and  then  come  to  the  Court  for  costs  of 
a  past  suit  to  a  large  amount,  when  the  opposite  party 
was  no  longer  in  a  situation  to  pay  them.     I  say  this 
without  giving  any  intimation  whether  I  adhere  to  the 
ruling  of  the  Court  of  Common  Pleas  or  to  that  of  the 
Exchequer. 

CoLERnxaE  J.  It  is  a  rule  that  the  party  who  intends 
to  complain  of  the  decbion  of  a  Judge  at  chambers 
must  come  speedily ;  otherwise  the  opposite  party  may 
have  supposed  that  every  thing  was  settled,  and  hav^ 
acted  accordingly,  so  as  to  disable  himself  from  paying 
the  costs.  We  cannot  estimate  the  amount  of  inconve- 
nience in  one  or  another  case  which  may  occur;  but, 
when  Mr.  Paterson  admits  that  he  must  contend  for  a 
right  to  come  at  any  time,  he  is  out  of  Court 

Pattbson  and  Wightman  Js.  concurred 

Rule  discharged. 


VOL.   11.  p  E.   &  B. 
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[HILARY  VACATION. 


February  lOtb, 
1852.] 


Cbake  against  Powell. 


TN  this  case,  in  Hilary  Term  1852,  previously  to  the 

argument  and  decision  reported  in  the  preceding  case, 

Griffits  had  obtained  a  rule,  calling  on  the  defendant  to 


Where  a 
plaintiff,  in  an 
action  in  the 
Superior 
Courts,  re- 

covers  damages  shew  cause  whj  it  should  not  be  referred  to  one  of  the 

not  exceeding  *»    %  >     r^  i  i   •      .nm  i_        • 

Masters  of  this  Court  to  tax  the  plaintiiPs  costs  herein, 


those  named 
instaL  13&14 
Viet,  e,  61. 
«.  11.,  but 
shews,  to  the 
satisfaction  of 
the  Court  or 
of  a  Judge  at 
chambers, 
that  the 
action  was 
brought  for  a 
cause  in  which 
concurrent 
jurisdiction  is 
given  to  the 
Superior 
Courts  and 
county  courts 
under  stat. 
9  &  10  Viet, 
e.  95.  »,  128., 
or  for  which 
no  plaint 
could  have 
been  entered 
in  a  county 
court,  or  which 
has  been  re- 
moved from  a 
county  court 
by  certiorari, 
he  is  entitled, 
under  stat. 
\3ik  14  Vict. 
e.  61.  M.  13., 
to  his  costs  ex 
dAitojuntiOm  i 
and  the  Court 
or  Judge  has 
no  discretion  as  to  granting  or  refusing  them. 


and  why  the  defendant  should  not  pay  the  costs  when 
taxed. 

It  appeared,  fix>m  the  affidavits  in  support  of  the  rule, 
that  this  was  an  action  of  debt,  tried  before  the  Secondaries 
of  the  Sheriffs  oi  London^  on  17th  December  1851,  when 
a  verdict  was  found  for  the  plaintiff  for  4/,  12$.  6d,  The 
action  was  commenced  by  writ  of  summons  issued  out  of 
this  Court  on  25th  September  1851.  At  the  time  of  such 
commencement,  defendant  dwelt  and  carried  on  his 
business  at  Romsey,  in  Hampshire;  and  plaintiff  then 
dwelt  and  carried  on  his  business  at  the  York  Road, 
Lambeth,  Surrey,  which  was  more  than  twenty,  namely 
seventy,  miles  distant  from  defendant's  said  dwelling. 
The  action  was  not  relating  to,  or  concerning  or  in  re- 
spect of,  any  claim  to  any  goods  and  chattels  taken  in 
execution  of  the  process  of  any  other  Court,  or  the 
proceeds  or  value  thereof;  nor  was  any  such  question  in 
dispute  in  the  cause.  On  17th  December  1851,  the 
plaintiff  took  out  a  summons  requiring  defendant  to  shew 
cause  why  plaintiff  should  not  recover  his  costs.     This 
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was  attended,  on  18th  December^  before  Coleridge  J.,  who       [1852.] 
referred  the  case  to  the  full  Court.     The  only  question       cbake 
raised  before  the  learned  Judge  was  whether  he  had  a      poJ^ll. 
discretion  as  to  the  exercise  of  his  power  to  order  costs. 

After  the  decision  of  the  preceding  case,  in  the  same 
term  {a\ 

Lush  shewed  cause ;  and  Griffits  was  heard  in  support 
of  the  rule.  The  judgment  makes  it  unnecessary  to 
report  the  arguments. 

Cur.  adv.  vuU. 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court. 

In  this  case  we  are,  for  the  first  time,  to  give  our 
opinion  whether,  under  sect.  13  of  stat.  13  &  14  Vict. 
c.  61.,  it  is  discretionary  in  a  Court,  or  Judge  at  chambers, 
to  durect  that  the  plaintiff  shall  recover  his  costs,  where 
it  is  made  to  appear,  to  the  satisfaction  of  the  Court  or 
Judge,  that  the  action  was  brought  for  a  cause  in  which 
concurrent  jurisdiction  is  given  to  the  Superior  Courts 
and  the  county  courts,  or  for  which  no  plaint  could  have 
entered  in  any  county  court,  or  that  the  said  cause  was 
removed  from  a  county  court  by  certiorari. 

We  have  the  advantage  and  the  ^embarrassment  of 
finding  that  this  question  has  already  been  decided  by 
the  Court  of  £xchequer(i)  and  the  Court  of  Common 
Pleas  (c),  and  decided  different  ways.     Having,  in  the 

(a)  JoMMary  Slst,  185*2;  before  Lord  CampbeB  C.  J.,  PaUeMtm,  Gotf- 
ridpe  and  Wigktman  Js. 

Kb)  Jomn  ▼.  Uanisou,  6  Exch,  328;  Paimfr  y,  Siekardt^  6  Exck.  335. 
^c)  MaedougaR  ▼.  Pattrtom,  1 1  Com.  B.  755. 

P   2 
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[1852.]  discharge  of  our  duty,  considered  very  attenlivcly  the 
Crake  words  of  the  Statute  and  the  reasons  given  by  the  learned 
Powell.  Judges  of  the  two  Courts,  we  agree  with  those  of  the 
Common  Pleas,  which  exhaust  the  subject,  and  which 
therefore  we  need  not  repeat  We  will  only  observe 
that,  in  looking  to  discover  in  what  sense  the  word  "may'* 
is  here  used  by  the  Legislature,  we  are  chiefly  struck  by 
the  consideration  that  sect.  1 1  of  stat.  1 3  &  14  Vict.  c.  6 1., 
taking  away  the  right  to  costs  which  before  existed, 
excepts  from  its  operation  the  cases  thereinafter  provided^ 
and  therefore  seems  expressly  to  declare  that  in  the  three 
cases  provided  for  by  sect.  13  the  plaintiff  shall  still  be 
entitled  to  costs:  all  that  remains  is  to  point  out  how  he 
shall  recover  them ;  and  that  is  by  a  rule  or  order  for 
that  purpose.  If  the  plaintiff  be  entitled  to  costs,  and 
the  Court  or  Judge  is  empowered  to  make  a  rule  or 
order  for  that  purpose,  ex  debitojustitiee  he  may  call  upon 
the  Court  or  Judge  to  do  so. 

Mr.  Lush  raised  a  new  argument,  from  its  being  left 
discretionary,  by  sect.  12,  in  the  Judge  at  the  trial  to 
certify  that  it  appeared  to  him  that  the  cause  of  action 
was  one  for  which  a  plaint  could  not  have  been  entered 
in  the  county  court.  But,  however  strange  it  may  seem 
that  this  case  should  be  introduced  into  sect  12,  as  well  as 
sect.  13,  it  could  hardly  have  been  the  intention  of  the 
Legislature  to  expose  the  plaintiff  to  the  peril  of  ulti- 
mately losing  his  costs  by  language  so  little  adapted  to 
express  such  an  intention,  where  he  had  no  choice  to  sue 
in  the  county  court,  and  was  driven  to  seek  his  remedy 
in  one  of  the  Superior  Courts  as  before  the  county  court 
acts  passed. 

In  this  case,  it  being  proved  to  our  satisfaction  that 
the  action  was  brought  for  a  cause  in  which  concurrent 
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jurisdiction  is  given,  by  reason  of  the  parties  residing  at       [1852.] 
the  distance  from  each  other  of  seventy  miles,  we  are  of       ceakk 
opinion  that  we  arc  bound  to  direct  that  the  plaintiff      p^^Jg, ,.. 
shall  recover  his  costs.     Tiie  rule  for  that  purpose  will 
therefore  be  absolute. 

Rule  absolute  (a), 

(d)  Sec  now  stat.  15  &  16  Vict.  c.  54.  s.  4. 


Morris  against  Bosworth.  Motuiay, 

May  9th. 

/^ARTII^  in  this  term,  obtained  a  rule  calling  on  the  After  issue 
defendant  to  shew  cause  why  the  plaintiff  should  ^i^tionofas- 
not  be  allowed  his  costs.  m7^  inTbia 

From  the  affidavit  in  support  of  the  rule,  it  appeared  ^^^^^ 
that  the  action  was  commenced  in  this  Court.     After  *®"^«  ^^ 

on  9th  Jutie 

issue  was  joined  in  the  action,  the  case  was  referred  to  1862,  an 

"  award  was 

arbitration:  and,  on  June  9th  1852,  an  award  was  given  given  for  the 

plaintiff  for 

for  the  plaintiff  for  621  \%s.  5d.    The  action  was  assump-  kss  than  202. 

sit,  for  money  lent,  money  paid,  money  had  and  received,  jwelt  more 

interest,  and  on  an  account  stated.    Defendant  had  paid  mlieg^apart! 

lOi  into  Court.  }^^^> 

At  the  time  of  the   commencement  of  the  action,  i»53,a8um. 

mons  was 
defendant  dwelt  at  Humberstone  cottage  in  Leicestershire^  taken  out  to 

shew  cause 
and  the  plaintiff  in  the  parish  o{  S/ielford  in  Nottingham-  why  plaintiff 

_  .  ,  .  ,  -  ,  .,        should  not 

shire ;  which  two  places  were  more  than  twenty  roues  have  his  costs, 

under  stat 

apart.  I3&i4>7c#. 

On  7th  February  1853,  a  summons  was  issued,  calling  ^'  yjij  u^ 
on  defendant  to  shew  cause  why  plaintiff  should  not  *oo^**«- 
recover  his  costs.     The  summons  was  heard  on   19th 
February^  before  Erie  J. :  when  it  was  objected,  on  the 


T. 
BOSWORTH. 
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1863.       pcu^  of  the  defendant,  that  the  application  was  too  late ; 

^Q^j^jg  and  reference  was  made  to  Orchard  v.  Moxsy  (a),  and  to 
a  case  said  to  have  been  recently  decided  at  chambers  by 
Alderson  B.  Upon  this  the  learned  Judge  ordered  that 
the  case  should  stand  over,  to  be  referred  to  the  full 
Court,  and  that  the  application  should  be  considered  as 
having  been  made  to  the  Court  on  the  day  the  summons 
was  issued. 
In  this  term  (i), 

Lush  shewed  cause.  The  application  was  too  late. 
Orchard  v.  Moxsy  (a)  is  not  strictly  in  point,  inasmuch  as 
there  the  question  was  as  to  the  proper  time  for  applying 
to  the  full  Court  against  the  decision  of  a  Judge  at 
chambers.  Here  the  question  is  as  to  the  original  appli- 
cation to  the  Judge.  The  award,  which  may  be  con- 
sidered as  tantamount  to  a  verdict,  was  given  on  June  9th 
1852 ;  and  the  application  not  till  ^t?ary  Vacation  1853. 
There  must  be  some  limit  as  to  time:  the  most  reason- 
able would  appear  to  be  the  first  four  days  of  the  term 
following  the  verdict,  according  to  the  analogy  of  motions 
for  new  trials.  The  question  is  at  present  before  the 
Court  of  Exchequer. 

Garth,  contra,  referred  to  Harper  v.  Carr(c)  and 
Norman  v.  Danger  (rf). 

Lord  Campbell  C.  J.  We  will  inquire  as  to  the 
case  before  the  Court  of  Exchequer. 

Cur,  adv,  vult 

(a)  Ante,  p.  206. 

C6)  Afajf  7th :  before  Lord  CampleU  C.  J.,  WiyhUnan  and  Crompt,m,  Js. 

(«)  7  r.  IL  448.  (d)  3  K  ^  /.  '/OJ. 
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Lord  Campbell  C.  J.  now  delivered  the  judgment  of       1853. 
the  Court  morjub 

In  this  case,  we  have  consulted  the  learned  Barons  of  bobwortb. 
the  Exchequer;  and  they  agree  with  us  that  the  appli- 
cation for  costs  is  not  too  late.  My  brother  Erie 
abstained  from  making  the  order,  on  the  supposed  autho- 
rity of  a  decision  of  my  brother  Alderson  at  chambers. 
That  decision,  however,  proceeded  upon  a  misunder- 
standing as  to  Orchard  v.  Moauy  (a),  where  the  question 
was  as  to  the  time  within  which  an  appeal  from  the  order 
of  a  Judge  at  chambers  should  be  made.  Here  the 
question  is  as  to  the  application  to  the  Judge  in  the  first 
instance:  and  we  all  agree  that  the  plaintiff  is  not 
prejudiced  by  the  interval  which  has  occurred 

Rule  absolute  {b). 

(a)  Ante,  p.  206. 

(6)  See  tUid  v.  Gardtur,  8  Exeh.  651. 


END  OF   EASTER  TERM. 


The  Court  did  not  sit  in  banc  in  the  Vacation  after 
Easier  Term. 


■853.  CASES 

ARGUED  AND  DETERMINED 

IN 

THE  QUEEN'S  BENCH, 

IN 

TRINITY    TERM, 

XVI.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term 
were: 

Lord  Campbell  C.  J.       I      Erle  J. 
Coleridge  J.  Crompton  J. 


LuMLEY  against  Gye, 


Island  3d        ^H£  1st  couQt  of  the  declaration  stated  that  plaintiff 

ckration,  bj  ^^  lessee  and  manager  of  the  QueeiCs  Theatre,  for 

lessee  of  a 
theatre:  for 

maliciously  procaring  JF,  (who  bad  agreed  witb  plaintiff  to  perform  and  sms  at  bis  tbeatro 
and  no  where  else  for  a  certain  term)  to  break  her  contract  and  not  to  perform  or  sing  at 
plaintiff's  theatre,  and  to  continue  away  during  the  term  for  which  JF,  was  engaged.  3d 
count,  averring  that  W,  bad  engaged  with  plaintiff  to  be,  and  had  become  and  was,  plaintiff's 
dramatic  artiste  for  a  certain  term,  and  complaining  that  pUUtfT  maliciously  procured  her 
to  depart  out  of  her  said  employment  during  the  term.    On  demurrer : 

Held,  by  Wightman,  Erh  and  Crompton  Js.,  that  the  counts  were  all  good,  and  that  an 
action  lies  for  maliciously  procuring  a  breach  of  contract  to  give  exclusive^ personal  services 
for  a  time  certain,  equally  whether  the  employment  has  commenced  or  is  only  fn  fieri, 
provided  the  procurement  be  during  the  subsistence  of  the  contract,  and  produces  damage : 
and  that,  to  sustun  such  an  action,  it  is  not  necessary  that  the  employer  and  employed 
should  stand  in  the  strict  relation  of  master  and  servant.     Semble,  by  the  same  Judges,  that 
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performing  operas  for  gain  to  him;  and  that  he  had        1853. 

contracted  and  agreed  with  Johanna  Wagner  to  perform      Lumlev 

in   the   theatre  for  a  certain  time,  with  a  condition,         q^^ 

amongst  others,  that  she  should  not  sing  nor  use  her 

talents  elsewhere  during  the  term  without  plaintiff's  would  lie  for 

consent  in  writing:  Yet  defendant,  knowing  the  pre-  pi^urem^ 

mises,  and  maliciously  intending  to  injure  plaintiff  as  ofanycwi!^*' 

lessee  and  manager  of  the  theatre,  whilst  the  agreement  n^^^^^J* n^j 

with  Wagner  was  in  force,  and  before  the  expuration  of  services,  if  by 

the  term,  enticed  and  procured   Wagner  to  refuse  to  mem  damage 
«        .  .  "^^  intended 

perform :  by  means  of  which  enticement  and  procure*  to  result  and 
ment  of  defendant,  Wagner  wrongfully  refused  to  per-  the  plaintiff. 
form,  and  did  not  perform  during  the  term.  dissentie^,  ' 

Count  2,  for  enticing  and  procuring  Johanna  Wagner  f^at  the  ]^tion 
to  continue  to  refuse  to  perform  during  the  term,  after  a"[hi!Jd^^ 
the  order  of  Vice  Chancellor  Parker,  afiirmed  by  Lord  ^.  ^^P^  ^o™ 

''  his  engage- 

Sit,  Leonards  (a),  restraining  her  from  performing  at  a  montisfounded 

theatre  of  defendants.  of  Labourers, 

and  is  strictly 

Count  3.  That  Johanna  Wagner  had  been  and  was  conBned  to 
hired  by  plaintiff  to  sing  and  perform  at  his  theatre  for  the  employer 
a  certain  time,  as  the  dramatic  artiste  of  plaintiff,  for  standTn  such 
reward  to  her,  and  had  become  and  was  such  dramatic  J^^°\nj 
artiste  of  plaintiff  at  his  theatre :  Yet  defendant,  well  *®j™.^" 
knowine  &c.,  maliciously  enticed  and  procured  jier,  that  statute; 

^^  .  .  and  that,  in 

then  being  such  dramatic  artiste,  to  depart  firom  the  all  other  cases, 

. ,  -  the  remedy  for 

said  employment  a  breach  of 

In  each  count  special  damage  was  alleged.  only  on  the 

contract,  and 
against  those 
prtTy  to  it.     And  that,  as  a  dramatic  performer  is  not  a  servant,  therefore  the  counts  were 
all  bad. 

The  defendant  had,  under  stat  15  &  16  Viei,  c.  76.  «.  80.,  obtained  leave  to  plead  and 
demur  also.  On  an  application  to  postpone  the  trial  of  the  issues  in  fact  till  the  issue  in 
law  had  been  finally  disposed  of  in  a  Court  of  Error : 

Held  :  that  the  Court  had  no  power  to  make  such  an  order ;  inasmuch  as  the  judgment 
on  the  demurrer  had  disposed  of  the  issue  in  law,  finally  as  far  as  regarded  this  Court. 

(a;    Sec  LutnUy  v.  Wagni:r,  1  Dc  G\  McN.  ^  G.  604. 


218  TRINITY  TERM. 

1853.  Demurrer.    Joinder. 

LuMLEY  Th«  demurrer  was  argued  in  tbe  sittings  after  Hilary 

o;-,.         Term  last  (ft> 

Wittes^  for  the  defendant  The  counts  disclose  a 
breach  of  contract  on  tbe  part  of  Wagner^  for  which 
the  plaintiff's  remedy  is  by  an  action  on  the  contract 
against  her.  The  relation  of  master  and  servant  is 
peculiar;  and,  though  it  originates  in  a  contract  between 
the  employer  and  the  employed,  it^gives  rise  to  rights 
and  liabilities,  on  the  part  of  the  master,  different  from 
those  which  would  result  from  any  other  contract.  Thus 
the  master  is  liable  for  the  negligence  of  his  servant, 
whilst  an  ordinary  contractor  is  not  liable  for  that  of  the 
person  with  whom  he  contracts.  And  a  master  may 
lawfully  defend  his  servant  when  a  contractor  may  not 
defend  his  contractee.  And  so  a  master  may  bring  an 
action  for  enticing  away  his  servant  But  these  are 
anomalies,  having  their  origin  in  times  when  slavery 
existed :  they  are  intelligible  on  the  supposition  that  the 
servant  is  the  property  of  his  master:  and,  though  they 
have  been  continued  long  after  all  but  free  service  has 
ceased,  they  are  still  confined  to  cases  where  the  relation 
of  master  and  servant,  in  the  strict  sense,  exists.  In  the 
present  case  Wagner  is  a  dramatic  artiste,  not  a  servant 
in  any  sense.  (It  is  unnecessary  to  report  the  aigument 
for  the  defendant  further  in  detail,  as  the  points  made 
in  it,  and  the  authorities  relied  upon,  are  fully  stated  in 
the  judgments  of  Crampton  J.  and  Wightman  J.) 

Cowling^  contrd.     The  general  principle  is  laid  down 

(a)  February  A  ud  5,   1853;  before  Co/«nV/^,   Wightman,   Erie  and 
Crompttn  Js. 
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in  Camynis  Digest^  Action  upon  the  Case  (A).     *^  In  all        ]g53. 
casesy  where  a  man  has  a  temporal  loss,  or  damage  by       lumlby 
the  wrong  of  another,  he  may  have  an  action  upon  the        ^^^ 
case,  to  be  repaired  in  damages."    In  Camyna^s  Digest^ 
Action  upon  the  Case  for  Misfeasance  (A   6.),  an  m- 
stance  is  given :  <*  If  he  threaten  the  tenants  of  another, 
whereby  they  depart  from  their  tenures,"  citing  1  RoL 
Abr.  106.  Action  sur  Case  (N)  pL  21.     An  action  lies 
for  procuring  plaintiff's  wife  to  remain  absent ;  Winsmore 
V.  Greenbahh  {a).  An  action  lay  for  ravishment  of  ward; 
and,  if  '^a  man  procuretha  ward  to  go  from  his  guardian, 
this  is  a  ravishment  in  law;"  2  Inst.  440.     Now,  as 
neither  the  tenants,  the  wife  nor  the  ward  are  servants, 
it  cannot  be  said  that  the  action  for  procurement  is  an 
anomaly  confined  to   the  case  of  master  and  servant. 
''Every  master  has  by  his  contract  purchased  for  a 
valuable  consideration  the  services  of  his  domestics  for 
a  limited  time:  the  inveigling  or  hiring  his  servant, 
which  induces  a  breach  of  this  contract,  is  therefore  an 
injury  to  the  master;  and  for  that  injury  the  law  has 
given  a  remedy  by  a  special  action  on  the  case :  and  he 
may  also  have  an   action  against  the  servant  for  the 
nonperformance  of  his  agreement"    3  Bl  Com.  142. 
Blackstone  thus  treats  the  action   by  a  master  as  an 
example  of  a  general  rule  that  ''  inducing  a  breach  of 
contract"  is  an  injury  for  which  an  action  lies.     And 
surely  any  one,  not  a  lawyer,  would  agree  that  the 
malicious  and  intentional  procurement  of  a  breach  of 
contract  was  a  vnrong,  and  that  the  breach  of  contract 
intended  to  be  procured  was  the  direct  consequence  of 
that   wrongful   procurement.     Green  v.   Button  (b)  is 
apparently  an  authority  for  that  larger  proposition ;  and 

(€)   mUes,  677.  (6)  2  C.  M,  ^  R.  707. 


V. 

Oye. 
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1853.  so  is  SIteperd  v.  fVakeman  (a).  It  is  not  accurate  to 
Lyj^j^gy  say  that  the  remedy  for  breach  of  contract  b  confined  to 
those  privy  to  the  contract ;  Z^evy  v.  Langridge  {b).  In 
that  case  the  son  recovered  though  the  warranty  was  to 
the  father.  It  is  true  that  the  damage  to  the  plaintiff 
must  be  the  natural  and  immediate  consequence  of  the 
wrong  of  the  defendant,  and  that  it  is  not  often  that  the 
unjustifiable  act  of  an  independent  party  is  the  natural 
consequence  of  that  wrong ;  but,  when,  as  on  this  de- 
murrer must  be  taken  to  be  the  fact,  the  defendant  uses 
the  contracting  party  as  his  tool  to  break  the  contract 
to  the  damage  of  the  plaintiff,  why  should  he  not  be 
answerable  for  the  damage  he  thus  intentionally  pro- 
duces ?  The  procurement  may  in  some  cases  be  privi- 
leged, just  as  a  libel  or  slander  may  be:  but  here  it  is 
malicious.  It  is,  however,  unnecessary  to  go  so  far  in 
this  case,  as  the  contract  is  for  exclusive  personal 
services,  and  tlie  authorities  are  clear  that  in  such  cases 
the  action  lies.  (The  arguments  for  the  plaintiff  on  this 
part  of  the  case,  and  the  authorities  cited,  are  so  fully 
stated  in  the  judgments  that  it  is  unnecessary  to  repeat 
them  here.) 

WilleSi  in  reply.  The  averment  of  malice  can  make 
no  difference.  If  the  action  does  not  lie  without  malice, 
it  does  not  lie  with  it ;  and  malice  is  never  averred 
in  actions  for  seducing  servants.  The  passage  cited 
from  Comt/nis  Digest^  Action  upon  the  Case  (A),  does 
not  throw  much  light  on  the  matter.  It  is  not  disputed 
that  damage  resulting  from  a  wrong  gives  a  cause  of 

(a)  1  Sid.  79. 

(b)  4  M.Sf  W.  337;  afl&nning  the  judgment  of  the  Exchequer  in  Lang- 
riilye  v.  Levy,  2  Af.  &c  W.  519. 
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action;  but  the  defendant's  point  is  that  the  act  com-  1853. 
plained  of  is  not  a  wrong  within  the  technical  meaning  Litmlky 
of  the  word  :  and  thb  is  an  instance  of  the  rule,  (jyg, 
ex  damno  sine  injuria  non  oritur  actio.  The  instances 
cited,  as  supporting  the  general  proposition,  all  range 
themselves  under  some  well  known  class  of  wrongs. 
The  reference  in  Comynis  Digest^  Action  upon  the  Case 
for  Misfeasance  (A  G.),  is  to  1  Roll  Ab.  108.  Action  sur 
Case,  (N)  pi.  21.;  where  it  appears  that  the  menaces 
were  to  '*  tenants  at  will,  of  life  and  limb."  The  tenants 
therefore  were  not  bound  to  remain ;  and  the  threats 
of  life  and  limb  must  have  been  an  interference  with 
the  plaintiff's  property.  Ravishment  of  ward  also 
proceeds  on  the  ground  that  the  guardian  had  a  pro- 
perty in  his  ward.  Winsmore  v.  Greenbank  (a)  extends 
the  law  as  to  enticing  servants  to  enticing  a  wife ;  but 
the  principle  is  the  same.  The  common  law  considers 
the  wife  the  property  and  servant  of  the  husband. 
In  Sheperd  v.  Wakeman  (J)  the  action  was  for  asserting 
that  the  plaintiff  was  already  married,  per  quod  she 
lost  her  marriage :  but  to  assert  that  a  woman  is  about 
to  commit  bigamy  is  actionable  per  se.  Levy  v. 
Longridge  (c)  was  decided  on  the  ground  that  there 
was  what  was  equivalent  to  a  fraudulent  representation 
to  the  plaintiff  as  to  an  article  which  he  was  to  use. 
The  act  complained  of  in  Green  v.  Button  (d)  was  also 
a  wrong  in  itself.  The  injury  done  was  analogous  to 
slander  of  title.  (The  argument  in  reply,  as  to  the 
effect  of  the  contract  being  for  exclusive  service,  is 
sufficiently  shewn  by  the  judgments.) 

Cur.  adv.  vult, 

(ii)    Willtt,  577.  (6)  1  Sid.  79. 

(c)  A  M.^W,  337.  (d)  2  C.  Af.  §•  R,  707. 
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In    this   term   (June  3)   the   learned  Judges,  being 
divided  in  opinion,  delivered  their  judgments  seriatim. 

Crompton  J.  The  declaration  in  this  case  consisted 
of  three  counts.  The  two  first  stated  a  contract  between 
the  plaintiff,  the  proprietor  of  the  Queen's  Theatre, 
and  Miss  Wagner^  for  the  performance  by  her  for  a 
period  of  three  months  at  the  plaintiff's  theatre ;  and 
it  then  stated  that  the  defendant,  knowing  the  premises 
and  with  a  malicious  intention,  whilst  the  agreement 
was  in  full  force,  and  before  the  expiration  of  the  period 
for  which  Miss  Wagner  was  engaged,  wrongfully  and 
maliciously  enticed  and  procured  Miss  Wagner  to  refuse 
to  sing  or  perform  at  the  theatre,  and  to  depart  from 
and  abandon  her  contract  with  the  plaintiff  and  all 
service  thereunder,  whereby  Miss  Wagner  wrongfully, 
during  the  full  period  of  the  engagement,  refused  and 
made  default  in  performing  at  the  theatre ;  and  special 
damage  arising  from  the  breach  of  Miss  Wagner^s  engage- 
ment was  then  stated.  The  third  count  stated  that  Miss 
WagnerhdA  been  hired  and  engaged  by  the  plaintiff,  then 
being  the  owner  of  Her  Majesty's  Theatre,  to  perform 
at  the  said  theatre  for  a  certain  specified  period  as  the 
dramatic  artiste  of  the  plaintiff  for  reward  to  her  in  that 
behalf  and  had  become  and  was  such  dramatic  artiste 
for  the  plaintiff  at  his  said  theatre  for  profit  to  the 
plaintiff  in  that  behalf;  and  that  the  defendant,  well 
knowing  the  premises  and  with  a  malicious  intention, 
whilst  Miss  Wagner  was  such  artiste  of  the  plaintiff, 
wrongfully  and  maliciously  enticed  and  procured  her, 
so  being  such  artiste  of  the  plaintiff,  to  depart  from 
and  out  of  the  said  employment  of  the  plaintiff,  whereby 
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she  wrongfully  departed  from  and  out  of  the  said  service        1853. 
and  employment  of  the   plaintiff,   and  remained  and       Lumley 
continued  absent  from  such  service  and  employment         q^^^ 
until  the  expiration  of  her  said  hiring  and  engagement 
to  the  plaintiff  by  effluxion  of  time ;  and  special  dam- 
age arising  from  the  breach  of  Miss  Wagners  engage- 
ment was  then 'Stated.    To  this  declaration  the  defendant 
demurred:  and  the  question  for  our  decision  is,  Whether 
all  or  any  of  the  counts  are  good  in  substance  ? 

The  effect  of  the  two  first  counts  is,  that  a  person, 
under  a  binding  contract  to  perform  at  a  theatre,  is 
induced  by  ^e  malicious  act  of  the  defendant  to  refuse 
to  perform  and  entirely  to  abandon  her  contract ; 
whereby  damage  arises  to  the  plaintiff,  the  proprietor 
of  the  theatre.  The  third  count  differs,  in  stating 
expressly  that  the  performer  had  agreed  to  perform  as 
the  dramatic  artiste  of  the  plaintiff,  and  had  become 
and  was  the  dramatic  artiste  of  the  plaintiff  for  reward 
to  her;  and  that  the  defendant  maliciously  procured 
her  to  depart  out  of  the  employment  of  the  plaintiff 
as  such  dramatic  artiste ;  whereby  she  did  depart  out 
of  the  employment  and  service  of  the  plaintiff;  whereby 
damage  was  suffered  by  the  plaintiff.  It  was  said, 
in  support  of  the  demurrer,  that  it  did  not  appear  in 
the  declaration  that  the  relation  of  master  and  servant 
ever  subsisted  between  the  plaintiff  and  Miss  JVagner; 
that  Miss  JVagner  was  not  averred,  especially  in  the 
two  first  counts,  to  have  entered  upon  the  service  of  the 
plaintiff;  and  that  the  engagement  of  a  theatrical  per- 
former, even  if  the  performer  has  entered  upon  the 
duties,  is  not  of  such  a  nature  as  to  make  the  performer 
a  servant,  within  the  rule  of  law  which  gives  an  action 
to  the  master  for  the  wrongful   enticing  away  of  his 
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1853.        servant     And  it  was  laid  down  broadly,  as  a  general 
l]^i^^^^       proposition  of  law,  that  no  action  will  lie  for  procuring 
Gye  *  person  to  break  a  contract,  although  such  procuring 

is  with  a  malicious  intention  and  causes  great  and 
Crompton  .  ijjjjjjgdjj^^g  injury.  And  the  law  as  to  enticing  servants 
was  said  to  be  contrary  to  the  general  rule  and  principle 
of  law,  and  to  be  anomalous,  and  probably  to  have  had 
its  origin  from  the  state  of  society  when  serfdom  existed, 
and  to  be  founded  upon,  or  upon  the  equity  of,  the 
Statute  of  Labourers.  It  was  said  that  it  would 
be  dangerous  to  hold  that  an  action  was  maintainable 
for  persuading  a  third  party  to  break  a  contract, 
unless  some  boundary  or  limits  could  be  pointed  out; 
and  that  the  remedy  for  enticing  away  servants  was 
confined  to  cases  where  the  relation  of  master  and 
servant,  in  a  strict  sense,  subsisted  between  the  parties ; 
and  that,  in  all  other  cases  of  contract,  the  only  remedy 
was  against  the  party  breaking  the  contract. 

Whatever  may  have  been  the  origin  or  foundation  of 
the  law  as  to  enticing  of  servants,  and  whether  it  be,  as 
contended  by  the  plaintiff,  an  instance  and  branch  of  a 
wider  rule,  or  whether  it  be,  as  contended  by  the 
defendant,  an  anomaly  and  an  exception  from  the 
general  rule  of  law  on  such  subjects,  it  must  now  be 
considered  clear  law  that  a  person  who  wrongfully  and 
!  maliciously,  or,  which  is  the  same  thing,  with  notice, 
interrupts  the  relation  subsisting  between  master  and 
servant  by  prociu'ing  the  servant  to  depart  from  the 
master^s  service,  or  by  harbouring  and  keeping  him  as 
servant  after  he  has  quitted  it  and  during  the  time  stipu- 
lated for  as  the  period  of  service,  whereby  the  master  is 
injured,  commits  a  wrongful  act  for  which  he  is  respon- 
sible at  law,     I  think  that   the  rule  applies  wherever 
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the  wrongful  iDtemiptioo  operates  to  prevent  the  1853. 
service  during  the  time  for  which  the  parties  have  Lumley 
contracted  that  the  service  shall  continue:  and  I  think  q^*^ 
that  the  relation  of  master  and  servant  subsiBts,  suffi- 
ciently for  the  purpose  of  such  action,  during  the  time  ''<'"V»» 
for  which  there  is  in  existence  a  binding  contract  of  . 
hiring  and  service  between  the  parties;  and  I  think 
that  it  is  a  fanciful  and  technical  and  unjust  distinction 
to  say  that  the  not  having  actually  entered  into  the 
service,  or  that  the  service  not  actually  continuing  can 
make  any  difference.  The  wrong  and  injury  are  surely 
the  same,  whether  the  wrong  doer  entices  away  the 
gardener,  wno  has  hired  himself  for  a  year,  the  night 
before  he  is  to  go  to  his  work,  or  after  he  has  planted 
the  first  cabbage  on  the  first  morning  of  his  service ;  and 
I  should  be  sorry  to  support  a  distinction  so  unjust,  and 
so  repugnant  to  common  sense,  unless  bound  to  do  so  by 
some  rule  or  authority  of  law  plainly  shewing  that  such 
distinction  exists.  The  proposition  of  the  defendant, 
that  there  must  be  a  service  actually  subsisting,  seems  to 
be  inconsistent  with  the  authorities  that  shew  these 
actions  to  be  maintainable  for  receiving  or  harbouring 
servants  after  they  have  left  the  actual  service  of  the 
master.  In  Slake  v.  Lanyon  (a)  it  was  held  by  the 
Court  of  King's  Bench,  in  accordance  with  the  opinion 
of  Oawdy  J.  in  Adams  v.  Bafeald  {b\  and  against  the 
opinion  of  the  two  other  Judges  who  delivered  their 
opinions  in  that  case,  that  an  action  will  lie  for  con- 
tinuing to  employ  the  servant  of  another  after  notice, 
without  having  enticed  lum  away,  and  although  the 
defendant  had  received  the  servant  innocently.    It  is 

(a)  0  7.  A.  221.  (6)  1  Lean.  240. 

you   II.  Q  £.   &   B. 
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there  said  that ''  a  person  who  coDtracts  with  another  to 
do  certain  work  for  him  is  the  servant  of  that  other  till 
the  work  is  finished,  and  no  other  person  can  employ 
such  servant  to  the  prejudice  of  the  first  master ;  the  very 
act  of  ^ving  him  employment  is  affording  him  the  means 
of  keeping  him  out  of  his  former  service."  This  appears  to 
me  to  shew  that  we  are  to  look  to  the  time  during  which 
the  contract  of  service  exists,  and  not  to  the  question 
whether  an  actual  service  subsists  at  the  time.  In 
BlaAe  v.  Lankan  (a)  the  party,  so  far  jfrom  being  in  the 
actual  service  of  the  plaintiff,  had  abandoned  that  ser- 
vice, and  entered  into  the  service  of  the  defendant  in 
which  be  actually  was;  but,  inasmuch  as  there  was 
a  binding  contract  of  service  with  the  plaintifis,  and  the 
defendant  kept  the  party  after  notice,  he  was  held  liable 
to  an  action.  Since  this  decision,  actions  for  wrong^Uy 
hiring  or  harbouring  servants  after  the  first  actual 
service  had  been  put  an  end  to  have  been  firequent; 
see  POkingtan  v.  ScoUifi)^  Harthy  v.  Cummings{cy  In 
Sghes  V.  Dixon  (d),  where  the  distinction  as  to  the 
actual  service  having  been  put  an  end  to  was  relied 
upon  for  another  purpose,  it  does  not  seem  to  have 
occurred  to  the  bar  or  the  Court  that  the  action  would 
fail  on  account  of  (here  having  been  no  actual  service  at 
the  time  of  the  second  hiring  or  the  harbouring;  but 
the  question  as  to  there  being,  or  not  beings  a  binding 
contract  of  service  in  existence  at  the  time  seems  to  have 
been  regarded  as  the  real  question. 

The  objection  as  to  the  actual  employment  not  having 
commenced  would  not  ^>ply  in  the  present  case  to  the 
third  count,  which  statics  that  Miss  Wagner  had  become 


{a)  6  T.  R.  221. 
(e)  6  Com.  B,  247. 


<6)  l^M.^W  657. 
{d)  9  j4,^  E.  693. 
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the  artiste  of  the  plaintiff,  and  that  the  defendant  bad 
induced  her  to  depart  from  the  employment.  But  it 
was  farther  said  that  the  engagement,  employment  or 
service,  in  the  present  case,  was  not  of  such  a  nature  as 
to  constitute  the  relation  of  master  and  servant,  so  as  to 
warrant  the  application  of  the  usual  rule  of  law  giving  a 
remedy  in  case  of  enticing  away  servants.  The  nature 
of  the  injury  and  of  the  damage  being  the  same,  and  the 
supposed  right  of  action  being  in  strict  analogy  to  the 
ordinary  case  of  master  and  servant,  I  see  ho  reason  for 
confining  the  case  to  services  or  engagements  under 
contracts  for  services  of  any  particular  description; 
and  I  think  that  die  remedy,  in  the  absence  of  any 
legal  reason  to  the  contrary,  may  well  apply  to  all 
cases  where  there  is  an  unlawful  and  malicious  enticing 
away  of  any  person  employed  to  give  his  personal 
labour  or  service  for  a  given  time  under  the  ^reo- 
ti<»i  of  a  master  or  employer  who  is  injured  by  the 
wrongful  act;  more  especially  when  the  party  is  bound 
to  give  such  personal  services  exclunvefy  to  the  master 
or  employer ;  though  I  by  no  means  say  that  the  service 
need  be  exclusive.  Two  Nisi  prius  decisions  were  cited 
by  the  counsel  for  the  defendant  in  support  of  this  part 
of  the  aigunEient  One  of  these  cases,  Ashky  v.  Harrir 
9€fn{a\  was  an  action  against  the  defendant  for  having 
published  a  libel  against  a  performer,  whereby  she  was 
deterred  from  appearing  on  the  stage:  and  Lord  Kenycn 
held  the  action  not  maintainable.  This  decision  appears, 
especially  from  the  report  of  the  case  in  Espinasse,  to 
have  proceeded  on  the  ground  that  tiie  damage  was  too 
remote  to  be  connected  with  the  defendant's  act     This 
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(«)  I  PmAc'i  N.  p.  C.  194.    S.  C.  I  B.p.  N  P.  C.  48. 
Q  2 
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1853.        was  pointed  out  as  the  real  reason  of  the  decision  by 
~  LoMLFY       ^^*  ErsJune  in  the  case  of  Tarkton  v.  M'Gawley  (a), 
Q^;^  tried  at  the  same  sittings  as  Ashley  v.  Harrison  (b).    The 

other  case,  Taylor  v.  Neri(c),  was  an  action  for  an 
Cromptan  J.  ggggyi^  ^^  ^  performer,  whereby  the  plaintiff  lost  the 
benefit  of  his  services;  and  Lord  Chief  Justice  Eyre 
said  that  he  did  not  think  that  the  Court  had  ever  gone 
further  than  the  case  of  a  menial  servant ;  for  that,  if  a 
daughter  had  left  the  service  of  her  father,  no  action  per 
quod  servitium  amisit  would  lie.  He  afterwards  observed 
that,  if  such  action  would  lie,  every  man  whose  servant, 
whether  domestic  or  not,  was  kept  away  a  day  from  his 
business  could  maintain  an  action ;  and  he  said  that  the 
record  stated  that  Breda  was  a  servant  hired  to  sing,  and 
in  his  judgment  he  was  not  a  servant  at  all ;  •  and  he 
nonsuited  the  plaintiff.  Whatever  may  be  the  law  as 
to  the  class  of  actions  referred  to,  for  assaulting  or  de- 
bauching daughters  or  servants  per  quod  servitium  amisit, 
and  which  differ  fix>m  actions  of  the  present  nature  for 
the  wrongful  enticing  or  harbouring  with  notice,  as 
pointed  out  by  Lord  Kenyan  in  Eores  v.  ffilsan  (d)f  it  is 
clear  from  BlaAe  v.  Lanyan(e)  and  other  subsequent 
cases,  S^hes  v.  Dixon  (y),  PUUngton  v.  Scott  (h)  and 
Hartley  v.  Cummings  (t),  that  the  action  for  maliciously 
interfering  with  persons  in  the  employment  of  another  is 
not  confined  to  menial  servants,  as  suggested  in  Taylor  v. 
Neri(c).  In  Blake  v.  Lanyon{e)  a  journeyman  who 
was  to  work  by  the  piece,  and  who  bad  left  his  work 

(a)  1  PMt^t  N.  P.  C.  207. 

(6)  1  Ftake'%  N.  P.  C.  194.  S.  C.  1  Esp,  N.  P.  C.  48. 

(c)  1  Esp.  N.  P.  a  386.  («/)  1  Peakes  N.  P.  C.  56. 

(•)  6  7.  R.  221.  (p)  gJ.^E.  693. 

(*)  15  AC  4-  If.  657.  (t)  6  Com.  B,  247. 
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unOnishedy  was  held  to  be  a  servant  for  the  purposes  of       \S5S. 

such  an  action ;  and  I  think  that  it  was  most  properly       iMuixt 

laid  down  by  the  Court  in  that  case,  that  a  person  who         ^^^ 

contracts  to  do  certain  work  for  another  is  the  servant  of 

that  other  (of  course  with  reference  to  such  an  action)    ^"^P^  ^ 

nntil  the  work  be  finished    It  appears  to  me  that  Miss 

Wagnm  had  contracted  to  do  work  for  the  pkiintiff  within 

the  meaning  of  this  rule ;  and  I  think  that,  where  a  party 

has  contracted  to  g^ve  his  personal  services  for  a  certain 

time  to  another,  the  parties  are  in  the  relation  of  employer  • 

and  employed,  or  master  and  servant,  within  the  meaning 

of  this  rule.    And  I  see  no  reason  for  narrowing  such  a 

rule;  but  I  should  rather,  if  necessaiy,  apply  such  a 

remedy  to  a  case  ''  new  in  its  instance,  but''  *'  not  new 

in  the  reason  and  principle  of  it"  (a),  that  is^  to  a  case 

where  the  wrong  and  damage  are  strictly  analogous  to 

the  wrong  and  damage  in  a  well  recognised  class  of  cases. 

In  deciding  this  case  on  the  narrower  ground,  I  wish  by 

no  means  to  be  considered  as  deciding  that  the  laiger 

ground  taken  by  Mr.  CowUng  is  not  tenable,  or  as  saying 

that  in  no  case  except  that  of  master  and  servant  is  an 

action  maintainable  for  mdliciaush/  inducing  another  to 

break  a  contract  to  the  injury  of  the  person  with  whom 

such  contract  has  been  made.     It  does  not  appear  to  me 

to  be  a  sound  answer,  to  say  that  the  act  in  such  cases  is 

the  act  of  the  party  who  breaks  the  contract ;  for  that 

reason  would  apply  in  the  acknowledged  case  of  master 

and  servant.    Nor  is  it  an  answer,  to  say  that  there  is  a 

remedy  against  the  contractor,  and  that  the  party  relies 

on  the  contract ;  for,  besides  that  reason  also  applying  to 

the  case  of  master  and  servant,  the  action  on  the  contract 

(a)  Per   Hoft  C.  J.,  in  KmM*  ▼.   HieUringiO,  U  Eatt,  573.  575^ 
note  (a)  to  CarrlmgUm  ▼.  Tapkr,  1 1  Eatt,  571. 
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1853.  ^^^  ^^^  action  against  the  malicious  wrong-doer  may  be 
LuMLEY  ^'^^  *  diflPerent  matter ;  and  the  damages  occasioned  by 
such  malicious  injury  might  be  calculated  on  a  very 
different  principle  from  the  amount  of  the  debt  which 
CrampionJ,  njjgjjt  \^  ^jjg  Q^jy  gy^,  recoverable  on  the  contract 
Suppose  a  trader,  urith  a  maUcunu  intent  to  ruin  a  rival 
trader^  goes  to  a  banker  or  other  party  who  owes  money 
to  his  rival,  and  begs  him  not  to  pay  the  money  which 
he  owes  him,  and  by  that  means  ruins  or  greatly  preju- 
dices the  party :  I  am  by  no  means  prepared  to  say  that 
an  action  could  not  be  maintained,  and  that  damages, 
beyond  the  amount  of  the  debt  if  the  injury  were  great, 
or  much  less  than  such  amount  if  the  injury  were  less 
serious,  might  not  be  recovered.  Where  two  or  more 
parties  were  concerned  in  inflicting  such  injuiy,  an  in- 
dictment, or  a  writ  of  conspiracy  at  common  law,  might 
perhaps  have  been  maintainable ;  and,  where  a  writ  of 
conspiracy  would  lie  for  an  injury  inflicted  by  two,  an 
action  on  the  case  in  the  nature  of  conspiracy  will  gene- 
rally lie ;  and  in  such  action  on  the  case  the  plaintiff  is 
entitled  to  recover  against  one  defendant  without  proof 
of  any  conspiracy,  the  malicious  injury  and  not  the  con- 
spiracy being  the  gist  of  the  action  (a).  In  this  class  of 
cases  it  must  be  assumed  that  it  is  the  malicious  act  of 
the  defendant,  and  that  malicious  act  only,  which  causes 
the  servant  or  contractor  not  to  perform  the  work  or 
contract  which  he  would  otherwise  have  done.  The 
servant  or  contractor  may  be  utterly  unable  to  pay 
anything  like  the  amount  of  the  damage  sustained 
entirely  from  the  wrongful  act  of  the  defendant :  and  it 
would  seem  unjust,  and  contrary  to  the  general  princi- 


(a)  See  note  (4)  to  Skituur  v.  Gunttm,  I  ^mi.  Sautui.  ^30, 
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pies  of  law,  if  such  wrongdoer  were  not  responsible  for 
the  damage  caused  by  his  wrongful  and  malicious  act 
Several  of  the  cases  cited  bj  Mr.  Cawlmg  on  this  part  of 
the  case  seem  well  worthy  of  attention* 

Without  however  deciding  any  such  more  general 
question,  I  think  that  we  are  justified  in  applying  the 
principle  of  the  action  for  enticing  away  servants  to  a 
case  where  the  defendant  nudhAmdy  procures  a  partyi 
who  is  under  a  valid  contract  to  give  her  exclusive  per- 
sonal services  to  the  plaintiff  for  a  specified  period,  to 
refuse  to  give  such  services  during  the  period  for  which 
she  had  so  contracted,  whereby  the  plaintiff  was  injured. 

I  think,  therefore,  that  our  judgment  should  be  for 
the  plaintiff. 


1858. 


LUMLEY 
▼. 

Gye. 

CmHptoH  J. 


Eblb  J.  The  question  raised  upon  this  demurrer  is. 
Whether  an  action  will  lie  by  the  proprietor  of  a  theatre 
against  a  person  who  maliciously  procures  an  entire 
abandonment  of  a  contract  to  perform  exclusively  at 
that  theatre  for  a  certjun  time;  whereby  damage  was 
sustained?  And  it  seems  to  me  that  it  vrilL  The  autho- 
rities are  numerous  and  uniform,  that  an  action  will  lie 
by  a  master  against  a  person  who  procures  that  a  servant 
should  unhiwfully  leave  his  service.  The  principle  in- 
volved in  these  cases  comprises  the  present;  for,  there, 
the  right  of  action  in  the  master  arises  fixmi  the  wrongful 
act  of  the  defendant  in  procuring  that  the  person  hired 
should  break  his  contract,  by  putting  an  end  to  the  re- 
lation of  employer  and  employed;  and  the  present  case 
is  the  same.  If  it  is  objected  that  this  class  of  actions 
for  procuring  a  breach  of  contract  of  hiring  rests  upon 
no  principle,  and  ought  not  to  be  extended  beyond  the 
cases  heretofore  decided,  and  that,  as  those  have  related 
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1833.  to  contracts  respecting  trade^  manu&ctores  or  household 
LuMLEY      serrice,  and  not  to  performance  at  a  theatre,  therefore 

Qy^  they  are  no  authority  for  an  action  in  respect  of  a  con- 

tract for  such  performance ;  the  answer  appears  to  me  to 
be,  that  the  ckss  of  cases  referred  to  rests  upon  the  prin- 
ciple that  the  procurement  of  the  violation  of  the  right  is 
a  cause  of  action,  and  that,  when  this  principle  is  applied 
to  a  violation  of  a  right  arising  upon  a  contract  of  hiring, 
the  nature  of  the  service  contracted  for  is  immaterial. 
It  is  clear  that  the  procurement  of  the  violation  of  a  right 
is  a  cause  of  action  in  all  instances  where  the  violation  is 
an  actionable  wrong,  as  in  violations  of  a  right  to  pro« 
perty,  whether  real  or  personal,  or  to  personal  security: 
he  who  procures  the  wrong  is  a  joint  wrong-doer,  and 
may  be  sued,  either  alone  or  jointly  with  the  agent,  in 
the  appropriate  action  for  the  wrong  complained  of. 
Where  a  right  to  the  performance  of  a  contract  has  been 
violated  by  a  breach  thereof,  the  remedy  is  upon  the 
contract  against  the  contracting  party;  and,  if  he  is 
made  to  indemnify  for  such  breach,  no  further  recourse 
is  allowed ;  and,  as  in  case  of  the  procurement  of  a 
breach  of  contract  the  action  is  for  a  wrong  and  can- 
not be  joined  with  the  action  on  the  contract,  and 
as  the  act  itself  is  not  likely  to  be  of  frequent  occur- 
rence nor  easy  of  proof,  therefore  the  action  for  this 
wrong,  in  respect  of  other  contracts  than  those  of  hiring^ 
are  not  numerous ;  but  still  they  seem  to  me  sufficient  to 
shew  that  the  principle  has  been  recognised.  In  JVins- 
mare  v.  Greenbanh  {a)  it  was  decided  that  the  procuring 
of  a  breach  of  the  contract  of  a  wife  is  a  cause  of  action. 
The  only  distinction  in  principle  between  this  case  and 

(a)  miua,bn. 


E^  J. 


XVI.  VICTORIA.  233 

other  cases  of  contracts  is,  that  the  wife  is  not  liable  to  be  i8o3. 
sued:  but  the  judgment  rests  on  no  such  grounds;  the  lumlev 
procuring  a  Yiolation  of  the  plaintiff's  right  under  the  ^^ 
marriage  contract  is  held  to  be  an  actionable  wrong.  In 
Green  y.  Button  {a)  it  was  decided  that  the  procuring  a 
breach  of  a  contract  of  sale  of  goods  by  a  false  claim  of 
lien  is  an  actionable  wrong.  Sheperd  v.  Waheman  (ft)  is 
to  the  same  effect,  where  the  defendant  procured  a  breach 
of  a  contract  of  marriage  by  asserting  that  the  woman  was 
already  married.  In  Ashley  v.  Harrison  {c)  and  in  Tayhr 
y.  Neri{d)  it  was  properly  decided  that  the  action  did  not 
lie,  because  the  battery,  in  the  first  case,  and  the  libel,  in 
the  second  case,  upon  the  contracting  parties  were  not 
shewn  to  be  with  intent  to  cause  those  persons  to  break 
their  contracts,  and  so  the  defendants  by  their  wrongful 
acts  did  not  procure  the  breaches  of  contract  which  were 
complained  of.  If  they  had  so  acted  for  the  purpose  of 
procuring  those  breaches,  it  seems  to  me  they  would 
have  been  liable  to  the  plaintiffs.  To  these  decbions, 
founded  pn  the  principle  now  relied  upon,  the  cases  for 
procuring  breaches  of  contracts  of  hiring  should  be  added; 
at  least  Lord  MansfiebTs  judgment  in  Bird  v.  Randall  {e) 
is  to  that  effect  This  principle  is  supported  by  good 
reason.  He  who  maliciously  procures  a  damage  to  another 
by  violation  of  his  right  ought  to  be  made  to  indemnify; 
and  that,  whether  he  procures  an  actionable  wrong  or  a 
breach  of  contract  He  who  procures  the  non-delivery 
of  goods  according  to  contract  may  inflict  an  injury,  the 
same  as  he  who  procures  the  abstraction  of  goods  after 
delivery ;  and  both  ought  on  the  same  ground  to  be  made 

(a)  2C.M.^  R.  707.  (6)  1  Sid.  79. 

'     (c)  1  Pmkt^t  N.  P.  C,  194.    S.  C.  1  Etp,  N.  P.  C.  48. 
id)  \  E$p.  N,  P.  C.  386.  (0  3  Burr.  1346. 
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185S.  responsible.  The  remedy  on  the  contract  may  be  inade- 
L0MLBY  quate,  as  where  the  measures  of  damages  is  restricted;  or 
in  the  case  of  non-payment  of  a  debt  where  the  damage 
may  be  bankruptcy  to  the  creditor  who  is  disappointed, 
ErU  J.  ^^^  ^g  me^ure  of  damages  against  the  debtor  is  interest 
onlyjorfin  the  case  of  the  non-delivery  of  the  goods, 
the  disappointment  may  lead  to  a  heavy  forfeiture  under 
a  contract  to  complete  a  work  within  a  time,  but  the 
measure  of  damages  against  the  vendor  of  the  goods  for 
non-delivery  may  be  only  the  difference  between  the 
contract  price  and  the  market  value  of  the  goods  in 
question  at  the  time  of  the  breach.  In  such  cases,  he 
who  procures  the  damage  maliciously  might  justly  be 
made  respphsible  beyond  the  liability  of  the  contractor. 

With^spect  to  the  objection  that  the  contracting 
party  bad  not  b^un  the  performance  of  the  contract,  I 
do  not  think  it  a  tenable  ground  of  defence.  The  pro- 
curement of  the  breach  of  the  contract  may  be  equally 
injurious,  whether  the  service  has  begun  or  not,  and  in 
my  judgment  ought  to  be  equally  actionable,  as  the 
relation  of  employer  and  employed  is  constituted  by  the 
contract  alone,  and  no  act  of  service  is  necessary  thereto. 

The  result  is  that  there  ought  to  be,  in  my  opinion, 
judgment  for  the  plainti£ 

Wiphiman  J.  WiOHTMAN  J.  (a).  This  was  a  demurrer  to  a  declaF- 
ration  in  an  action  against  the  defendant  for,  maliciously, 
and  with  intent  to  injure  the  plaintiff,  causing,  procuring 
and  enticing  Miss  Wagner^  who  had  contracted  with  the 
plaintiff  to  sing  at  his  theatre,  to  break  her  contract  and 
refuse  to  sing,  by  which  he  sustained  damage. 

(a)  Lord  Campbell  C.  J.  refld  this  judgment,  Wightman  J.  being  absent 
in  consequence  of  indisposition. 
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The  declaration  contained  three  counts.  The  two 
first  are  for,  wrongfully  and  malicionsly,  enticing  and  ' 
procuring  Miss  Wagner  to  refuse  and  make  de&nlt  in 
the  perfarmanoe  of  an  exectitDcy  oontoaet,  entered  into 
by  her  with  the  plaintiff  to  sing  and  otherwise  perform 
at  his  theatre,  and  to  depart  from  and  abandon  her 
contract  with  the  plaintiff  and  all  service  thereunder, 
without  alleging  that  Miss  Wagner  was  in  the  service 
and  employ  of  the  plaintiff,  and  that  she  left  such  service 
and  employ  by  the  procurement  and  enticement  of  the 
defendant  The  third  count  states  that  Miss  Wagner^ 
before  the  committing  the  grievances  complained  of  by 
the  plaintiff,  had  been  and  was  hired  and  engaged  by 
the  plaintiff  to  sing  and  perform  at  his  theatre,  from  the 
15th  April  1862  to  the  15th  Julg  following,  as  the 
dramatic  artiste  of  the  plaintiff,  and  that  she  had  become 
and  was  such  dramatie  artiste  of  the  plaintiff,  and  that 
the  defendant,  well  knowing  the  premises,  wrongfully 
and  maliciously  enticed  and  procured  the  said  Miss 
Wagner  to  depart  from  and  out  of  the  said  employment 
of  the  plaintiff,  and  to  continue  absent  from  it  until  the 
end  of  the  period  for  which  she  was  engaged.  The  two 
first  counts  are  for  maliciously  procuring  Miss  Wagner 
to  break  a  contract  for  service,  and  to  refiise  to  perform 
it;  and  the  third  is  for  maliciously  procuring  her  to 
depart  firom  the  employment  of  the  plaintiff 

It  was  contended,  for  the  defendant,  that  an  action  is 
not  maintainable  for  inducing  another  to  break  a  con- 
tract, though  the  inducement  is  malicious  and  with 
intent  to  injure  ;  and  that  the  breach  of  contract  com^ 
plained  of  is,  in  contemplation  of  law,  the  wrongful  act 
of  the  contracting  party,  and  not  the  consequence  of  the 
malicious  persuasion  of  the  party  charged;  which  ought 
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1853.  ^^^  ^o  have  had  any  eflPect  or  influence;  and  that  the 
j^y^j^j^^  damage  is  not  the  legal  consequence  of  the  acts  of  the 
defendant.  It  was  further  urged,  that  the  cases  in  which 
actions  haye  been  held  maintainable  for  seducing  ser- 
if iffkimun  J.  yjijj^  j^jjj  apprentices  from  the  employ  of  their  masters 
are  exceptions  to  the  general  rule,  and  are  not  to  be 
extended ;  and  that  the  present  case,  as  it  appears  upon 
the  declaration,  is  not  within  any  of  the  excepted  cases. 
With  respect  to  the  first  and  second  counts  of  the 
declaration,  it  was  contended,  for  the  plaintiff,  that  an 
action  on  the  case  is  maintainable  for  maliciously  pro- 
curing a  person  to  refuse  to  perform  a  contract,  into 
which  he  has  entered,  and  by  which  refusal  the  plain- 
tiff has  sustained  an  injury;  and,  though  no  case  was 
cited  upon  the  aigument  in  which  such  an  action 
had  been  brought,  or  directly  held  to  be  maintainable, 
it  was  said  that  on  principle  snch  action  was  main- 
tainable; and  the  authority  of  Lord  Chief  Baron 
ComynM  was  cited,  that  in  all  cases  where  a  man  has 
a  temporal  loss  or  damage  by  the  wrong  of  another 
he  may  have  an  action  on  the  case.  In  the  present 
case  there  is  the  malicious  procurement  of  Miss  Wagner 
to  break  her  contract,  and  the  consequent  loss  to  the 
phuntiff.  Why  then  may  not  the  plaintiff  maintain  an 
action  on  the  case  ?  Because,  as  it  is  said,  the  loss  or 
damage  is  not  the  natural  or  l^al  consequence  of  the 
acts  of  the  defendant.  There  is  the  injuria,  and  the 
damnum;  but  it  is  contended  that  the  damnum  is 
neither  the  natural  nor  legal  consequence  of  the  injuria, 
and  that,  consequently,  the  action  is  not  maintainable, 
as  the  breaking  her  contract  was  the  spontaneous  act  of 
Miss  Wagner  herself,  who  was  under  no  obligation  to 
yield  to  the  persuasion  or  procurement  of  the  defendant. 
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And  the  case  of  Vicars  y.  fFUcocks(a),  which  though  it 
has  been  much  brought  into  question  has  never  been 
directly  overruled,  was  relied  upon  as  an  authority  upon 
this  point  for  the  defendant  That  case,  however,  is 
clearly  distinguishable  from  the  present  upon  the  ground, 
suggested  by  Lord  Chief  Justice  Tindal  in  Ward  v. 
Weeks  {b)y  that  the  damage  in  that  case,  as  well  aa  in 
Vicars  v.  WUcochs  {a\  was  not  the  necessary  consequence 
of  the  original  slander  uttered  by  the  defendants,  but  the 
result  of  spontaneous  and  unauthorisced  communications 
made  by  those  to  whom  the  words  were  uttered  by  the 
defendants.  The  distinction  is  taken  in  Oreen  v.  But- 
ton (c),  in  which  it  was  held  that  an  action  was  main- 
tainable against  the  defendant  for  maliciously  and 
wrongfully  causing  certain  persons  to  refuse  to  deliver 
goods  to  the  plaintiff,  by  asserting  that  he  had  a  lien 
upon  them  and  ordering  these  persons  to  retain  the 
goods  until  further  orders  from  him.  It  was  uiged  for 
the  defendant  in  that  case,  that,  as  the  persons  in  whose 
custody  the  goods  were  were  under  no  legal  obligation 
to  obey  the  orders  of  the  defendant,  it  was  the  mere 
spontaneous  act  of  these  persons  which  occasioned  the 
damage  to  the  plaintiff:  but  the  Court  held  the  action 
to  be  maintainable,  though  the  defendant  did  make  the 
claim  as  of  right,  he  having  done  so  maliciously  and 
without  any  reasonable  cause,  and  the  damage  accruing 
thereby.  In  Winsmore  v.  Greenbank  (d)  the  pluntiff 
in  his  first  coimt  alleged  that,  his  wife  having  unlawfully 
left  him  and  lived  apart  from  him,  during  which  time  a 
considerable  fortune  was  left  for  her  separate  use,  and 
she  being  willing  to  return  to  the  plaintiff,  whereby  he 


1853. 


LUMLKY 

V, 

QVR. 

Wiffhtmam  J. 


(a)  8  Eati,  1. 

(O  2  C.  Af.fr  il.  707. 
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would  have  had  the  benefit  of  her  fortone,  the  defend- 
ant, in  order  to  prevent  the  plaintiff  from  receiving  any 
benefit  from  the  wife's  fortune  and  the  wife  from  being 
reconciled  to  him,  unlawfully  and  unjustly  persuaded, 
procured  and  enticed  the  wife  to  continue  absent  from 
the  plaintiff,  and  she  did  by  means  thereof  continue  absent 
from  him,  whereby  he  lost  the  comfort  and  society  of  the 
wife  and  her  aid  in  his  domestic  afiairs,  and  the  profit  and 
advantage  he  would  have  had  from  her  fortune.  Upon 
motion  in  arrest  of  judgment  this  count  was  held  good, 
and  that  it  sufficiently  appeared  that  there  was  both 
damnum  and  injuria:  it  was  prim&  facie  an  unlawful 
act  of  the  wife  to  live  apart  from  her  husband ;  and  it 
was  unlawful,  and  therefore  tortious,  in  the  defendant  to 
procure  and  persuade  her  to  do  an  unlawful  act :  and, 
as  the  damage  to  the  plaintiff  was  occasioned  thereby, 
an  action  on  the  case  was  maintainable.  This  case  ap- 
pears to  me  to  be  an  exceedingly  strong  authority  in 
the  plaintiff*s  favour  in  the  present  case.  It  was  un- 
doubtedly prima  fade  an  unlawful  act  on  the  part  of 
Miss  Wagner  to  break  her  contract,  and  therefore  a 
tortious  act  of  the  defendant  maliciously  to  procure  her 
to  do  so;  and,  if  damage  to  the  plaintiff  followed  in 
consequence  of  that  tortious  act  of  the  defendant,  it 
would  seem,  upon  the  authori^of  the  two  cases  referred 
to,  of  Green  v.  Button  {a)  and  Winsmore  v.  Oreenr 
bank  (b\  as  well  as  upon  general  principle,  that  an 
action  on  the  case  is  maintainable.  A  doubt  was  ex- 
pressed by  Lord  Eldon^  in  Morris  v.  LMngdak  (c), 
whether  in  an  action  on  the  case  for  slander  the  plaintiff 
could  succeed  upon  an  allegation  of  special  damage,  that, 

(a)  2  C.  AT.  ^  n.  707.  {h)   WiUeg,  677. 

(c)  2  Bo9,  ^  Put.  284.  289. 
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by  reason  of  the  speaking  of  the  words,  other  persons  1853. 
refused  to  perform  their  contracts  with  him;  Lord  l^mley 
Eldan  observing  that  that  was  a  damage  which  might  be  ^^-^ 
compensated  in  actions  by  the  plaintiff  against  such 
persons.  It  has,  however»be«i  remarked  with  much  force  ^9^*^^ 
by  Mn  Starkie,  in  his  Trtatue  on  the  Law  of  Ubely  voL  1. 
p.  205  (2nd  edition),  that  such  a  doctrine  would  be  pro- 
ductive of  much  hardship  in  many  cases,  as  a  mere  right 
of  action  for  damages  for  non-performance  of  a  contract 
can  hardly  be  considered  a  full  compensation  to  a  person 
who  has  lost  the  immediate  benefit  of  the  performance  of 
it.  The  doubt  indeed  is  hardly  sustainable  on  principle; 
and  there  are  many  cases  in  which  actions  have  been 
maintained  for  slanderous  words,  not  in  themselves 
actionable,  <m  the  ground  of  the  speaking  of  the  words 
having  induced  other  persons  to  act  wrongfully  towards 
the  plaintifis;  as  in  the  case  olNemman  v.  Zachary  (a), 
whore  an  action  on  the  case  was  held  to  be  maintainable 
for  wrongfbDy  representing  to  the  bailiff  of  a  manor  that 
a  sheep  was  an  estray,  in  consequence  of  which  it  was 
wrongfully  seized.  Upon  the  whole,  therefore,  I  am  of 
opinion  that,  upon  the  general  principles  upon  which 
actions  upon  the  case  are  founded,  as  well  as  upon  au- 
thority, the  present  action  is  maintainable. 

It  is  not,  however,  necessary,  for  the  maintenance  of 
the  third  count  of  the  declaration  at  least,  to  rely  upon 
so  general  a  principle;  for  the  case,  at  all  events, 
appears  to  me  to  fall  within  the  cases  which  the 
defendant  considers  are  exceptions  to  a  general  rule, 
and  in  which  actions  have  been  held  maintainable, 
for  procuring  persons  to  quit  the  service  in  which  they 
had  been  retained  and  employed.    The  defendant  con- 

(«)  Aieyn,d. 
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1853.  tends  that  the  exception  is  limited  to  the  cases  of 
LuMLEY  apprentices  and  menial  servants  and  others  to  whom 
Gyb.  ^^®  provisions  of  the  Statutes  of  Labourers  would  be 
applicable.  It  appears  to  me  however,  upon  conside- 
ration of  the  cases  cited  upon  the  argument,  that  the 
right  of  an  employer  to  maintain  an  action  on  the  case 
for  procuring  or  inducing  persons  in  his  service  to 
abandon  their  employment  is  not  so  limited ;  but  that 
it  extends  to  the  case  of  persons  who  have  contracted  for 
personal  service  for  a  dme,  and  who  during  the  period 
have  been  wrongfully  procured  and  incited  to  abandon 
such  service,  to  the  loss  of  the  persons  whom  they  had 
contracted  to  serve.  The  right  to  maintain  such  an 
action  is  by  the  common  law,  and  not  by  the  Statute  of 
Labourers,  which  however  gives  a  remedy,  which  the 
common  law  did  not,  in  cases  where  persons,  within  the 
purview  of  the  Statute,  have  voluntarily  left  the 
service  in  which  they  were  engaged,  and  have  been 
retained  by  another  who  knew  of  their  previous  employ- 
ment In  Brookes  Abridffemenif  tit.  Laborers^  pi.  21  (a), 
it  is  said :  In  trespass  it  was  agreed  that  at  common  law, 
if  a  man  had  taken  my  servant  from  me,  trespass  lay 
vi  et  armis;  but  if  he  had  procured  the  servant  to  depart 
and  he  retained  him,  action  lay  not  at  common  law  vi 
et  armis,  but  it  lay  upon  the  case  upon  the  departure 
by  procurement  In  the  case  of  Adams  v.  Bafeald  (ft), 
where  the  plaintiff  declared  that  his  servant  departed 
his  service  without  cause  and  the  defendant  knowing 
him  to  be  his  servant  retained  him,  two  Judges  out 
of  three  held  that  the  action  did  not  lie  at  common 

(a)  See  the  rase  more  fbUjr  stated  in  the  judgment  of  Ctkridgt  J.,  post, 
p.  255. 

(6)  1  Leo.  240. 
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law  unless    the   defendant   procured  him  to  leave  the        1853. 
service.     In  all  these  cases  the   words  "servant"  and       lumlky 
"service"  are  used;   but  there  is  nothing  to  indicate         q^^^ 
the  kind  of  servant  or  of  service  in  respect  of  which  the 
dicta  and  decisions  occurred.     There  is  a  case  in  the       '^ 
Yearb.  Mich.  10  H.  6.  pi.  30.  fol.  8  B.,  in  which  it  is  said 
that   an  action   does  not  lie  against  a  chaplain   upon 
the  Statute  of  Labourers  for  not  chaunting  the  mass; 
for  it  is  said  he  may  not  be  always  disposed  to  sing, 
and  can  no  more  be  coerced  by*  force  of  the  statute 
than  a  knight,  esquire   or  gentleman.      There    is    no 
doubt  but  that  the  Statute  of  Labourers  only  applied 
to    persons  wBose  only   means   of  living  was  by  the 
hibour   of  their   hands.     It   was   passed   in   the    25th 
year  of  Edward  the  3rd  (a),  and  recites  that  so  many 
of  the  people,  especially  workmen   and  servants,   had 
died  of  the  plague  that  those  that  remained  required 
excessive  wages,  and   that  there  was  lack  of  plough^ 
men  and  such  labourers,  and  then  obliged  every  person 
within  the  age   of  sixty,  not   living  in  merchandise, 
nor  exercising  any  craft,  nor  having  of  his  own  whereof 
he  may  live,  nor  proper  land  which  he  may  till  him- 
self, to  serve  whoever  might  require  him  at  such  wages 
as  were  paid  in  the  twentieth  year  of  the  King^s  reign 
or  five  or  six  other  years  before.     The   remedies  and 
penalties  given  by  this  and  the  next  subsequent  Statute 
of  Labourers  were  limited  to  the  persons  described  in 
them ;  but  the  remedies  ^ven  by  the  common  law  are 
not  in  terms  limited  to  any  description  of  servant  or 
service.     The  more  modem  cases  give  instances,  and 
contain  dicta  of  Judges,  which  appear  to  warrant  a 
more  extended  application  of  the  right  of  action   for 
(a)  Stat.  1. 
▼OL.  II.  R  E.    &   B. 
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procuring  a  servant  to  leave  his  employment  than  that 
contended  for  by  the  defendant  In  Hart  v.  Aid- 
ridge  (a)  the  plaintiff  brought  an  action  for  enticing 
away  the  plaintiff's  servants  who  worked  for  him  as 
journeymen  shoemakers.  It  appeared  that  they  worked 
for  the  plaintiff  for  no  determinate  time,  but  only  by  the 
piece,  and  had,  at  the  time  of  the  enticing  away,  each  a 
pair  of  shoes  of  the  plaintiff  unfinished.  It  was  con- 
tended that  a  journeyman  hired  not  for  time  but  by  the 
piece  was  not  a  servant ;  but  Lord  Mansfield  said  that  by 
being  found  to  be  the  plaintiff 's  "journeymen"  they  were 
found  to  be  the  plaintiff's  servants.  "  The  point  turns 
upon  the  jury  finding  that  the  persons  enticed  away 
were  employed  by  the  plaintiff  cls  hujoumeymefu  It  might 
perhaps  have  been  different  if  the  men  had  taken  work 
for  every  body.**  In  the  present  case.  Miss  Wagner 
was,  as  stated  in  the  third  count  and  admitted  by  the 
demurrer,  employed  by  the  plaintiff  as  his  dramatic 
artiste.  Can  it  make  any  real  difference  that  in 
Hart  V.  Aldridge  (a)  the  persons  enticed  were  employed 
by  the  plaintiff  as  his  journeymen  shoemakers,  and  that 
in  the  present  case  Miss  Wagner  was  employed  by  the 
plaintiff  as  his  dramatic  artiste?  In  both  cases  the 
services  were  the  personal  services  of  the  persons 
engaged ;  and,  though  the  description  of  the  services 
was  very  difierent,  the.  personal  service  being  in  the 
one  case  to  make  shoes,  and  in  the  other  to  sing  songs, 
it  seems  to  me  difficult  to  distinguish  the  cases  upon  any 
principle :  it  is  the  exclusive  personal  service  that  gives 
the  right  In  Blahe  v.  Lanyon  (i),  which  was  a  case 
very  similar  in  respect  to  the  nature  of  the  service  to 
that  of  Hart  v.  Aldridge  (a),  it  was  stated  by  the  Court, 

(a)  1  Cwcp.  54.  (6)  6  T. /1.22I. 
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as  a  general  proposition,  that  ^'a  person  who  contracts        1853. 
with  another  to  do  certain  work  for  him  is  the  servant       Lumlky^" 
of  that  other  till  the  work  is  finished*"    These  cases        g^ 
appear  to  me  to  be  very  strong  authorities  in  favour  of 
the  plaintiff,  as  ftr  at  least  as  regards  the  third  count     '^^**"**  •'• 
Two  cases  however  were  dted  for  the  defendant,  as 
direct  authorities  against  the  maintenance  of  the  pre- 
sent action.     The  first  was  that  of  As?iletf  v.  Harri- 
son {a\  in  which  the  plaintiff  declared  that  he   had 
retained  Madam  Mara  to  sing  publickly  for  htm  in 
certain  musical   performances  which  he  exhibited  for 
profit  at  Cocent  Garden  Theatre,  but  that  the  defendant, 
contriving  to  lessen  his  profits  and  to  deter  Madam 
Mara  firom  singing,  published  a  libel  concerning  her 
which  deterred  her  fiY)ra  singing,  as  she  could  not  sing 
without  danger  of  being  assaulted  and  ill  treated  in  con- 
sequence of  the  libel.     Lord  Kenyan  held,  at  Nisi  pritls, 
that  the  action  was  not  maintainable,  as  the  injury  was 
too  remote.     The  case  does  not  appear  to  have  under- 
gone much  discussion ;  it  was  only  a  decision  at  Nisi 
prius ;  but  it  is  clearly  distinguishable  from  the  present, 
as  Madam  Mara  was  deterred  firom  sinpng,  not  directly 
in  consequence  of  any  thing  done  by  the  defendant,  but 
in  consequence  of  her  fear  that  what  he  did   might 
induce  somebody  else  to  assault  and  ill  treat  her.     The 
injury  in  that  case  may  have  been  well  held  to  be  too 
remote ;  but  it  does  not  at  all  resemble  this,  where  the 
loss  is  the  direct  consequence  of  the  defendant's  act. 
The  other  case  was  that  of  Taylor  v.  Neri  (ft),  which 
certainly  bears  more  directly  upon  the  present.     The 
declaration  stated  t&at   the   plaintiff,   being   manager 

(a)  1  PHike's  N.  P.  C.  194.    S.  C.  1  E»p.  N.  P,  C,  48. 
(h)  1  E»p,  N.  P.  a  3B6. 
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1863.        of  the  Opera  house,  had  engaged  Breda  to  sing;  that 
L^j^P^y       the  defendant  beat  him ;  whereby  the  plaintiff  lost  his 
Q^^         service.     Lord  Chief  Justice  Eyre  expressed  a  doubt 
whether  the  action  was  maintainable,  observii^  that,  if 
tghimtm  J.    g^^jj  ^^  action  could  be  supported,  every  person  whose 
servant,  whether  domestic  or  not,  was  kept  away  a  day 
from  his  business  could  maintain  an  action.     He  was  of 
opinion  that  Breda  was  not  a  servant  at  all.     The  case 
was  very  little  discussed,  was  a  decision  at  Nisi  prius, 
and  does  not  appear  to  have  undergone  much  conside- 
ration;   and,   without   adverting  to  some   distinctions 
between  that  and   the   present  case,  it  can  hardly  be 
considered  as    an  authority   of  much  weight  for  the 
defendant. 

I  am  therefore  of  opinion  that  upon  the  whole  case,  as 
it  appears  upon  these  pleadings,  the  plaintiff  is  entitled 
to  our  judgment. 

Cokridgt  J.  CoLERiPGE  J.  The  plaintiff  in  this  case,  by  the  first 
count  of  his  declaration,  shapes  his  case  in  substance  as 
follows:  he  alleges  a  contract  made  between  himself 
and  Johanna  Wagner  for  her  to  perform  in  his  theatre 
in  operas  for  a  specified  time,  i.  e.  from  the  15th  AprU 
to  the  15th  Julyy  on  certain  terms,  and,  among  these, 
one  that  she  was  not  during  the  time  to  sing  or  use  her 
talents  elsewhere  than  in  his  theatre  without  his  written 
authority.  He  then  complains  that  the  defendant, 
knowing  the  premises,  and  maliciously  intending  to 
injure  him  and  to  prevent  Johanna  Wagner  from  per- 
forming according  to  her  contract,  whilst  the  agreement 
was  in  full  force,  but  before  the  commencement  of  the 
term,  on  the  8th  Aprils  enticed  and  procured  her  to 
make  default  in  singing  or  performing  at  the  theatre. 
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and  to  depart  from  and  abandon  her  contract,  against  1353. 
his  will  and  without  his  written  authority,  by  means  of  lomlky 
which  enticement  and  procurement  she  unlawfully  and  ^^'^ 
.wrongfully  wholly  refused  to  perform  her  contract,  and 
he  sustained  special  damage.  The  2d  count  applies  to  ^^'*"**  • 
an  enticement,  after  certain  proceedings  in  equity,  to 
Johanna  Wagner  to  continue  her  default  for  the  residue 
of  the  term.  The  3d  count  states  that  Johanna  Wagner 
was  hired  and  engaged  by  the  plaintiff  to  sing  and 
perform  at  his  theatre,  for  a  certain  time,  as  his  dramatic 
artiste  for  reward,  and  had  become  and  was  such  dra- 
matic artiste,  and  complains  that  defendant,  maliciously 
intending  to  injure  him,  enticed  and  procured  her  to 
depart  from  and  out  of  his  said  employment  These 
counts  are  demurred  to;  and  the  demurrers  raise  the 
questions.  Whether  an  action  will  lie  against  a  third 
party  for  maliciously  and  injuriously  enticing  and  pro- 
curing another  to  break  a  contract  for  exclusive  service 
as  a  singer  and  theatrical  performer:  in  the  first  place, 
while  the  contract  is  merely  executory ;  in  the  second, 
after  it  is  in  course  of  execution  ?  I  make  no  distinction 
between  the  counts,  and  am  of  opinion  that  it  will  not 
in  either  case,  and  that  the  defendant  is  entitled  to  our 
judgment  generally. 

In  order  to  maintain  this  action,  one  of  two  propo- 
sitions must  be  maintained;  either  that  an  action  will 
lie  against  any  one  by  whose  persuasions  one  party  to 
a  contract  is  induced  to  break  it  to  the  damage  of  the 
other  party,  or  that  the  action,  for  seducing  a  servant 
from  the  master  or  persuading  one  who  has  contracted 
for  service  from  entering  into  the  employ,  is  of  so  wide 
application  as  to  embrace  the  case  of  one  in  the  position 
and  profession  of  Johanna  Wagner.     After  much  consi- 
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1853.       deratioa  and  inquiry  I  am  of  opinion  that  neither  of 

LoMLBY      these  propositions  is  true ;  and  they  are  both  of  them  so 

Q^         important,  and,  if  established  by  judicial  decision,  will 

lead  to  consequences  so  general,  that,  though  I  r^et 

^^"'^    '    the  necessity,  I  must  not  abstain  from  entering  into 

remarks  of  some  length  in  support  of  my  view  of  the 

law. 

It  may  simplify  what  I  have  to  say,  if  I  first  state 
what  are  the  conclusions  which  I  seek  to  establish. 
They  are  these :  that  in  respect  of  breach  of  contract 
the  general  rule  of  our  law  is  to  confine  its  remedies  by 
action  to  the  contracting  parties,  and  to  damages  directly 
and  proximately  consequential  on  the  act  of  him  who  is 
sued ;  that,  as  between  master  and  servant,  there  is  an 
admitted  exception ;  that  this  exception  dates  from  the 
Statute  of  Labourers,  23  Edw.  3.,  and  both  on  principle 
and  according  to  authority  is  limited  by  it  If  I  am 
right  in  these  positions,  the  conclusion  will  be  for  the 
defendant,  because  enough  appears  on  this  record  to 
shew,  as  to  the  first,  that  he,  and,  as  to  the  second,  that 
Johanna  Wagner^  is  not  within  the  limits  so  drawn. 

First  then,  that  the  remedy  for  breach  of  contract  is 
by  the  general  rule  of  our  law  confined  to  the  contracting 
parties.  I  need  not  argue  that,  if  there  be  any  remedy 
by  action  against  a  stranger,  it  must  be  by  action  on  the 
case.  Now,  to  found  this,  there  must  be  both  injury  in 
the  strict  sense  of  the  word  (that  is  a  wrong  done),  and 
loss  resulting  from  that  injury:  the  injury  or  wrong 
done  must  be  the  act  of  the  defendant;  and  the  loss 
must  be  a  direct  and  natural,  not  a  remote  and  indirect, 
consequence  of  the  defendant's  aSt  Uuless  there  be 
a  loss  thus  directly  and  proximately  xonnected  with  the 
act,   the   mere    intention,   or  even  the   endeavour,   to 
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produce  it  will  not  found  the  action.     The  existence  of        1853. 
the  intention,  that  is  the  malice,  will  in  some  cases  be       Lumley 
an  essential  ingredient  in  order  to  constitute  the  wrong-         q^^ 
fulness  or  injurious  nature  of  the  act ;  but  it  will  neither 
supply  the  want  of  the  act  itself,  or  its  hurtful  conse-    *'***"'^ 
quence:   however  complete  the  injuria,  and  whether 
with  malice  or  without,  if  the  act  be  after  all  sine 
damno,  no  action  on  the  case  will  lie.     The  distinction 
between  dvil  and  criminal  proceedings  in  this  respect 
is  dear  and  material ;  and  a  recollection  of  the  different 
objects  of  the  two  will  dispose  of  any  argument  founded   ^  ^ 
merely  on  the  allegation  of  malice  in  this  declaration,  if 
I  shall  be  found  right  in  thinking  that  the  defendant's 
act  has  not  been  the  direct  or  proximate  cause  of  the 
damage  which  the  plaintiff  alleges  he  has  sustained.     If 
a  contract  has  been  made  between  A*  and  B.  that  the 
latter  should  go  supercargo  for  the  former  on  a  voyage 
to  Chxna^  and  C,  however  maliciously,  persuades  J9.  to 
break  his  contract,  but  in  vain,  no  one,  I  suppose,  would 
contend  that  any  action  would  lie  against  C.     On  the 
other  hand,  suppose  a  contract  of  the  same  kind  made 
between  the  same  parties  to  go  to  Sierra  Leoney  and  C 
uigently  and  bon&  fide  advises  B.  to  abandon  his  con* 
tract,  which  on  consideration  B.  does,  whereby  loss 
results  to  A ;  I  think  no  one  will  be  found  bold  enough 
to  maintain  that  an  action  would  lie  against  (7.     In  the 
first  case  no  loss  has  resulted;  the  malice  has  been 
ineffectual;  in  the  second,  though  a  loss  has  resulted 
from  the  act,  that  act  was  not  C's,  but  entirely  and 
exdusively  J3.'s  own.     If  so,  let  malice  be  added,  and 
let  C.  have  persuaded,  not  bon&  fide  but  mala  fide  and 
maliciously,  still,  all  other  circumstances  remaining  the 
same,  the  same  reason  applies;  for  it  is  malitia  sine 
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1853.  damno,  if  the  hurtful  act  is  entirely  and  exclusively 
LuiiusY  -^''s,  which  last  circumstance  cannot  be  affected  by  the 
Gtn.  presence  or  absence  of  malice  in  C  Thus  jGeir  I  do 
not  apprehend  much  difference  of  opinion  :  there  would 
'  be  such  a  manifest  absurdity  in  attempting  to  trace  up 
the  act  of  a  free  agent  breaking  a  contract  to  all  the 
advisers  who  may  have  influenced  his  mind,  more  or 
less  honestly,  more  or  less  powerfully,  and  to  make 
them  responsible  civilly  for  the  consequences  of  what 
after  all  is  his  own  act,  and  for  the  whole  of  the  hurtful 
consequences  of  which  the  law  makes  him  directly  and 
fully  responsible,  that  I  believe  it  will  never  be  con- 
tended for  seriously.  This  was  the  principle  on  which 
Lord  Kenyon  proceeded  in  Ashley  v.  Harrison  {a). 
There  the  defendant  libelled  Madame  Mara:  the  plain- 
tiff alleged  that,  in  consequence,  she,  from  apprehension 
of  being  hissed  and  ill  treated,  forbore  to  sing  for  him, 
though  engaged,  whereby  he  lost  great  profits.  Lord 
Kenycn  nonsuited  the  plaintiff:  he  thought  the  defend- 
ant's act  too  remote  from  the  damage  assigned.  But  it 
will  be  said  that  this  declaration  charges  more  than 
is  stated  in  the  case  last  supposed,  because  it  alleges, 
not  merely  a  persuasion  or  enticement,  but  a  procuring. 
In  Winsmore  v.  Greenbank  (&)  the  same  wood  was  used 
in  the  first  count  of  the  declaration,  which  alone  is 
material  to  the  present  case ;  and  the  .Chief  Justice, 
who  relied  on  it,  and  distinguished  it  from  enticing, 
defined  it  to  mean  <' persuading  with  effect;"  and  he 
held  that  the  husband  might  sue  a  stranger  for  per- 
suading with  effect  his  wife  to  do  a  wrongful  act  directly 
hurtful  to  himself.     Although  I  should  hesitate  to  be 

(a)  1  Peuke's  N.  P.  C.  194.    S,  C.  1  Etp,  N.  P.  C.  48. 

(6)  mius^bn. 
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boand  by  every  word  of  the  judgment,  yet  I  am  not        1853. 
called  OQ  to  question  this  definition  or  the  decision  of      lomley 
the  case.    Persuading  with  effect,  or  effectually  or  sue-        q^^ 
cessfully  persuading,  may  no  doubt  sometimes  be  action- 
able— as  in  trespass — even  where  it  is  used  towards  a     ^'***'''*^ 
free  agent:  the  maxims,  qui  facit  per  alium  facit  per 
se,  and  respondeat  superior,  are  unquestionable  ;   but, 
where  they  apply,  the  wrongful  act  done  is  properly  « 

charged  to  be  the  act  of  him  who  has  procured  it 
to  be  done.  He  is  sued  as  a  principal  trespasser,  and 
the  damage,  if  proved,  flows  directly  and  immediately 
from  his  act,  though  it  was  the  hand  of  another,  and 
he  a  free  agent,  that  was  employed.  But,  when  yon 
apply  the  term  of  effectual  persuasion  to  the  breach 
of  a  contract,  it  has  obviously  a  different  meaning ;  the 
persuader  has  not  broken  and  could  not  break  the 
contract,  for  he  had  never  entered  into  any ;  he  cannot 
be  sued  upon  the  contract;  and  yet  it  is  the  breach 
of  the  contract  only  that  is  the  cause  of  damage. 
Neither  can  it  be  said  that  in  breaking  the  contract 
the  contractor  is  the  agent  of  him  who  procures  hijn 
to  do  so;  it  is  still  his  own  act;  he  is  principal  in  so 
doing,  and  is  the  only  principal.  This  answer  may 
seem  technical;  but  it  really  goes  to  the  root  of  the 
matter.  It  shews  that  the  procurer  has  not  done  the 
hurtful  act ;  what  he  has  done  is  too  remote  from  the 
damage  to  make  him  answerable  for  it.  The  case 
itself  of  Wmsmore  v.  Greenbank  {a)  seems  to  me  to 
have  little  or  no  bearing  on  the  present :  a  wife  is  not, 
as  regards  her  husband,  a  firee  agent  or  separate  person ; 
if  to  be  considered  so  for  the  present  purpose,  she  is  • 

(tt)   M'tf/ei,  677. 
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1853.  ralher  in  the  character  of  a  servant,  with  this  important 
LgjjLE^  peculiarity,  that,  if  she  be  induced  to  withdraw  fixnn 
Qy^  his  society  and  cohabit  with  another  or  do  him  any 
wrong,  no  action  is  maintainable  by  him  against  her. 
In  the  case  of  criminal  conversation,  trespass  lies 
against  the  aduherer  as  for  an  assault  on  her,  however 
she  may  in  fact  have  been  a  willing  party  to  all  that 
the  defendant  had  done.  No  doubt,  therefore,  effectual 
persuasion  to  the  wife  to  withdraw  and  conceal  herself 
from  her  husband  is  in  the  eye  of  the  law  an  actual 
withdrawing  and  concealing  her;  and  so,  in  other  counts 
of  the  declaration,  was  it  charged  in  this  very  case  of 
Winsmore  v.  Greenbank  (a).  A  case  explainable  and 
explained  on  the  same  principle  is  that  of  ravishment 
of  ward.  The  writ  for  this  lay  against  one  who  pro- 
cured a  man's  ward  to  depart  from  him ;  and,  where 
this  was  urged  in  a  case  hereafter  to  be  cited  (i),  Judge 
HanJifcrd{c)  gives  the  answer:  the  reason  is,  he  says, 
because  the  ward  is  a  chattel,  and  vests  in  him  who 
has  the  right  None  of  this  reasoning  applies  to  the 
case  of  a  breach  of  contract :  if  it  does,  I  should  be  glad 
to  know  how  any  treatise  on  the  law  of  contract  could 
be  complete  without  a  chapter  on  this  head,  or  how 
it  happens  that  we  have  no  decisions  upon  it.  Cer- 
tainly no  subject  could  well  be  more  fruitful  or  im- 
portant ;  important  contracts  are  more  commonly  broken 
with  than  without  persuaders  or  procurers,  and  these 
often  responsible  persons  when  the  principals  may  not 
be  sa    I  am  aware  that  with  respect  to  an  action  on 

(a)  WUlu,  677. 
'  (6)  Mich.  U  J7.  4.  fol.  23  A.  pL  46.  post,  p.  255. 

(c)  WiUiam  Hankford,  Justice  of  the  Common  Pleas  in   1398,  After- 
wards, in  1414  (1  if.  5.),  Chief  Justice  of  England. 
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the  case  the  argument  primae  impresBionis  is  sometimeB        i858. 
of  no  weight     If  the  circumstances  under  which  the      l^^lb^ 
action  would   be  brought  have  not  before   arisen,  or         q^*^ 
are  of  rare  occurrence,  it  will  be  of  none,  or  only  of 
inconsiderable  weight;  but,  if  the  circumstances  have  ^ 

been  common,  if  there  has  been  frequently  occasion 
for  the  action,  I  apprehend  it  is  important  to  find  that 
the  action  has  yet  never  been  tried.  Now  we  find  a 
plentiful  supply  both  of  text  and  decision  in  the  case 
of  seduction  of  servants :  and  what  inference  does  this 
lead  to,  contrasted  with  the  ulenoe  of  the  books  and 
the  absence  of  decinons  on  the  case  of  breach  of 
ordinary  contracts  ?  Let  this  too  be  considered :  that, 
if  by  the  common  law  it  was  actionable  effectually  to 
persuade  another  to  break  his  contract  to  the  damage 
of  the  contractor,  it  would  seem  on  principle  to  be 
equally  so  to  uphold  him,  after  the  breach,  in  con- 
tinuing it.  Now  upon  this  the  two  conflicting  cases 
of  Adams  v.  Bafeald  (a)  and  Blake  v.  Lanyan  (b)  are 
worth  considering.  In  the  first,  two  Judges  against  one 
decided  that  an  action  does  not  lie  for  retaining  the 
servant  of  another,  unless  the  defendant  has  first  pro- 
cured the  servant  to  leave  hb  master;  in  the  second, 
this  was  overruled ;  and,  although  it  was  taken  as 
a  fact  that  the  defendant  had  hired  the  servant  in 
ignorance  and,  as  soon  as  he  knew  that  he  had  left  his 
former  master  with  work  unfinished,  requested  him  to 
return,  which  we  must  understand  to  have  been  a  real, 
earnest  request,  and  only  continued  him  after  his  refusal, 
which  we  must  take  to  have  been  his  independent 
refusal,  it  was  held  that  the  action  lay:  and  this  reason 
is  given :  "  the  very  act  of  giving  him  employment  is 

(a)  1  Leon.  240.  (ft)  6  T,  R,  221. 
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1863.  affording  him  the  means  of  keeping  out  of  his  former 
Lj.jj^y  service."  Would  the  Judges  who  laid  this  down  have 
^^-^  held  it  actionable  to  give  a  stray  servant  food  or  clothing 
or  lodging  out  of  charity  ?  Yet  these  would  have  been 
^^"*^  equally  means  of  keeping  him  out  of  his  former  service. 
The  true  gpround  on  which  this  action  was  maintainable, 
if  at  ally  was  the  Statute  of  labourers,  to  which  no 
reference  was  made.  But  I  mention  this  case  now  as 
shewing  how  far  courts  of  justice  may  be  led  if  they 
allow  themselves,  in  the  pursuit  of  perfectly  complete 
remedies  for  all  wrongful  acts,  to  transgress  the  bounds 
which  our  law,  in  a  wise  consciousness  as  I  conceive 
of  its  limited  powers,  has  imposed  on  itself,  of  redress- 
ing only  the  proximate  and  direct  consequences  of 
wrongful  acts.  To  draw  a  line  between  advice,  per- 
suasion, enticement  and  procurement  is  practically  im- 
possible in  a  court  of  justice ;  who  shall  say  how  much 
of  a  free  agents'  resolution  flows  from  the  interference  of 
other  minds,  or  the  independent  resolution  of  his  own  ? 
This  is  a  matter  for  the  casuist  rather  than  the  jurist ; 
still  less  is  it  for  the  juryman.  Again,  why  draw  the  line 
between  bad  and  good  faith?  If  advice  given  mal& 
fide,  and  loss  sustained,  entitle  me  to  damages,  why, 
though  the  advice  be  given  honestly,  but  under  wrong 
information,  with  a  loss  sustained,  am  I  not  entitled 
to  them.  According  to  all  legal  analogies,  the  bona 
fides  of  him  who,  by  a  conscious  wilful  act,  directly 
injures  me  will  not  relieve  him  from  the  obligation  to 
compensate  me  in  damages  for  my  loss.  Again,  where 
several  persons  happen  to  persuade  to  the  same  effect, 
and  in  the  result  the  party  persuaded  acts  upon  the 
advice,  how  is  it  to  be  determined  against  whom  the 
action  may  be  brought,  whether  they  are  to  be  sued 
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jointly  or  seTerally,  in  what  proportions  damages  are  1853. 
to  be  recovered  ?  Again,  if,  instead  of  limiting  our  Lumley 
recourse  to  the  agent,  actual  or  constructive,  we  will  q^*^ 
go  back  to  the  person  who  immediately  persuades  or 
procures  him  one  step,  why  are  we  stop  there  ?  The 
first  mover,  and  the  malicious  mover  too,  may  be  re- 
moved several  steps  backward  from  the  party  actually 
induced  to  break  the  contract :  why  are  we  not  to  trace 
him  out  ?  Morally  he  may  be  the  most  guilty.  I 
adopt  the  aiguments  of  Lord  Abhiger  and  my  brother 
Aldersm  in  the  case  of  fFinterbottom  v.  Wright  (a) ;  if 
we  go  the  first  step,  we  can  shew  no  good  reason  for 
not  going  fifty.  And,  again,  I  ask  how  is  it  that,  if  the 
law  really  be  as  the  plaintiff  contends,  we  have  no 
discussions  upon  such  questions  as  these  in  our  books, 
DO  decisions  in  our  reports?  Surely  such  cases  would 
not  have  been  of  rare  occurrence:  they  are  not  of  slight 
importance,  and  could  hardly  have  been  decided  without 
reference  to  the  Courts  in  Banc.  Not  one  was  cited 
in  the  alignment  bearing  closely  enough  upon  this  point 
to  warrant  me  in  any  fiirther  detailed  examination  of 
them.  I  conclude  therefore  what  occurs  to  me  on  the 
first  proposition  on  which  the  plaintifi^s  case  rests. 

I  come  now  to  the  second  proposition,  that  the  de- 
cisions in  respect  of  master  and  servant,  and  the  seduc- 
ing of  the  latter  from  the  employ  of  the  former, 
are  exceptions  grafted  on  the  general  law  traceable 
up  to  the  Statute  of  Labourers.  This  is  of  course 
distinct  from  the  question  of  the  extent  of  the  ex- 
ception, that  is,  to  what  classes  of  servants  it  applies : 

(tf)  10  M,  ^  W.  109. 
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1853.  but  the  enquiries  are  so  connected  together  in  ftct, 
L^j^LEY  ^^^  ^b®  latter  has  so  obvious  a  bearing  in  support  of 
Grs.  ^^^  former,  that  it  will  be  better  to  take  them  both 
together. 
^^"^^  '  Now,  in  the  first  place,  I  cannot  find  any  instance  of 
this  action  having  been  brought  before  the  statute  passed ; 
the  weight  of  which  fact  is  much  increased  by  finding 
that  it  was  of  common  occurrence  very  soon  after.  The 
evidence  for  it  is  not  merely  negative ;  for  the  mischief 
and  the  cause  of  action  appear  to  have  been  well  known 
before,  and  the  want  of  the  remedy  felt  The  common 
law  did  give  a  remedy  in  certain  cases ;  and  Judges  are 
found  pointing  out  what  that  remedy  was,  and  to  what 
cases  it  applied.  From  the  cases  collected  in  Fitzher- 
berths  AbridgemaUy  tit.  Laborers^  it  appears  that  the 
distinction  between  the  action  at  common  law  and  the 
action  upon  the  statute  was  well  known:  wherever  the 
former  action  lay  it  was  in  trespass,  and  not  on  the  case: 
in  saying  which  I  do  not  rely  merely  on  the  words, — 
writ  of  trespass, — which  might  be  applicable  to  trespass 
on  the  case ;  but  I  rely  on  the  operative  words  of  the  writ, 
which  stated  a  taking  vi  et  armis :  it  might  be  joined 
with  trespass  quare  clansum  fregit  or  trespass  for  the 
asportation  of  chattels  or  false  imprisonment.  The 
count  necessarily  chai^d  the  taking  of  the  servant  out 
of  the  service  of  the  plaintiff;  whereas  the  writ  upon  the 
statute,  as  appears  fix>m  Fitzherbert^s  Natura  Bremum, 
167  B.,  chai^ges  the  retainer  and  admission  of  the  servant 
into  the  defendant's  service  after  he  has  been  induced  to 
withdraw,  or  has  withdrawn  without  reasonable  cause, 
from  that  of  the  plaintiff.  I  do  not  wish  unnecessarily 
to  multiply  citations  from  the  Year  Books;  but  it  will 
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be  necessary  to  refer  to  some,  and  at  greater  length  than 
they  are  found  in  the  abridgments.  I  begin  with  one 
oat  of  the  order  of  time,  because  it  is  so  full  to  the 
purpose,  and  because  it  may  be  referred  to  as  abridged 
by  Brooke  {Abridgement^  tit  LaborerBy  pL  21.),  I  think 
incorrectly  in  a  material  point  He  says  that  it  was 
agreed  in  it,  that  case  lay  for  the  departure  by  procure- 
ment, but  not  where  the  servant  departed  without 
procurement  and  was  afterwards  retained.  The  case  is 
Year  Book  Mieh.\\H.4:.{a),fol2ZA.,^\.4A.  Not,  as  he 
cites  it  with  a  slight  inaccuracy,  21.  22.  ^*  Thomae  Frome 
brings  writ  of  trespass  at  the  common  law  against 
defendant  for  his  close  broken,  and  one  J.  his  servant 
taken  out  of  his  service  (pris  hors  de  son  service),  and 
certain  sheep  driven  away  with  force  and  arms."  There 
were  different  pleadings  and  much  discussion  as  to  the 
separate  causes  of  action,  which  introduces  some  con- 
fusion into  the  case.  As  to  the  servant,  Tremain 
pleaded:  ^^we  found  him  wandering  in  a  certain  place 
in  another  county ;  and  there  he  came  and  offered  his 
service  to  us,  and  made  covenant  with  us  to  serve  us ; 
and  so  demands  judgment"  SkreiUj  for  the  plaintiff, 
replies:  '*he  has  admitted  that  the  servant  was  in  our 
service,  and  that  he  has  received  him  into  his  service ; 
and  so  he  has  admitted  our  action."  Hankford  {h)  says, 
however:  '^When  the  servant  was  wandering,  if  the 
defendant  had  not  cognizance  that  he  was  in  your 
service,  then  this  first  receiver  cannot  be  adjudged  a 
wrong  done  by  the  defendant  but  by  the  servant." 
Upon  this  Skrene  amends  his  pleading,  and  says  that 
the  servant  made  a  covenant  toith  the  plaintiff^  to  serve  him 

(a)  A.  D.  1409. 

(h)  Then  Joatice  of  Common  Pleas.    See  ante,  p.  250,  note  (c). 
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1853.  w*  the  iyfflce  of  "  Berchier^  («)  **for  a  whole  year^  within 
Ldmlet  which  year  the  defendant  procured  our  servant  to  go  out  of 
Gye.  ^'^^  service^  by  force  of  which  procurement  he  went  out  of 
our  service  within  the  year^  and  the  defendant  retains  him 
^^^^*  '  in  his  service;  which  matter  toe  wish  to  aver f*  and 
demands  judgment:  on  which  HiU{b)  says:  *' his  writ 
of  trespass  as  to  the  sen^ant  does  not  lie  upon  the  matter 
shewn;  for  the  plaintiff  says  that  the  defendant  did 
nothing  but  procure  the  servant  to  go  out  of  his  service, 
by  which  procurement  he  went  out  of  his  service,  and 
was  retained  with  the  defendant,  in  which  case  action  on 
the  Statute  of  Labourers  is  given^  and  not  this  action.^ 
Skrene  argues :  '^  If  a  man  procures  my  servant  to  go  out 
of  my  service,  and  retains  him  upon  that,  he  does  me 
wrong."  Hanhford  and  Hill  both  say,  '^  True  it  is  that  he 
does  you  wrong:  but  you  shall  not  have  a  remedy  on 
this  manner  of  writ  as  it  is  here."  Ctdpeper(c) :  *^  This 
action  is  taken  upon  an  action  at  the  common  law ;"  **  and 
the  actions  which  were  at  the  common  law  before  the 
Statute  of  Labourers  are  not  taken  away  by  that  statute ; 
and,  if  a  man  procure  and  abet  my  servant  to  go  with 
him  in  his  service,  action  at  common  law  lies  well  HUl: 
No  certes,  action  at  common  law  of  trespass  does  not 
lie  on  such  a  case ;  for  such  a  procurement  cannot  be 
said  in  any  manner  to  be  against  the  peace.  Thiming{d)i 
If  my  servant  before  the  statute  went  out  of  my  service, 
I  suppose  well  that  no  action  is  given  to  the  master ;  but 
if  a  man  took  my  servant  out  of  my  service,  there  action 
of  trespass  lay  at  the  common  law,  and  still  lies;  and,  if 


(a)  Shepherd. 

(6)  i?o6Mt  BiU,  Juitice  of  the  Common  Pleu  in  1408. 

(e)  John  Coleptper,  Jtutice  of  the  Common  Pleei  in  1406. 

(d)  fFiOiam  Thiming,  Chief  Justice  of  the  Common  Pleas  in  1396. 
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I  am  beaten  by  the  abettment  and  command  of  a  man,  1853. 
the  commander  is  guilty  of  trespass :  win  the  ease  here,  Lvuiey 
when  he  shall  procure  the  servant  to  depart  and  retains 
him  with  him,  he  seems  gnilty  of  trespass."  But  HtU 
answers  him:  "Sir,  in  your  case  there  is  no  maryel,  CokndgtJ, 
because  the  principal  actor  in  your  case  is  guilty  of 
trespass:  but  the  case  at  bar  is  different;  for  the  pro- 
curement only  is  not  a  trespass  against  the  peace,  nor  is 
the  departure  of  the  servant  a  trespass  against  the  peace ; 
then,  if  the  cause  of  action  is  not  against  the  peace,  the 
remainder  which  follows  after  it  is  not  trespass  against  the 
peace :  and  I  well  agree  that  the  defendant  in  this  case 
is  guilty,  as  of  a  thing  done  against  the  provisions  of  the 
statute  ;  and  this  matter  is  as  clearly  within  the  statute  as 
it  could  be,  both  as  to  the  servant,  who  has  departed  from 
his  service,  and  as  to  the  defendant,  who  has  presumed  to 
retain  him  in  his  service  against  the  statute.  Hankford: 
I  am  of  the  same  opinion,  as  my  master  has  expressed, 
that,  if  my  servant  depart  out  of  my  service,  at  common 
law  I  have  no  action,  and  the  cause  was  for  that  between 
my  servant  and  me  the  contract  sounds  in  the  manner 
of  a  covenant  in  itself  (en  luy  meme),  upon  which  no 
action  was  given  at  the  common  law  without  a  specialty ; 
and  for  this  mischief  was  the  statute  ordained  and  action 
given  on  it ;  wherefore,  if  you  will  not  say  that  he  took 
your  servant  out  of  your  service,  as  you  have  supposed 
by  your  writ,  this  writ  is  not  maintainable."  Culpeper 
says :  "  if  a  man  procure  my  ward  to  go  from  me,  and  he 
goes  by  his  procurement,  I  shall  have  ravishment  of  ward 
against  him."  ^onA/bnf  admits  this,  and  says:  the  reason 
is,  because  the  ward  "  is  a  chattel  and  vests  in  him  who  has 
the  right"  After  some  more  discussion,  Skrene  amends, 
and  says:  "he  came  to  our  house,  and  procured  our 
TOL.  II.  s  £.   &  B. 
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1853.  seirant,  and  took  him,  as  we  have  supposed  by  our  writ" 
Ldmlky"*  ^^^  Tremaifiy  being  ordered  to  answer,  pleads:  "  he  was 
wanderings  and  offered  his  service  to  us;  and  we  received 
him :  without  this  that  we  took  him  in  manner  as  he  has 
Cofertdife  J.  uiieggj."  And  upon  this,  in  the  end,  they  seem  to  have 
gone  to  the  country.  There  were  several  points  in  this 
case :  and  it  is  not  clear  whether  on  this  part  the  Court 
was  ultimately  divided  or  not :  but  it  is  clear  that  the 
judges  who  aigued  in  support  of  the  count  as  first 
pleaded  contended  only  that  it  shewed  a  trespass. 
ITtiminff  admits  that,  before  the  statute,  if  a  servant 
went  out  of  the  service  no  action  lay,  but  if  he  was  taken 
trespass  did ;  and  then  contends  that  the  procuring  in  the 
case  at  bar  was  a  taking  and  made  the  party  guilty  of 
trespass ;  in  which  he  was  clearly  wrong.  Now,  if  at 
this  time  case  lay  at  common  law  for  procuring  the 
servant  to  depart,  what  becomes  of  the  argument  of  the 
necessity  for  the  statute.  Or  if,  where  one  party  broke 
a  covenant  at  the  instigation  of  another,  case  lay,  why 
was  not  that  applicable  to  the  case  of  a  covenanted 
servant  But  it  is  clear  that  all  agreed  in  this :  if  the 
defendant  has  taken  the  servant  under  such  circum- 
stances, you  may  have  trespass  at  common  law  now  as 
before  the  statute;  but,  if  you  cannot  lay  it  as  a  trespass, 
your  only  remedy  is  under  the  statute.  I  may  as  well 
add  Fitzherberfs  Abridgement  (tit  Laborers,  pL  16.), 
which  is  fuller,  and  I  think  more  accurate,  than  Brooke^s. 
''Trespass  at  common  law  of  his  servant  taken  out  of  his 
service  with  force.  Tremain :  We  found  him  vagrant  in 
a  certain  place  in  another  county,  and  there  he  came  and 
proffered  his  service  to  us,  and  made  covenant  with  us  to 
serve.  Judgment  if  action  &c.  Skrene:  He  was  retained 
with  us  to  serve  us  in  the  office  of  a  bergicr  for  a  year, 
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within  which  the  defendant  procured  him  to  go  out  of       1853. 
our  service ;  by  reason  of  which  he  went  out  of  our  senrice       lumley 
within  the  year  and  hired  himself  with  the  defendant         q^j,^ 
HiU:     This  action  does  not  lie  on  the  matter.     Skrene: 
If  a  man  procure  mj  servant  to  go  out  of  my  service, 
and  ret^ns  him,  he  does  me  wrong.    Hill  and  Hankford : 
That  is  true ;  but  you  shall  not  have  remedy  on  such  a 
writ  as  this  is.     Culpeper:   The  action  which  was   at 
common  law  is  not   taken   away  by  the   Statute  of 
Labourers.     Thiming:    At   common   law,  before    the 
statute,  if  my  servant  went  out  of  my  service,  no  action 
was  ^ven  me ;  but,  if  a  man  took  him  out  of  my  service, 
an  action  was  given  at  the  common  law,  and  still  is;  and, 
if  I  am  beaten  by  the  command  of  another,  the  com- 
mander is  a  trespasser.    HUl:   The  procurement  only 
is  not  trespass  against  the  peace,  nor  the  departure  of 
the  servant:  then,  if  the  cause  of  the  action  is  not 
against  the  peace,  the  remnant,  to  wit  the   retainer, 
cannot  be :  but  thb  case  here  is  openly  within  the  statutcy. 
as  it  may  be  against  the  servant  upon  the  departure,  and 
against  the  master  upon  the  retainer.    JSagAford  and 
Hill(a) :  There  was  no  action  at  the  common  law  upon 
the  departure,  because  the  contract  between  the  servant 
and  me  sounds  in  covenant  in  a  manner;  and  for  that 
mischief  was  the  statute  made;  wherefore,  if  you  will 
not  say  that  he  took  your  servant,  this  action  does  not 
lie.    Whereupon  the  plaintiff  said  that  the  defendant 
procured  his  servant  &c.  and  took  him:  and  the  other 
side  traversed  this :  et  alii  e  contra."  But,  says  Fitzher' 
bert,  it  seems  that  the  defendant  should  have  traversed 
the  taking  at  first  in  his  plea  in  bar.   In  a  case  (b)  in  JTearb. 
Mich.  47  E.  3.  fol  14.  A.  pi.  15.,  which  was,  on  the  Statute 

(«)   Qe.  "as  fliflhas  stidr  (6)  A.  D.  1373. 
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1853.  of  Laboarersy  against  a  servant  for  departing  within  tbe 
L^njiY  term  for  which  he  was  retained,  the  plea  was  "  we  were 
Gyb.  never  m  ycfur  service  f*  and  the  question  was  whether 
that  was  good  without  a  traverse  of  the  retainer;  and 
Finchden(a)  said  this,  which  was  agreed  to  bj  the  whole 
Court:  *^  At  common  law,  before  the  statute,  if  a  man 
took  mj  servant  out  of  my  service,  I  should  have  writ  of 
tre^Miss  there,  where  he  was  in  my  service  bodily :  now 
the  statute  was  made  for  this  mischief,  that  if  he  never 
comes  into  my  service,  after  he  has  made  covenant  to 
serve  me,  but  he  eloignes  himself  from  me,  I  shall  have 
such  writ  and  suggest  that  he  was  retained  in  my  service 
and  departed,  as  here  is:  wherefore  it  is  necessary  to 
traverse  the  retainer;^  which  accordingly  was  done  by 
the  defendant,  issue  taken,  and  sic  ad  patriam. 

Any  one,  I  am  certain,  who  will  go  through  the  cases 
abstracted  by  Fitzherberi  under  the  title  Laborers^  will 
be  satisfied  that  at  common  law,  before  the  Statute,  such 
an  action  as  the  present  could  not  be  maintained.  Under 
that  title  61  cases  are  abridged:  many  of  them  are  for 
the  seduction  of  servants;  but  there  is  no  instance  of  any 
one  in  which  the  action  at  common  law  was  sustained, 
unless  an  actual  trespass  was  chaiged:  and  it  is  clear, 
from  the  case  which  I  have  cited  at  so  much  length, 
that  the  distinction  between  taking  and  procuring  to  go 
was  fiimiliar  to  the  lawyers  of  that  day.  I  can  hardly 
imagine  that  this  could  have  been  said,  if  the  common 
law  would  have  given  relief  in  such  a  case :  and,  if  it 
could,  the  rapid  growth  of  the  action  after  the  Statute 
of  Labourers  had  passed  would  be  difficult  to  account  fon 

I  come  then  to  the  Statute  of  Labourers  (23  Ed.  3); 

(a)  WiUiBm  dt  FuteMku,  Chief  Justice  of  the  Common  Pleti ;  Apnl  1 4, 
1373. 
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and  my  object  now  is  to  shew  that  nothmg  in  the  pro-        1853. 
visions  or  policy  of  that  statute  will  warrant  the  action       lpmlky 
under  the  circumstances  of  this  case ;  and  that  the  older        ^^^ 
authorities  are  decidedly  against  it     As  we  learn  Srom 
the  preamble,  it  was  enacted  in  consequence  of  the  great  ^ 

mortality  among  the  lower  classes,  especially  workmen 
and  servants,  in  a  pestilence  which  had  prevailed  in 
1348-9.  This  pestilence  will  be  found  mentioned  in  our 
historians.  And  in  the  preamble  it  is  said:  ''Many 
seeing  the  necessity  of  masters,  and  great  scarcity  of 
servants^  will  not  serve  unless  they  may  receive  excessive 
wages,  and  some  rather  willing  to  beg  in  idleness,  than 
by  labour  to  get  their  living;  we  considering  the  grievous 
incommodities,  which  of  the  lack  especially  ofphugkmen 
and  Much  labourers  may  hereafter  come,  have"  &c.  ''or- 
dained.* This'  preamble  is  followed  by  an  enactment, 
that  evexy  person  of  whatever  condition,  free  or  bond, 
able  in  body,  and  under  the  age  of  sixty,  not  living  by 
merchandise  nor  having  any  certain  craft,  nor  having  of 
his  own  wherewith  to  live,  nor  land  of  his  own  on  the 
cultivation  of  which  he  may  occupy  himself^  and  not 
being  in  service,  shall  be  compelled  to  enter  into  service 
when  required  on  customaxy  wages.  By  the  second 
section  it  is  made  penal  by  imprisonment  for  any  mower, 
reaper,  or  other  labourer  or  servant  of  whatsoever  state 
or  condition  he  shall  be,  to  depart  from  service  before  the 
expiration  of  the  term  agreed  on ;  and  no  one  is  to 
receive  or  retain  such  offender  in  his  service  under  like 
pain  of  imprisonment.  This  ordinance  is  the  foundation 
of  the  action  for  the  seduction  of  a  hired  servant.  Upon 
reference  to  FOzherbert,  Naiura  Brevium,  167  B,  it  will 
be  seen  that  the  writ  in  such  an  action  always  recited  the 
statute.  Now  it  will  be  observed  that,  in  order  to  bring 
a  person  within  the  first  section,  he  must  have  been  one 
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1853.        ^^^  ^^  i^ot  living  by  merchandise,  nor  having  any 
lJJ^ITby      certain  craft,  "  certum  habens  artificium,"  nor  having  of 

Q^'^         his  own  wherewith  to  live,  **  habens  de  suo  proprio  unde- 
vivere  possit,"  or  land  of  his  own  in  the  culture  of  which. 

^'  ^  '  he  can  occupy  himself:  and  these  limitations  are  more: 
pointed  by  the  second  chapter,  which  speaks  of  **  messor 
falcator  aut  alius  operator  vel  serviens."  Looking  at 
these  words,  and  the  language  of  the  preamble,  it  is  clear 
that  mechanics  and  labourens  in  husbandry  were  the 
principal  objects  of  the  statute :  and  the  decisions  were- 
accordingly.  Fitzherbert  {Natura  Brevium,  168  £)  says: 
^'  And  so  a  gentleman  by  his  covenant  shall  be  bound  to 
serve,  although  he  were  not  compellable  to  serve.  For  if  a 
gentleman,  or  chaplain,  or  carpenter,  or  such  which  should 
not  be  compelled  to  serve,  &c.  covenant  to  serve,  they 
shall  be  bound  by  their  covenant^  and  an  action  will  lie 
against  them  for  departing  from  their  service.''  And 
Lord  Hale  in  a  note  refers  to  Yearb.  Mich.  10  H.  6.  (a) 
foL  8  B.  pi.  30.,  as  shewing  that  a  writ  does  not  lie  on  the 
statute  for  the  departure  of  a  chaplain  who  is  retained  to 
say  the  mass.  Several  cases  will  be  found  earlier  in  the* 
Year  Books  to  the  same  effect  In  Yearb.  Trin.  50  E.  3.  (ft) 
fol.  13  A.  pL  3.  is  a  case  in  which  the  parson  of  B,  sued 
Thomas  F.,  a  chaplain,  on  the  Statute  of  Labourers,  and 
counted  of  a  covenant  made  with  him  to  serve  in  the 
office  of  seneschal,  and  to  be  his  parochial  chaplain  for 
a  certain  term,  and  complained  of  a  departure  within  the 
term.  As  to  the  office  of  seneschal,  the  defendant 
traversed  the  covenant ;  and,  as  to  the  residue,  contended 
that  the  statute  was  only  made  for  labourers  and  artifi* 
cers,  and  he  was  neither  the  one  nor  the  other,  but  the 
servant  of  God,  and  so  was  not  bound  by  the  statute. 
Clopton,  for  the  plaintiffs,  look  a  distinction  between  a 

(a)  A.  D.  1431.  (b)  A.  D.  1376. 
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parochial  and  a  private  chaplain,  contending  that  the        1853. 
former,  from  the  variety  and  daily  pressure  of  his  duties,      lumliy 
was  in  many  respects  to  be  regarded  as  a  labourer,  and        q' 
within  the  Statute  "  as  any  other  person  of  the  people** 
(an  early  authority  by  the  way  for  the  modem  distinction    ^^'^'^^  •*• 
of  the  working  clergy)  (a).   The  case  was  adjourned,  and 
the  Judges  of  the  King's  Bench  were  consulted :  and 
the  decision  was  that  a  chaplain  was  not  bound  by  the 
statute ;  and  as  to  that  part  of  the  writ  he  was  discharged. 
The  same  law  will  be  found  in  Yearb,  Mich.  4  H.  4.  (b) 
fol  2  B.  pi.  7,  where  the  count  on  the  statute,  against  a 
chaplain,  was  that  he  was  retained  by  the  plaintiff  to  be 

(a)  This  part  of  the  c«se  Is  u  follows. 

Hammer  [oouaselj :  And  as  to  whftt  be  has  sunnised  i  that  w6  made 
covenant  with  him  to  be  parochial  chaplain,  and  that  we  departed  out  of 
his  terrice:  we  apprehend  that  the  statute  was  not  to  any  other  intent 
than  as  to  those  who  are  labourers  artificers ;  and  this  is  neither  one  nor 
other,  bat  the  serrant  of  God ;  so  he  is  not  bound  by  the  statute :  so  we 
apprehend  not  that  this  action  lies  against  us ;  for  eveiy  one  of  the  other 
sorts  of  servants  (chescun  auter  servant),  if  he  be  in  health  and  bodily 
power,  he  is  bound  to  do  his  service,  and  his  work  from  day  to  day ;  but 
the  Chaplain  is  not  bound  to  sing  every  day,  if  he  will  not,  for  divei s  causes 
which  lie  in  his  conscience  (i«  e,  to  judge  of  the  sufficiency  of  which 
causes  is  left  to  his  conscience) :  and  so  he  may  cease  to  sing  for  one  day 
or  two,  so  that  he  is  in  quite  a  different  degree  from  a  labourer  or  artificer. 
Chpkm  [counsel]:  This  man,  who  is  his  parochial  chaplain,  may  more 
readily  be  adjudged  a  labourer  than  another  chaplain  who  is  to  serve 
only  as  private  priest  (ou  parson  siuguler).  For  a  parochial  priest 
has  many  other  things  to  do  besides  to  sing  the  mass  and  other  divine 
services ;  for  it  behoves  him  to  visit  the  sick  of  the  parish  in  their  houses, 
to  administer  to  them  the  rights  of  Holy  Church,  and  so  it  behoves  that 
Parsons  of  the  Holy  Church  should  have  their  needful  assistance,  for  they 
cannot  do  it  themseWes.  Wherefore  it  seems  in  di?ers  respects  that  be  is 
as  much  within  the  statute  as  any  other  person  of  the  people.  Btiknap 
{Rdbert  BWtnap,  Chief  Justice  of  Common  Pleas,  October  10,  1375.]: 
Thtt  was  a  case  and  the  matter  was  adjourned,  in  the  other  term,  till  now : 
and  it  is  our  opinion,  and  that  of  our  fellows  of  the  King's  Bench  also,  that 
be  is  not  bound  by  the  statute  as  another  person  is :  wherefore  ai  to  this 
point  we  dismiss  you ;  and,  as  to  the  reminder  on  which  you  are  at  issa0, 
keep  your  day  &c. 

(6)  A.  D.  1402. 
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his  chaplain,  and  also  hb  proctor,  and  collector  of  tithes, 
and  to  serve  him  '^  as  pees  et  as  maines''  for  a  certain 
time.  The  retainer  to  be  proctor  and  collector  was 
specially  traversed :  and  it  was  pleaded  that  his  retainer 
as  chaplain  was  only  to  do  divine  service.  The  decision 
is  not  very  clearly  stated :  but  Fitzherbert  {AbridgemenJt 
tit.  Laborers^  pi.  51)  appears  to  have  understood  that 
it  was  against  the  defendant ;  for  he  abstracts  the  case 
very  shortly,  and  adds :  ^*  quod  minim,  for  he  shall 
not  be  compelled  to  serve,  but  the  statute  is  in  servitio 
congruo."  Immediately  after  this  he  abstracts  Pasch. 
12  J9.  6.  (a)  thus — **  Action  on  the  Statute  of  Labourers 
is  not  maintainable  against  an  esquire."  And  in  Yearb. 
Hil  19  H.  6.  fol.  53  B.  pi.  15.  (£)  is  a  case  on  the  Statute, 
where  the  count  chai^ged  a  retainer  in  the  office  of  labourer ; 
and  the  plea  was:  he  retained  us  to  collect  his  rents  in  a 
certain  place,  without  this  that  we  were  retained  with 
him  in  the  office  of  labourer.  Newton  (c)  says :  f'  he 
cannot  be  required  to  serve  him  in  the  office  of  collecting 
his  rents,  nor  to  be  his  seneschal ;  which  proves  that  he 
cannot  be  punished  by  this  action;  for  this  action  lies 
only  against  those  who  can  be  required  to  serve  the 
party  as  a  labourer."  And  then,  by  the  advice  of  all, 
the  issue  was  held  well  tendered. 

I  am  tempted  to  add  one  case  more  from  Yearb*  Mich. 
\0H.6.  (rf)  fol.  8  B.  pL  30.  The  Prior  of  W.  brings  writ 
on  the  Statute  of  Labourers  against  a  chaplain,  and 
counts  that  he  was  retained  in  his  service  with  him  for  a 
year  to  do  divine  service,  and  that  he  departed  within 
the  year  &c.     Defendant's  counsel  demands  judgment 


(a)  A.  D.  1434.    There  is  do  Yearbook  of  this  term. 
(»)  A.D.  1441. 

(c)  Richard  Newton,  Justice  of  Common  Pleas ;  3d  November  1 439. 

(d)  A.  D  1431. 
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of  the  writ :  *^{or  you  see  well  how  he  brings  this  action  IS5S. 
against  a  chaplain  upon  the  Statute  of  Labourers;  and  Lumlry 
the  statute  is  only  to  be  understood  against  Labourers  in  qI'^^ 
Husbandry.  Strange  (a):  The  writ  is  not  maintainable 
by  the  statute ;  for  you  cannot  compel  a  chaplain  to  ^  9*  - 
sing  in  mass;  for  that  at  one  time  he  is  disposed  to  sing 
it,  and  at  another  not;  wherefore  you  cannot  compel 
him  by  the  statute.  Cottesmore  (b):  To  the  same  in- 
tent ;  for  it  was  not  made  but  for  labourers  in  husbandry: 
as  in  case  of  a  knight,  an  esquire,  or  gentleman,  you 
cannot  compel  them  to  be  in  your  service  by  the  statute, 
for  that  the  statute  is  not  to  be  understood  but  of  la- 
bourers, who  are  vagrant,  and  have  nothing  whereby  to 
live;  these  shall  be  compelled  to  be  in  service;  but  a 
chaplain  hath  whereof  he  may  live  in  common  under- 
standing as  a  gentleman  :**  wherefore  the  writ  is  abated, 
by  the  whole  Court  Brooke  {Abridgement^  fol.  57.  tit 
Laborers^  pi.  47),  abstracting  this,  gives,  as  the  reason  of 
the  judgment,  **  for  it  is  to  be  understood  that  he  hath 
whereof  he  may  live,  and  is  not  always  disposed  to  cele- 
brate divine  service."  It  will  be  observed  that  many  of 
these  cases  are  with  respect  to  chaplains:  in  one  of  them 
it  is  siud  that  a  chaplain  is  the  servant  of  God ;  in  another 
that  the  service  for  which  the  retainer  is  allied  must 
be  a  service  congruous  to  his  condition.  At  this  dis- 
tance of  time,  it  may  be  difficult,  without  more  inquiry 
into  history,  to  assign  a  reason  why  there  should  be  such 
a  majority  of  cases  relating  to  chapliuns.  It  must- be 
referable  of  course  to  some  circumstances  in  the  state  of 
society  at  those  periods.    It  may  be  collected,  from  a 

(a)  Jamu  Strangtwi^ft,  Justice  of  tb«  Common  Pleas ;  Fe&moyy  6, 
1436. 

(6)  John  CotteoHore,  Justice  of  the  Common  Pleas;  15  October  1430: 
alterwards,  in  1439  (17  iJ.  6.),  Chief  Justice  of  the  Common  Pleas. 
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1853.  royal  mandate  to  the  Archbishops  and  Bishops,  that  the 
L^Ljjy  services  of  stipendiary  chaplains  were  at  the  date  of  the 
Gyb.  statute  much  in  request;  the  Bishops  are  required  to 
enforce  their  serving  for  their  accustomed  salary  under 
Coleridge  J.  pain  ©f  suspeusion  and  interdict  This  mandate  is 
printed  in  the  Statutes  at  Large  at  the  end  of  the  statute : 
but  none  of  the  cases  refer  to  it.  But  it  is  clear  that 
the  Courts  were  not  laying  down  any  rule  of  law  appli- 
cable to  chaplains  only.  They  are  repeatedly  put  in 
the  same  category  with  knights,  squires,  gentlemen, 
all  who  must  be  understood  to  have  means  of  living  of 
their  own.  The  Courts  construed  the  statute,  and  as  it 
seems  to  me  quite  correctly.  They  said :  if  any  of  these 
covenants  to  serve,  he  will  be  bound  by  his  covenant, 
and  an  action  will  lie  at  common  law  for  the  breach ; 
but,  if  you  rely  on  the  compulsion  of  the  statute,  such 
persons  are  not  within  it  These  authorities,  of  a  date 
when  the  statute  must  have  been  well  understood,  might 
be  multiplied :  and,  whatever  may  be  said  of  the  uncei^ 
tainty  and  often  conflicting  nature  of  decisions  from  the 
Year  Books,  and,  however  we  may  now  smile  at  some 
of  the  reasonings  of  the  Judges,  probably  not  without 
their  weight  when  uttered,  they  seem  to  me  satisfactorily 
to  establish  the  principle,  that  actions  framed  on  the 
statute  were  governed  by  a  consideration  of  the  object 
and  language  of  the  statute,  and  that  these  pointed  only 
to  the  compulsion  of  labourers,  handicraftsmen,  and 
people  of  low  degree  who  had  no  means  of  their  own  to 
live  upon,  and  who,  if  they  did  not  live  by  wages  earned 
by  their  labour,  would  be  vagrants,  mendicants  or  worse. 
If  this  be  so,  I  apprehend  it  is  quite  clear  that  Johanna 
Wagner  could  not  have  been  compelled,  while  the  sta- 
tute was  unrepealed,  to  serve  the  plaintifi*  in  any  of  the 
capacities  stated  in  this  declaration.     Nor,  I  think,  can 
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it  be  successfully  contended  that  we  may  not  take  ju-  1853. 
dicial  cognisance  of  the  nature  of  the  service  spoken  of  Lumley 
in  the  declaration.  Judges  are  not  necessarily  to  be  gyk 
ignorant  in  Court  of  what  every  one  else,  and  they 
themselves  out  of  Court,  are  familiar  with ;  nor  was  that  ''"^ 
unreal  ignorance  considered  to  be  an  attribute  of  the 
Bench  in  early  and  strict  times.  We  find  in  the  Year 
Books  the  Judges  reasoning  about  the  ability  of  knights, 
esquires  and  gentlemen  to  maintain  themselves  without 
wages:  distinguishing  between  private  chaplains  and 
parochial  chaplains  from  the  nature  of  their  employ- 
ments: and  in  later  days  we  have  ventured  to  take 
judicial  cognisance  of  the  moral  qualities  of  Eobinson 
Crusoe's  "man  Friday^ (a)  and'JBiop'*  "frozen  snake" (ft> 
We  may  certainly  therefore  take  upon  ourselves  to  pro- 
nounce that  a  singer  at  operas,  or  a  dramatic  artiste  to 
the  owner  and  manager  of  Her  Majesty's  theatre,  is  not 
a  messor,  falcator,  aut  alius  operarius  vel  serviens,  within 
either  the  letter  or  the  spirit  of  the  Statute  of  Labourers. 
And,  if  we  were  to  hold  to  the  contrary,  as  to  the  pro- 
fession of  Garrick  and  Siddons^  we  could  not  refuse  to 
hold  the  same  with  regard  to  the  sister  arts  of  Paintings 
Sculpture  and  Architecture.  We  must  lay  it  down  that 
Reynolds  when  he  agreed  to  paint  a  picture,  or  Flaxman 
when  he  agreed  to  model  a  statue,  had  entered  into  a 
contract  of  service,  and  stood  in  the  relation  of  servant 
to  him  with  whom  he  had  made  the  agreement  But 
here  we  are  not  without  authority.  In  Taylor  v.  Neri  (c), 
where  the  declaration  in  case  stated  that  the  plaintiff, 
being  manager   of  the   Opera   House,    had  engaged 

(a)  See  Forbn  y.  King,  I  DowL  P.  C.  672. 
(h)  See  Hoare  ▼.  Siberloek,  U  Q,  B.  624. 
(e)  1  Etp,  iV.  P.  a  386. 
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1853.        one  Breda  as  a  public  singer  during  the  season  at  a 
LuMLBY      salary,   that  the  defendant  had  assaulted  and  beaten 

Q^^  Breda,  by  which  plaintiff  lost  his  service  as  a  public 
performer,    Eyre  C.  J.  nonsuited  the  plaintiff,  saying 

''*'  ^*  *  the  record  stated  Breda  was  a  servant  hired  to  sing, 
and  he  was  of  opinion  he  was  not  a  servant  at  all  It 
seems  to  me  that  this  is  the  language  of  common  sense; 
and  no  case  has  been  cited  which  conflicts  with  it.  But, 
if  Johanna  Wagner  be  not  within  the  statute,  and  could 
only  have  been  sued,  as  at  common  law,  upon  her  contract 
for  the  breach  of  it,  it  will  follow,  I  conceive,  that  the 
present  action  could  not  have  been  maintained  against 
the  defendant  while  the  statute  was  in  force,  aiid  of 
course  cannot  now,  if,  as  I  contend,  the  action  arises  from 
and  is  limited  by  the  purview  of  the  statute.  Under  the 
statute  the  one  depended  on  the  other:  if  a  party  sued 
on  the  second  branch  of  the  second  section,  he  was 
bound  to  shew  the  servant,  received  or  retained  wrong- 
fully, was  such  a  one  as  was  spoken  of  in  the  first  branch ; 
for  so  were  the  words,  talem  in  servitio  suo  recipere 
vel  retinere  presumat  In  the  action  accordingly  against 
the  seducer,  the  condition  of  the  servant  seduced,  and 
the  character  of  the  service,  were  always  material ;  if  not 
stated  in  the  count,  the  defendant  introduced  them  in  hb 
plea,  where  they  were  such  as  were  thought  to  take  the 
servant  out  of  the  statute. 

I  conclude  then  that  this  action  cannot  be  maintained, 
because :  1st.  Merely  to  induce  or  procure  a  free  con* 
tracting  party  to  break  his  covenant,  whether  done 
maliciously  or  not,  to  the  damage  of  another,  for  the 
reasons  I  have  stated,  is  not  actionable ;  2d.  That  the 
law  with  regard  to  seduction  of  servants  from  their 
masters*  employ,  in  breach  of  their  contract,  is  an  ex- 
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ception,  the  origin  of  which  is  known,  and  that  that  1853. 
exception  does  not  reach  the  case  of  a  theatrical  per-  lumlby 
former.  Gys. 

I  know  not  whether  it  may  be  objected  that  this 
judgment  is  conceived  in  a  narrow  spirit,  and  tends 
unnecessarily  to  restrain  the  remedial  powers  of  the 
law.  In  my  opinion  it  is  not  open  to  this  objection. 
It  seems  to  me  wiser  to  ascertain  the  powers  of  the 
instrument  with  which  you  work,  and  employ  it  only  on 
subjects  to  which  they  are  equal  and  suited ;  and  that, 
if  you  go  beyond  this,  you  strain  and  weaken  it,  and 
attain  but  imperfect  and  unsatisfactory,  often  only 
unjust,  results. '  But,  whether  this  be  so  or  not,  we  are 
limited  by  the  principles  and  analogies  which  we  find 
laid  down  for  us,  and  are  to  declare,  not  to  make,  the 
rule  of  law. 

I  think,  therefore,  with  the  greatest  and  most  real 
deference  for  the  opinions  of  my  Brethren,  and  with 
all  the  doubt  as  to  the  correctness  of  my  own  which 
those  opinions,  added  to  the  novelty  and  difficulty  of 
the  case  itself^  cannot  but  occasion,  that  our  judgment 
ought  to  be  for  the  defendant:  though  it  must  be 
pronounced  for  the  plaintiff. 

Judgment  for  plaintiff. 

The  defendant  had  obtained  leave  to  plead,  as  well  as 
demur. 

Creasy^  on  a  subsequent  day  (June  6th),  moved,  on 
behalf  of  the  defendant,  for  a  rule  to  shew 'cause  why 
the  trial  of  the  issues  in  fact  should  not  be  postponed 
till  the  issue  in  law  was  finally  disposed  of  in  a  Court  of 
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1853.  Error.  He  referred  to  stat  15  &  16  Vkt  c.  76.  s.  80. 
LuMLBY       [Lord  Campbell  C.  J.     The  meaning  of  sect  80  is  that 

Gyb.  *'  ®^*'^  ^  '^^  ^^  discretion  of  the  Court  to  direct  which 
issue  shall  be  first  disposed  of  in  that  Court.     The  issue 

^^  '  in  law  has  been,  as  far  as  this  Court  is  concerned, 
finally  disposed  of  by  the  judgment  on  the  demurrer, 
Cromptan  J.  Sect  80  was  fi:^med  to  meet  a  point 
which  might  have  been  raised  on  the  practice,  when 
there  were  issues  of  law  and  fact,  to  leave  to  the  plaintiff 
to  determine  which  should  be  disposed  of  first.  There 
is  a  note  on  that  subject  in  fVilUamis  Saunders  (a). 
But  it  would  be  very  strong  if  we  were  to  construe  the 
words  in  sect  80  so  as  to  give  a  writ  of  error  before  the 
whole  of  the  issues  were  finally  disposed  of  in  this 
Court] 

Per  Curiam  {b).    There  will  be  no  rule. 

Rule  refused* 

(a)  See  note  (3)  to  TAe  Dean  and  ChapUr  qf  Windtw  ▼.  Gwtr^  2  Wm9. 
&iiiiwi.300. 
{h)  Lord  OmfiM C.  J.,  ErU  and  Crompton  Ji. 
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1853. 


WiLUAM    Davies    against    George     Chables  TVeK/ny, 
Fletcher,    William    Pritchard    and    Fre- 
derick  Keene. 


ACTION  for  fiJse  imprisonment    Plea :  Not  Guilty,  s.  sued  D.  in 
,  T  .  tbe  county 

bj  Statute.     Issue  thereon.  court,  and 

On  the  trial,  before   Coleridge  J.,  at  the  last  Surrey  ^Tdid  not  pay 

Assizes,  it  appeared  that  the  defendant  Fletcher  was  ^jJJ^* 

clerk  of  the  county  court  of  Surrey,  holden  at  South-  ^Jj^nnent 

toarkf  the  defendant  Pritchard  was  the  high  bailiff  of  fttminons 

^  issued  against 

the  same  court,  and  the  defendant  Keene  one  of  the  ^«  who  did 

not  appear  as 

bailifls.  Davies,  the  plaintiff  in  this  action,  was  sued  reouired  by  it, 
in  that  county  court  by  two  persons  named  Sumfield  ordered himto 
and  Jonee;  and  the  judge,  on  1st  April  1852,  made  forseren^days. 
an  order,  in  that  plaint,  that  Sumfield  and  Jones  should  j^JS^^arrest 
recover  21  2s.  Idl,  and  that  Davies,  the  now  plaintiff,  ^'™/^j|^^' 
should  pay  that  sum  on  8th  April  1862.     Default  was  pUinUffintho 

.    '^  -^  ,  '^  ,  plaint,  the 

made  in  the  payment    Execution  against  DaxAeis  goods  amount  of  debt 

and  coats,  and 
issued ;  and  there  was  a  return  of  Nulla  bona.     A  judg-  s.  wrote  to  f., 

ment  summons  issued  in  the  plaint,  on  28th  May  1852,  the  county 

calling  on  Davies  to  appear  on  2\st  June  1852  in  the  hTmupaU^ 

county  court     Dames  was  served  with  it,  but  did  not  ^^^^^^^ 

appear.    The  judge  of  the  county  court,  on  affidavit  »«»ted  under 

of  service,  made  an  order  that,  for  not  appearing,  he  ^^  detained 

for  a  few 

should  be  committed  for  seven  days.    In  pursuance  of  minutes  till  K, 

the  clerk  of 
the  county 
court,  who  had  forgott«i  the  receipt  of  the  notice  from  S. ,  found  that  notice  and  ordered 
his  discharge.    D.  brought  an  action  for  the  imprisonment  against  F,  and  the  bailiff. 

Held,  that  payment  to  the  party,  after  the  warrant  issuM,  did  not  operate  as  a  super- 
sedeas, and  that  the  arrest  and  detention  were  both  justified. 

StmUe^  that  the  discharge  of  the  prisoner,  after  Uie  letter  from  the  party  was  found,  was 
irregular. 


272  TRINITY  TERM. 

1853.  that  order  a  warranty  under  the  seal  of  the  county  court, 
Davies  issued,  entitled  in  the  plaint.  It  was  addressed  to  the 
Fletcher.  ^^^^  bailiff  and  bailifis  of  the  county  court  and  the 
keeper  of  Horsemonger  Gaol,  Surrey;  and,  after  reciting 
all  the  previous  proceedings,  concluded  thus:  ''And 
whereas  it  was  duly  proved,  upon  oath,  at  the  said  last 
mentioned  court,  that  the  said  defendant  was  person- 
ally served  with  the  said  summons;  and  whereas  the 
defendant  did  not  attend  as  required  by  such  summons, 
or  all^e  any  sufficient  excuse  for  not  so  attending ;  and 
thereupon  it  was  ordered  by  the  judge  of  the  said  court 
that  the  defendant  should  be  committed  for  the  term  of 
seven  days  to  the  common  gaol  aforesaid,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided, 
or  until  he  should  be  discharged  by  due  course  of  law : 
These  are  therefore  to  require  you,  the  said  high  bailiff 
and  bailifis,  to  take  the  defendant,  and  to  deliver  him  to 
the  keeper  of  the  said  gaol ;  and  you  the  said  keeper 
are  hereby  required  to  receive  the  defendant,  and  him 
safely  to  keep  in  the  said  gaol  for  the  term  of  seven  days 
from  the  arrest  under  this  warrant,  or  until  he  shall  be 
sooner  discharged  by  due  course  of  law.  For  which 
this  shall  be  your  sufficient  warrant."  The  amount  of 
the  debt  and  costs  were  indorsed  on  the  warrant  Davies, 
the  now  plaintiff,  after  the  warrant  had  issued,  on  28th 
June  1852,  caused  his  clerk  to  pay  Sumfield  and  Jone$y 
the  plain tifis  in  the  plaint,  the  whole  am'ount  On  12th 
July  1852,  the  defendant  Keene^  who  held  the  warrant 
as  bailiff,  arrested  Davies,  the  now  plaintiff,  in  the  imme- 
diate neighbourhood  of  the  office  of  the  county  court 
As  he  maintained  that  the  debt  was  discharged,  the 
bailiff,  at  his  request,  took  him  into  the  office  where 
the  defendant  Fktcher  was.     The  plaintiff  appealed  to 
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Fktcher,  and  shewed  him  a  letter  from  plaintiff's  clerk,  \So3. 
to  the  effect  that  the  debt  had  been  paid  by  the  writer  to  oXwbs 
the  plaintifis  in  the  plaint.  Fletcher  said  that  he  could  not 
act  upon  that,  and  that  'Uhe  officer  must  do  his  duty." 
In  a  few  minutes  it  was  discovered  that  the  plaintiffs  in 
the  plaint  had  previously  written  to  Fletcher,  as  clerk  of 
the  county  court,  to  inform  him  that  the  debt  was  paid. 
On  findmg  this  letter,  Fletcher  desired  the  bailifis  to 
discharge  the  plaintiff;  which  was  done.  At  the  trial, 
the  plaintiff  relied  on  the  expression  used  by  Fletcher, 
that  the  bailiff  must  do  his  duty,  as  evidence  that 
Fletcher  was  a  party  to  the  detention  subsequent  to  that 
expression ;  and  he  contended  that,  as  Fletcher  had  pre- 
vious notice  that  the  debt  had  been  paid,  such  detention 
was  illegal  on  his  part  It  was  taken  as  a  fact  that 
Fletcher  had  notice  from  the  plaintiffs  in  the  plaint  that 
the  debt  had  been  paid,  and  had  bona  fide  forgotten  it. 
The  jury  assessed  the  damages  at  one  farthing ;  and  the 
learned  Judge  directed  a  verdict  for  the  defendants,  with 
leave  to  move  to  enter  a  verdict  for  that  amount. 

Pearson,  in  last  Term,  obtained  a  rule  Nisi  accordingly. 

Montague  Chambers  and  Lush  now  shewed  cause. 
The  warrant  is  a  complete  justification  of  the  imprison- 
menL  It  was  i^pued  by  a  court  of  competent  jurisdic- 
tion ;  for  it  cannot  be  disputed  that,  under  stat.  9  &  10 
VuA.  c.  95.  s.  99.,  the  judge  of  the  county  court  had 
power  to  order  the  committal  of  the  now  plaintiff:  and 
it  is  also  clear  that  all  the  previous  proceedings  were 
good  both  in  substance  and  in  form.  But  it  is  said  that  the 
subsequent  payment  to  the  plaintifis  in  the  plaint  ren- 
dered the  arrest  under  this  warrant  illegal.     Even  if  it 

VOL.   IL  T  K.    &   IL 
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1853.        did  d6  so,  it  could  not  affect  the  two  bailifis,  who  had  no 
jj^yjgg       notice  of  the  payment,  and  were  bound  to  obey  the 
Flbtchir     w*"'w*t.     And  the  defendant  Fletcher  was  no  party  to 
the  arrest:  the  utmost  that  can  be  imputed  to  him  is 
that  he  did  not  act  so  promptly  in  interfering  to  set  the 
plaintiff  free  as  he  might  have  done.    [^Coleridge  J.   The 
defendant  Fletcher  said  that  *'  the  officer  must  do  his  duty ;" 
and  the  plaintiff  was  detained  in  custody  a  few  minutes 
after  that.    The  action  was  a  very  ungracious  one:  but,  if 
the  imprisonment  was  wrongful  in  consequence  of  the  pre« 
vious  payment  of  the  debt  to  the  plaintifis  in  the  plaint, 
there  was  evidence  that  Fletcher ^  who  had  had  notice  of 
that  payment,  was  a  party  to  the  detention.]    The  pay- 
ment of  debt  and  costs  to  the  plaintiffii  in  a  plaint  in 
the  county  court  is  no  supersedeas  of  a  warrant  of 
commitment  under  stat  9  &  10  Vict  c.  95.  s.  99.    The 
imprisonment,  under  such  a  warrant,  is  in  the  nature  of 
a  punishment  for  fraud,  or  for  contempt  in  not  appearing, 
not  of  execution.   That  is  shewn  by  sect  1 03,  which  enacts 
that  it  shall  not  operate  as  satisftction  of  the  debt,  and 
also  by  sect.  1 10,  which  provides  that,  after  payment  of  the 
debt  and  costs  into  court,  the  prisoner  is  to  be  discharged, 
not  as  a  matter  of  course,  as  he  would  be  if  it  were 
merely  imprisonment  in  execution,  but  '*by  leave  of  the 
judge  of  the  court  in  which  the  order  of  imprisonment 
was  made.**    This  contrasts  with  the  execution  against 
goods,  which,  being  merely  execution,  is,  by  sect.  109, 
superseded  on  payment    {Erie  J.    Only  on  payment  to 
the  clerk  or  bailiff.    Payment  to  the  party  to  the  plaint 
is  not  mentioned  in  sect  109.     Lord  Campbell  C.  J. 
Sect.  1 10  in  terms  applies  to  a  person  actually  in  custody, 
who  may  be  dischaiged  by  leave  of  the  Judge  on  a  cer- 
tificate of  payment     The  case  of  payment,  after  the 
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warrant  has  issued  but  before  the  arrest,  does  not  seem  1858. 
proyided  for  by  the  statute.]  It  may  be  that  it  was  Davim 
intended  that  a  person  guilty  of  a  fiaud,  or  a  contempt,  fletchkr. 
should  neyer  be  discharged  without  an  application  to  the 
court:  the  latter  part  tif  sect  110  indicates  this.  The 
case  18  provided  for  by  the  rules  of  practice  made  under 
the  authority  of  stat  12  &  13  Vici.  e.  101.  s.  12.  The 
133d  rule  (a)  is:  '^  Where  an  order  is  made  tor  commit- 
ment for  non-paytnent  of  money,  the  defendant  may,  at 
any  time  before  his  body  is  delivered  to  the  custody  of  the 
gaoler,  pay  to  the  bailiff  the  total  amount  indorsed  on 
the  warrant,  and  oh  receiving  such  amount,  the  bailiff 
shall  discharge  the  defendant  out  of  custody,  and  shall 
within  twenty  four  hours  ^m  receiving  the  same,  pay 
over  the  amouiit  of  the  judgment  and  costs  to  the  clerL** 
Here  the  commitment  is  for  contempt  in  not  appearing : 
but,  even  supposing  it  to  be  a  commitment  for  not 
paying  money,  so  that  rule  133  applied,  that  rule  re- 
quires the  dischaige  of  the  prisoner  on  his  making 
payment  to  the  bailiff,  an  officer  of  the  court ;  it  does 
not  require  or  indeed  authorise  the  clerk  of  the  county 
court  to  order  his  dischaif^  on  account  of  payment  to  the 
phdntiff  in  the  plaint 

PMorsoHf  in  support  of  the  rule.  The  real  question  is. 
Whether  the  warrant  was  in  the  nature  of  process  in 
execution,  or  in  pcenam?  Sect.  99  of  stat  9  &  10  Viet 
c.  95.  authorises  commitment  by  way  of  punishment  for 
frauds :  and,  had  this  been  a  commitment  for  a  fraud,  the 
defendant's  argument  would  have  been  good.  But  sect. 
99  also  authorises  commitments  resembling  an  attachment 
for  not  paying  costs,  which  is  merely  a  civil  execution ; 

(a)  See  JPdUoek*t  Practice  of  the  County  Courts,  App.  89. 
T   2 


T, 

Fletcher, 
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1853.  Bonafms  v.  Sckoole  (a).  ICokridffe  J.  In  Kinmng^s 
jj^^j^g  Owe  (i)  the  commitment  was  for  not  paying  an  instal- 
ment ;  and  it  was  very  much  discussed  whether  the  party 
ought  to  have  been  heard  before  he  was  committed,  or 
whether  it  was  merely  a  commitment  in  execution.] 
Payment  to  the  plaintiff  in  the  plaint  is  good:  the  di- 
rections to  pay  to  the  officer  of  the  court  are  directory, 
aixd  for  the  benefit  of  the  defendant  if  he  chooses  to  adopt 
that  mode  of  payment ;  Regina  v.  Fletcher  (c)» 

Lord  Campbell  C.  J.  I  am  of  opinion  that  my 
brother  Coleridge  properly  directed  a  verdict  for  the 
defendants ;  and,  therefore,  that  this  rule  must  be  dis- 
charged.. Stat  9  &  10  Vict  c.  95.  s.  99.  enacts  ''that 
if  the  party  so  summoned  shall  not  attend  as  required  by 
such  summons,  and  shall  not  allege  a  sufficient  excuse 
for  not  attending,  or  shall,  if  attending,  refuse  to  be 
sworn,"  and  then  the  enactment  enumerates  several 
other  acts  of  misconduct,  and  proceeds,  ''it  shall  be 
lawfiil  for  such  judge,  if  he  shall  think  fit,  to  order  that 
any  such  party  may  be  committed  "  "  for  any  period  not 
exceeding  forty  days."  Now  not  appearing  as  required 
by  the  summons  is  by  this  enactment  placed  in  the  same 
category  with  the  other  acts  of  misconduct:  and,  if  any 
one  of  those  acts  be  committed,  the  commitment  is 
lawfiiL  Here  there  was  a  judgment  against  the  now 
plaintiff,  and  a  summons;  and  the  now  plaintiff  did  not 
attend  as  required.  The  warrant  recites  these  pro- 
ceedings, and  that  "it  was  ordered  by  the  judge  of  the 
said  court  that  the  defendant,"  the  now  plaintiff,  "should 

(a)  4  r.  R.  316. 

(6)  10  Q.  B,  730.     See  also  Ex  parte  Kimning,  4  Com  B.  507. 

(c)  Port,  p.  279. 
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be  committed  for  the  term  of  seven  days,"  ''or  until  he  1853. 
should  be  discharged  by  due  course  of  law."  And  the  Davim 
mandatory  part  requires  the  bailiff  to  arrest  him.  I  am  FLExcHBa. 
of  opinion  that  the  warrant  remained  in  full  force  at  the 
time  of  the  arrest  What  is  it  that  suspended  the  ope- 
ration of  the  warrant?  Certmnly  nothing  to  which 
rule  133 'can  apply;  for  it  is  not  pretended  there  was 
any  payment  to  the  bailiff.  There  had  been  payment  to 
the  party  to  the  plaint ;  but  that  payment  did  not  purge 
the  contempt  in  not  appearing.  I  think,  therefore,  that 
the  arrest  was  right;  and  the  only  mode  provided  in  stat 
9  &  10  Viet  c,  95.  for  the  discharge  of  a  person  right- 
fully arrested  is  in  secL  110.  That  mode  was  not 
pursued  in  this  case :  and  I  have  great  doubt  whether 
the  discharge  of  the  now  plaintiff,  at  last,  by  order  of  the 
clerk,  was  lawful ;  but  certainly  the  previous  arrest  and 
detention  were  not  illegal  Such  a  commitment  as 
the  present  is  very  different  from  an  execution,  or  an 
attachment  for  not  paying  money. 

CoLEBiDOE  J.  concurred. 

Eblb  J.  I  am  of  the  same  opinion.  All  the  pro- 
ceedings were,  it  is  admitted,  regular  until  after  the 
warrant  issued  under  sect  99.  The  nature  of  that 
warrant  has  been  very  much  discussed  in  Westminster 
Hall  (a);  but,  whether  it  be  in  pcenam,  or  in  satisfaction, 
or  partly  in  poenam  and  partly  in  satisfaction,  I  am 
of  opinion  that  it  remained  in  full  force  at  the  time  of 
the  arrest  It  appears  that  the  now  plaintiff  had  before 
bis  arrest  paid  the  plaintiffs  in  the  plaint,  and  that  a 

(a)  See  IRnjung'$  Case,  \0  Q.  B,  730;   Ex  parU  Kinning,  4  Com.  B 
607. 
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1853.  letter  had  been  received  by  the  derk  of  the  coanty 
Datibs  court,  purporting  to  be  from  the  plaintiflb  in  the  plaint, 
Flstcuul  u^<M™uig  him  of  such  payment  Did  that  make  the 
arrest  by  the  bailiff  illegal  on  their  part?  Certainly  it 
did  not.  The  knowledge  of  Fletcher  was  not  know* 
ledge  of  the  bailifis.  But,  at  Daoies'a  request,  he  was 
taken  before  Fletdusr;  and  he,  having  mislaid'the  letter 
from  the  party  in  the  plaint,  at  first  refused  to  interfere, 
and  said  that  the  officer  must  do  his  duty.  Now  I  am 
of  opinion  that,  if  Fletcher  had  at  that  time  had  the 
letter  from  the  party  in  his  hand,  he  would  have  been 
justified  in  refusing  to  interfere.  Sect.  110  says  that 
after  payment  the  party  may  be  dischaiged  by  leave  of 
the  judge.  Rule  133  says  that,  after  payment  to  the 
bailiff,  the  bailiff  may  diachaige  the  party:  but  in  the 
present  case  neither  was  there  leave  of  the  judge  nor 
had  there  been  payment  to  the  bailiff.  I  am  clearly  of 
opinion  that  the  letter  from  the  plaintiff  in  the  plaint  to 
the  clerk  was  not  equivalent  to  a  direction  firom  the 
plaintiff  in  a  cause  to  the  sheriff  not  to  execute  a  capias. 
Rule  133  authorises  a  dischaige  by  the  bailiff  when  he 
himself  has  received  payment :  but  it  never  was  intended 
to  throw  upon  either  clerk  or  buliff  the  burthen  of 
ascertaining  at  their  peril  the  genuineness  of  a  letter 
purporting  to  come  firom  the  party.  Begina  v.  Fleteher{a) 
was  as  to  the  eflect  of  payment  to  the  party  before  the 
warrant  issued ;  which  is  quite  a  different  question. 

Cbompton  J.  concurred. 

Rule  dischaiged. 

(a)  Post,  p.  279. 
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[1862.] 


The  case  of  JReffina  v.  Fletcher,  referred  to  in  the  pre-  ^^^^ 
ceding  report,  is  here  added.  18S2.] 

The  Queen  against  Fletcheb. 
f^OLLlER,  in  last  Hilary  term,  obtained  a  rule  nisi  If  a  plaintiff 

v>^  in  the  county 

for  a  mandamus  calling  upon  the  clerk  of  the  county  court,  having 
court  of  Surrey  holden  at  Sauihwark  to  issue  process  of  meat°for  debf ' 
execution  for  costs  in  a  plaint  by  the  overseers  of  the  "iJ^^^t 
parish  of  Christcliurch,  Surrey,  against  John  Gore.    The  J^^^jJ^^/' 
plaintifis  had  obtained  an  order  of  the  county  court  in  8^*-  ^  ^^^ 
the  said  cause   that  thev  should  recover  against  the  «.  94.,  require 

^  ^  the  clerk  of 

defendant  34L   lOs.   lOd.  debt,  and  &L  7s.  2d.  costs,  the  county 

making  together  392*  18«. :  and  the  order  directed  that  execution 

the  defendant  should  pay  the  same  to  the  clerk  of  the  ^Ibtor's  goods 

said  court,  at  his  oflSce  at  the  court-house,  on  or  before  ^n^i^^^J^gh 

13th  October  1851,     The  attorney  for  the  plaintiffs,  in  ^^^Hf^jJ^ 

bis  affidavit   in    support   of  the    present   application,  ®*""'^'^^^ 


deposed  that,   "since  the  makina  of  the  order,  this  ahouidbeniade 

*^  ^.  *  .  to  the  clerk 

deponent  received,  on  behalf  of  the  said  overseers,  as  at  the  court- 
their  solicitor  as  aforesaid,  from  the  said  John  Gore,  the  debt  was  not 
said  sum  of  34L  lOs.  IM.,  being  the  debt  in  the  said  totheclerk^ 
action,  leaving  the  said  sum  of  5/.  7*.  2rf.,  so  due  for  and  *'  a  msLda- 
in  respect  of  costs  as  aforesaid,  still  remaining  unpaid :  "^^^^n^n 
that  that  sum  had  not  yet  been  paid :  that  the  deponent  such  case 

•^  *^  *^  is  properly 

had  requested  the  clerk  to  issue  a  warrant  of  execution  directed  to  the 

clerk,  not  to 

to  levy  the  last  mentioned  sum  on  the  defendant's  goods,  the  judge. 
but  that  he  had  refused;  and  the  judge  of  the  court  had 
also,  on  application,  refused  to  order  the  clerk  to  issue 
such  warrant." 
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[1852.]  The  clerk  of  the  county  court  made  aflSdavit  in  answer. 

The  QiTEKH    referring  to  the  statutes  9  &  10  Vict  e.  95.,  12  &  13  VicL 

FlJcher.  ^-  ^^^'»  ™^  ^3  *  ^^  ^^^  ^'  fi^-*  *®  Orders  of  the 
Secretary  of  State,  and  the  Rules,  Orders  and  Regula- 
tions sanctioned  by  three  Judges  (a)  by  which  the  said 
court  (as  well  as  the  other  county  courts)  is  governed : 
and  he  stated  that,  under  these  statutes,  &c.,  certain 
forms  of  judgments  and  adjudications  and  orders,  and  of 
writs  and  warrants  of  execution,  are  authorised,  and 
certain  fees  are  directed  to  be  taken  in  respect  of  the 
said  writs  or  warrants  of  execution  on  any  adjudication 
or  order  made  in  the  said  court,  and  certain  provisions 
are  made  respecting  the  same :  and  it  is  thereby  provided 
that  the  judge  of  the  said  court  may  make  orders  con- 
cerning the  time  and  times  any  debt,  damages  or  costs 
for  which  judgment  has  been  obtained  in  the  said  court 
shall  be  paid;  and  all  such  moneys  are  to  be  paid  into 
the  said  court  unless  the  said  judge  shall  otherwise 
direct :  that,  upon  such  moneys  being  paid  into  the  said 
court,  or  being  taken  out  of  the  said  court  respectively, 
certain  fees  are  provided  to  become  payable,  namely, 
Id,  upon  each  payment  not  exceeding  10«.,  and  2d.  in 
the  pound  on  the  amount  of  the  payment  on  each 
payment  above  lOs.:  and  the  fees  payable  in  respect 
of  the  payment  into  court  of  39L  ISs.  in  a  case  &c. 
(explaining  the  mode  of  calculation  as  to  poundage, 
fractions,  &c.)  would  amount  to  3s.  Ad,  for  paying  the 
same  into,  and  a  like  sum  of  Ss,  4d  for  paying  the  same 
out  of,  court :  and  a  fee  of  2d.  in  the  pound  is  also  made 
payable  for  issuing  a  warrant  of  execution :  and,  under 
the  circumstances  above  mentioned,  the  fee  payable  in 

(a)   PdUoctCt  Practice  of  (he  County  Courts,  App  p.  74. 
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respect  of  a  warrant  of  execution  for  the  said  3921  ISs.       [1852.] 

(independent  of  the  high  bailiff's  fees  for  the  execution    The  Qubbn 

of  the  same)  would  amount  to  the  like  sum  of  3s.  4d.:     „    ^- 

^  Fletchbb. 

which  fees  this  deponent,  as  such  clerk  as  aforesaid,  b 
bound  to  demand  and  take,  and  also  to  enter  and  register 
the  same,  and  to  pay  over  the  same,  after  making  certain 
deductions  therefrom,  to  the  treasurer  appointed  &c. 
under  the  said  statutes,  whenever  the  Lords  Commis- 
sioners of  the  Treasury  shall  direct;  and  which  fees,  on 
3921  18^.,  amount  in  the  whole  to  lOs.  (exclusive  of  the 
high  bailiff's  fees);  whereas  the  fees  payable  under  the 
same  circumstances  in  respect  of  a  sum  of  5L  7s.  2d. 
could  amount  to  3s,  only. 

The  affidavit  also  set  out  the  order  of  the  judge  of 
the  county  court,  by  which  it  was  "  adjudged  that  the 
plaintifls  do  recover  against  the  defendant"  &c.  (debt 
and  costs  as  above  stated,  p.  279);  and  it  was  <' ordered 
that  the  defendant  do  pay  the  same  to  the  clerk  of  the 
court  at  his  oflBce  at  the  court-house"  &c.  {Swan  StreH^ 
Nemngt(m\  '*on  or  before  the  13th  day  of  October 
1851.''  ''In  addition  to  the  above  payment,  the  fee 
of  3s.  4dl  for  paying  the  money  into  court."  And 
the  deponent  stated  that  neither  the  said  3921  18«.  nor 
any  part  thereof  had  been  paid  in  pursuance  of  the 
order  to  him  at  his  office ;  nor  had  he  received,  on 
the  money  payable  under  the  said  adjudication,  the 
fee  required,  under  the  statutes,  rules  &c.,  to  be 
paid  in  respect  of  money  paid  into  or  out  of  court 
That  the  attorney  for  the  plaintiffs  had  nevertheless 
required  the  deponent  to  issue  a  fi.  fa.  under  the  seal  of 
the  court  to  levy  521  Is.  2d.,  the  costs  of  the  suit ;  and 
that  he  did  not,  at  the  time  of  making  such  application, 
offer  to  pay  the  fees :  and  **  that  this  deponent  did  not 


Fletcheb. 
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[1852.1  think  himself  aathorieed  to  issue  executioa  in  a  form  or 
llMQiJuir  <<>^  a  sum  different  from  that  directed  by  the  adjudication 
and  order  of  the  said  judge,  or  to  accept  and  receive 
other  fees  than  those  legally  payable  upon  the"  said 
adjudication  and  order.  And  that,  although  the  judge 
did  not  ^ve  reasons  in  detail  for  refusing  to  order  a  fi.  ik, 
he  did  state,  in  substance,  that  his  compliance  with  the 
application  would  have  the  effect  of  abolishing  the 
system  and  rules  and  [nractice  of  the  county  courts,  as 
established  in  such  matters. 

Bramwell  and  C.  Clark  now  shewed  cause.  The 
whole  process  of  the  county  court  is  created  by  statute, 
and  must  conform  to  it.  The  course  of  execution 
against  goods  or  body  is  directed  by  sects.  94,  109,  110, 
of  Stat.  9  &  10  Fict  c  95.  Nothing  is  said  in  the  Act 
as  to  partial  execution,  except  so  far  as  it  is  warranted 
by  sects.  92,  95.  The  intention  of  the  Legblature  has 
been  that  these  courts  should  be  self-supporting ;  for  that 
purpose  the  fees  on  the  amount  of  debt  levied  by  their 
process  are  important ;  and  it  is  necessary  that  the  moneys 
raised  should  come  into  the  hands  of  their  officer.  The 
statute  introduces  him  as  the  person  into  whose  hands 
the  debt  recovered  is  to  be  paid;  and,  for  the  propor- 
tionate fees  which  he  receives,  he  is  accountable  to  the 
Commissioners  of  the  Treasuiy,  by  stat  12  &  13  Vict 
c.  101.  s.  7.  Those  fees  are  now  specifically  appli- 
cable to  various  public  purposes,  and  are  public  pro- 
perty. By  Stat  9  &  10  Vict,  c  95.  s.  94.,  whenever  an 
order  for  payment  of  money  has  been  made  by  the 
Judge,  if  default  be  made  in  payment  *'at  the  time  or 
times  and  in  the  manner  thereby  directed,"  the  amount 
shall  be  recoverable  by  execution  against  the  goods,  and 
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the  clerk,  at  the  plaintiff's  reqiiest,  shall  issue  a  fi.  fa.  [1852]. 
to  levy  **8uch  sum  of  money  as  shall  be  so  ordered,"  The  Queen 
and  also  the  costs  of  execution.  The  time  and  manner  p i^heb. 
of  payment  are  not  subject  to  alteration  except  in  one 
instance,  under  sect  100,  when  the  defendant  has  been 
summoned  before  the  Court  under  sect  98.  It  would 
be  difficult,  in  a  case  like  the  present,  for  the  plaintiff  % 
attorney  to  fill  up  the  form  of  writ.  Could  he  insert 
that  part  of  the  debt  has  been  recovered,  and  the  bailiff 
is  to  levy  the  rest?  [Lord  Campbell  C.  J.  Would  the 
proceeding  be  anything  more  than  the  issuing  a  fi.  fa.  or 
ca.  sa.  firom  a  superior  Court,  when  part  of  the  debt  had 
been  paid?]  The  writ  ought  to  agree  with  the  judg- 
ment :  if  it  do  not,  and  the  reason  of  the  variance  be  not 
shewn  by  the  writ  itself  the  process  is  bad;  JVehber  v. 
Hidckau  (a).  There  are  no  means  here  of  making  an 
authentic  entry  which  would  estop  the  plaintiff  firom 
suing  again.  [Lord  Campbell  C.  J.  The  insertion  of 
521  Is.  2(L  in  the  warrant  would  be  conclusive  evidence 
against  him  that  no  more  was  due  to  him  at  the  time 
firom  the  defendant  in  this  cause.  Wightman  J.  An 
order  of  the  court  would  appear.  What  danger  do  you 
say  would  result  firom  the  making  of  such  an  order  as 
this  plaintiff  applies  for?]  The  plaintiff  might  after- 
wards deny  that  he  had  instructed  the  clerk  of  the 
court  to  levy  for  the  smaller  amount ;  and,  on  these 
proceedings,  the  contrary  would  not  appear.  {Wigkt^ 
man  J.  If  he  applied  to  the  derk  to  levy  the  residue, 
the  county  court  would  not  sanction  the  application, 
and  this  court  would  not  enforce  it] 
But,  further,  if  a  mandamus  could  is9ue  in  this  case,  it 


284  [EASTER  TERM. 

[1852.]  should  be  directed  to  the  jadge^  not  the  clerk.  [Lord 
The  Queen  Campbell  C.  J.  The  minister  who  is  to  do  the  minis- 
Fletcher.  terial  office  is  the  person  to  be  commanded.  If  he  ought 
to  have  done  the  act  without  a  special  mandate  of  the 
judge,  is  not  he  the  party  in  default?]  By  sect  94,  the 
clerk,  '^  at  the  request  of  the  party  prosecuting  such  order, 
shall  issue  under  the  seal  of  the  court  a  writ  of  fieri 
fecias  as  a  warrant  of  execution  to  the  high  bailiff/' 
The  writ  is  the  writ  of  the  court ;  and  the  judge  should 
be  directed  to  issue  it 

Brewery  contra.  If  the  mandamus  cannot  issue  in 
this  case,  there  can  be  no  execution  against  goods  for 
the  residue  of  a  debt  where  part  remains  unpaid ;  but 
a  summons  under  sect  98  must  always  issue.  This  is 
not  contemplated  by  the  statutes.  In  the  Schedule  of 
Forms  annexed  to  the  Rules  of  Practice  (a),  the  form 
for  "Execution  against  the  goods  of  defendant"  pro- 
vides for  the  case  where  "  part  of  the  said  sum,"  ordered 
by  the  court  to  be  paid,  remains  unpaid,  and  there  is  a 
direction  as  to  poundage  on  the  sum  "  remaining  due." 
It  is  not  suggested  here  that  the  3421  10«.  lOJL  has  not 
been  paid  to  the  plaintifis,  though  it  is  unpaid  to  the 
clerk.  As  to  the  second  point,  the  clerk  is  the  person 
directed  by  the  statute  to  issue  process  of  execution. 
There  is  nothing  that  the  judge  could  do  if  a  mandamus 
were  directed  to  him.  [Lord  Campbell  C.J.  He  would 
have  to  make  an  order  on  the  clerk.]  Then  the  judge 
must  rehear.  [JVigktman  J.  Nothing  remains  for  him 
to  hear.] 

Cur.  adv.  vult, 

(a)  Pottock*i  Practice  of  the  County  Courts,  App.  p.  111. 


The  Queen 

▼. 
Fletcher. 
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Lord  Campbell  C.  J.  now  delivered  the  jadgment  of      [1852.] 
the  Court 

Upon  this  rule  the  question  has  been  raised,  whether 
a  plaintiff  who  has  recovered  a  judgment  in  the  county 
court  for  debt  and  costs,  and  has  received  the  debt  out 
of  court,  is  entided  to  a  writ  of  execution  for  the  costs. 
For  the  defendant  it  was  contended  that,  according  to 
the  statute  and  the  form  of  the  judgment,  and  the  rules 
of  practice  in  the  county  court,  the  whole  of  the  sum 
recovered  ought  to  be  paid  either  into  court  or  to  an 
oflScer  of  the  court,  and  that,  if  the  plaintiff  received  any 
part  himself,  he  lost  the  right  to  an  execution  for  the 
residue.  But  we  find  nothing  in  the  statute  or  the 
rules  to  support  this  view.  Provisions  are  made  in 
both  for  execution  for  the  residue  after  part  satisfaction : 
see  section  95,  and  rules  120,  121  and  122  (a);  and  no 
provision  is  found  prohibiting  part  satisfaction  to  a 
plaintiff  without  the  intervention  of  the  court.  The 
order  to  the  defendant,  in  the  form  of  the  judgment,  to 
pay  the  money  into  court,  is  directory,  and  for  the 
benefit  of  the  defendant  if  he  chooses  that  mode  of 
payment. 

The  defendant  fiirther  alleges  that  the  Legislature 
intended  to  secure  a  sufficiency  of  fees  for  the  support 
of  the  county  courts,  and  that  the  bringing  of  all  the 
money  recovered  into  court  is  important  for  this  pur- 
pose. But  we  think  that  there  was  not  an  intention  to 
create  useless  costs.  Plaintifis  generally  in  our  Courts 
are  entitled  to  prosecute,  abandon  or  settle  their  suits  as 
they  may  choose ;  and  we  see  no  reason  for  considering 
the  county  courts  to  stand  in  a  different  situation  in  this 
respect  from  the  other  tribunals  of  the  country.     It  is 

(a)   FMoeVt  Practice  of  the  Comni^  CouriM,  App,  pp.  87,  88. 
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[1852.]  obvious  that  a  plaintiff's  power  of  settling  with  a  defend- 
The  QuBXK  '^^  without  an  execution  may  be  the  means  of  saving 
F    ^HXB.     ^^P^°^-     ^7  ^  settling  for  part  he  does  not,  in  our 

judgment,  incur  any  incapacity  in  respect  of  an  execution 

for  the  residue. 

As  the  judge,  when  applied  to,  had  dechned  to  order 

the  writ,  we  think  that  the  rule  against  the  clerk  ought 

not  to  be    drawn  up  if  within  a  week  he  issues  an 

execution  as  prayed:'  otherwise, 

Rule  absolute  (a). 

(a)  The  writ  issued  in  the  above  case ;  and  there  was  a  retom,  to  which 
there  was  a  demurrer.  On  the  demurrer  coming  on  for  argument,  on  15th 
January,  1853,  it  was  intimated  that  the  case  might  be  brought  before  a 
Court  of  Error.  This  Court  (Lord  Can^U  C.  J.,  Coleridge,  Wightmek 
and  CromjpUm  Js.)  suggested  that,  as  the  Judges  on  the  Bench  adhered  to 
the  opinion  expressed  by  the  Court  in  making  the  rule  absolute,  it  would 
be  better  to  enter  judgment  for  the  Crown,  without  argument  This  was 
acceded  to ;  but  the  prosecutors  afterwards  abandoned  their  writ  of  error, 
and  no  further  proceedings  were  taken  on  it. 
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1853. 


Batabd    against    Haw^s. 
Samb  against  Douglas. 


Batabd  n.  Hawks. 

ir\ECLARATION  for  money  paid.  Pleas:  1.  Except  plaintiff,  being 
as  to  121.    I9s.  6rf.,  Never  indebted.     2.  As  to  SZltn, 
72L  I9s.  6dl,  payment  into  comrt     The  plaintiff  joined  ^J^^ojjje^ 
issue  on*  the  first  plea,  and  took  the  money  out  of  Court  1?®^™^.^®: 
on  the  second.  for  a  debt  con- 

On    the    trial,   before    Crompton    J.,   at    the    fPes^- spectoftbe 
minster   sittings    in    Hilary    Term    last,    it    appeared  creditor  sued 
that  the  plaintiff,  the    defendant,  and    several    other  Sm^tely  p*id 
person^  were  members  of  a  provisional  committee;  and  XwcToftLe    ^ 
that  an  engineer  of   the    name   of  Baley  had    been  ^^^^^ 
employed,  in  respect  of  the  scheme,  in  1847,  by  some  of  ^^  ^^^^ 
the  members.    Baley  sued  the  plaintiff  alone,  and  reco-  Pluntiffsued 

defendant  for 
vered  irom  him  753/.  18«.  Id.  which  was  paid  by  plaintiff  contribution. 

in  1850.  The  action  was  for  contribution.   The  plaintiff's     i.  That, 

case  was  that  the  members  of  the  provisional  committee,  mi^  be  ^ 

who  had  originally  made  themselves  liable  to  Mr.  Baley ^  HaSfitiM" 

were  five  and  no  more;  viz.  the  plaintiff,  the  defendant,  p"°^|§J[j^® 

and  three  persons  named  Schneider,  Douglas  (defend-  committee- 

*^  .  .         men,  m  respect 

ant  in   the   other  cause)  and   Billiard,  all  still  alive,  of  the  scheme, 

an  action  laj, 

The  plaintiff  commenced  actions  against  the  four  per-  at  law,  for 

contribution 
against  such 
of^them  as  were  liable  to  jpay  this  debt,  provisbnal  committee-men  not  being  jiartners. 
tied  to  I 
ud 

fl 
javme 
Sembie :  that  an  action  would  have  lain  at  law,  for  contribution,  against  the  representatives 


2.  That  the  plaintiff  was  entitled  to  recover  only  one  twelfth  of  the  debt ;  the  Uability  of  a 
contractor  to  one  who  has  paid  the  entire  debt  being,  at  law,  to  contribute  an  alii 

part  aco< 

liable  at  law  at  the  time  of  payment. 


\.  according  to  the  number  of  persons  originally  liable,  without  reference  to  the  numi 
le  at  law  at  the  time  of  ps 
RmiMe/  that  an  action  wou 
of  the  deceased  cocontractors. 


Haweb. 
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1853.  ^^^  ^bo»  according  to  his  case,  were  jointi;  liable  with 
Bataed  ^™*  claiming  from  each  one  fifth  of  the  amount  which 
he  alone  had  paid  to  Baley.  Schneider^  before  the  trial 
of  this  action,  compromised  the  action  against  him  by 
paying  lOOJL  The  other  two  actions  were  still  pending. 
The  defendant  8  case  was  that  the  original  employers 
of  Mr.  Baley  were  more  than  the  five  persons  above 
named.  There  was  evidence  which  left  it  somewhat 
in  doabt  how  many  cocontractors*there  were :  the  jury 
found,  and  it  was  not  disputed  that  on  the  evidence  they 
were  justified  in  finding,  that  the  original  employers 
consisted  of  the  plaintiff,  the  four  persons  whom  he 
sued,  and  also  seven  other  members  of  the  provisional 
committee,  of  whom  two  died  after  the  debt  was  con* 
tracted,  but  before  the  plaintiff *s  payment  in  1850.  On 
this  finding,  the  plaintiff's  counsel  contended  that  the 
plaintiff  was  entitled  to  one  tenth  part  of  the  debt,  as 
the  number  of  persons  liable  at  law  to  Baley  at  the  time 
the  payment  was  made  was  ten.  A  tenth  part  of  the  debt 
was  75£.  Is.  lOdl;  and,  as  the  sum  paid  into  Court  was 
12L  \9s.  6d.j  the  plaintiff  was  on  this  supposition  entitled 
to  a  verdict  for  2L  %9.  4d  The  defendant's  counsel 
contended  that  the  plaindff  was  entitled  only  to  one 
twelfth  part  of  the  debt  paid^  the  original  cocontractors 
being  twelve;  and,  as  one  twelfth  was  621  I6i.  6dL, 
the  payment  into  Court  was,  on  this  supposition,  more 
than  suflScient.  But,  supposing  that  the  right  sum  was 
T&L  7s.  IM.,  as  contended  for  by  the  plaintiff,  the  defend- 
ant's counsel  contended  that  Schneider  had,  on  that 
supposition,  overpaid  the  pluntiff  24iL  I2s.  2d.,  and  that 
the  defendant  was  entitled  to  the  benefit  of  one  ninth  of 
that  overpayment,  or  2L  I4s.  8d. ;  which  would  turn  the 
scale  in  his  fiivour.     The    learned  Judge  directed  a 
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verdict  for  the  plaintifiB  for  2L  8g.  id.,  with  leave  to        1853. 
move  to  enter  a  verdict  for  the  defendant  on  either      batard 
point.     He  said  he  would  amend  by  adding  a  plea  of      hawbs. 
pajment,  if  necessary  to  raise  the  last  point ;  but  the 
plaintiff's  counsel  did  not  require  the  amendment  to  be 
made. 

Crowder,  in  the  same  Term,  obtained  a  rule  Nisi 
pursuant  to  the  leave  reserved. 

Batard  v.  Douglas. 

This  case  (against  another  of  the  five)  was  after- 
wards tried  before  Lord  Campbell  C.  J.*  at  the 
Weztminster  sittings  after  Hilary  term.  On  the  trial  of 
this  cause  the  jury  found  that  the  number  of  cocon- 
tFBctors  was  only  five  (a).  The  Lord  Chief  Justice 
directed  a  verdict  for  one  fifth  of  the  debt 

In  Easter  Term,  April  19th,  Shee  Serjt  moved  for  a 
new  trial  in  Batard  v.  Douglas,  on  the  ground  that  the 
plaintiff  and  defendant,  being  members  of  a  provisional 
committee,  had  many  cross  liabilities  in  respect  of  the 
scheme,  and  that  it  was  a  misdirection  to  direct  the  jury 
to  find  a  verdict  for  contribution  in  respect  of  one  of 
them.  In  CcweU  v.  Edwards  (b)  Lord  Eldon  doubted 
whether,  even  as  between  cosureties,  an  action  at  law 
would  lie  in  a  complicated  case:  and  he  repeats  the 
remark  in  Craythame  v.  Swinbyme  (c). 

Ix>rd  Camfbell  C.  J.  The  objection  made  is  not 
tenable.  If  provisional  committee-men  were  partners 
the  action  would  not  lie:  but  it  has  been  solemnly 

(a)  The  jury  in  Baiard  ▼.  BiHard^  which  was  tfterwards  tried,  found 
that  the  number  of  cocontracton  was  eight 
(6)  2  A  *  P.  268.  (c)  14  Vt;  160.  164. 

VOL.   11.  U  K.    &   B. 
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1853.       decided  that  provisioDaT  committee-men    are  not,  as 

Batard      partners,  liable  on  all  transactions  entered  into  by  any 

Hawes.       ^°®  ®^  them,  but  that  the  liability  in  each  case  depends  on 

•  the  actual  contract  made,  taking  each  separately  as  an 

isolated  transaction,  and  as  if  that  was  the  only  contract 

made.    I  think  there  is  no  third  class  known  to  the  law ; 

either  they  are  partners  or  they  are  not :  and,  if  they 

are  not,  the  rights  arising  on  one  contract  cannot  be 

▼aried  because  there  are  others. 

WiGHTMAN  J.  It  being  decided  that  the  liabilities  of 
provisional  committee-men  are  not  those  incident  to  a 
partnership,  they  must  be  those  arising  on  a  series  of 
separate  contracts;  and  at  common  law  each  cocon- 
tractor  is  liable  for  contribution. 

Erle  J.  and  Crompton  J.  concurred. 

Shee  then,  on  afiSdavits,  obtained  a  rule  Nisi  for  a  new 
trial,  or  to  reduce  the  damages. 

Batard  v.  Hawes. 

Bramwett  and  Prentice^  in  last  Easter  Term  {a\ 
shewed  cause  in  Batard  y.  Hawes,  First:  the  proper 
divisor  of  the  debt  was  ten.  At  the  time  the  debt 
was  paid  by  the  plaintiff,  the  plaintiff  and  the  defendant 
were  liable,  at  law,  to  be  sued  along  with  eight  others 
and  no  more ;  and  the  plaintiff,  having  paid  the  whole 
debt,  is  entitled  to  recover  from  gach  one  tenth.  There 
was  no  remedy  at  law  for  Baley  against  the  estate  of 
the  two  deceased  committee-men :  the  plaintiff,  having 
paid  Baley^  is  on  principles  of  equity  entitled  to  the 

(a)  The  cue  wis  heard  on  April  28th,  before  Lord  Campbell  C.  J., 
Wightmant  Erie  and  Crompton  Js. ;  and  on  April  29th,  before  Lord  Camp- 
bell C.  J.,  Wigktman  and  Crompton  Js. 
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same  redress  which  Baley  had,  but  no  more.  It  would  1853, 
be  strange  if,  by  paying  Baley^  the  plaintiff  could  create  Batard"" 
a  legal  liability  on  the  part  of  the  executors  of  the  hawes. 
deceased  cocontractors,  when  there  was  none  before; 
yet,  if  the  liability  of  the  surviving  cocontractors  is  to 
depend  on  the  original  number,  the  plaintiff  must  have  a 
remedy  at  law  against  the  executors  of  the  deceased ;  for 
which  there  is  no  precedent  Then,  as  to  the  other 
point:  Schneider  did  not  pay,  nor  did  the  plaintiff 
accept  payment,  as  in  satis&ction  of  the  defendant's 
debt:  it  was  a  compromise  of  the  claim  against 
Schneider  himsel£  The  legal  liability  of  cocontractors  to 
contribute  to  the  one  who  has  paid  the  whole  is  not  a  joint 
liability,  of  cosureties  for  the  whole,  but  a  separate 
liability  of  each  to  contribute  an  aliquot  part:  had 
Schneider  &iled  to  pay,  the  defendant's  liability  would 
not  have  been  increased  at  law;  neither  is  his  liability 
diminished  because  Schneider  has  paid  too  much. 

Crowder  and  Ogle^  contra.  The  real  principle  of  the 
action  for  contribution  is  that  it  is  an  equitable  prin- 
ciple introduced  into  the  law :  and  the  Court  therefore 
must  look  to  the  equitable  liabilities.  The  ground 
on  which  contribution  is  given  is  explained,  in  Cray- 
thome  V.  Svoinbume  (a),  by  Sir  Samuel  lUnniUy  in  the 
course  of  his  argument;  and  his  explanation  is  adopted 
by  Lord  Eldon  in  the  judgment  It  does  not  depend 
upon  a  contract  between  the  parties,  but  upon  a 
principle  of  equity  that  all  should  contribute  equally  to 
the  payment  of  the  debt  to  which  all  were  liable  :•  and 
the  law,  adopting  that,  implies  a  promise.  \^Crompton  J. 
But  the  promise  is  not  implied  till  the  payment ;  and, 

(a)  14  Fm.  ItK). 

u  2 


V. 

Hawbs. 


292  TRINITY  TERM. 

1853.       &^  ^^^    time  of   the  pay  men  t,  as  is  pointed  out  by 
STnuiD      ^^'  BramweH  the  creditor  had  a  legal  remedy  against 
nine  besides  the  plaintiff,  and  no  more.     If  the  plaintiff 
is,  by  paying  Baky,  put  in  Bdley*s  place,  he  would  have 
8  legal  remedy  against  those  nine  and  no  more.]     The 
cause  of  action  is  not  complete  till  the  payment;  but  the 
promise  implied  is  to  contribute  according  to  the  equit* 
able  liability ;  and  the  equitable  liability  depends,  not 
on  the  number  of  parties  at  the  time  of  the  payment, 
but  on  the  original  number.     It  would  be  very  incon- 
venient if  the  liability  were  to  vary  from  day  to  day 
according  as  the  parties  lived  or  died,  or  paid  more  or 
lesa     Perhaps  the  point  is  best  illustrated  by  an  ima- 
ginary case.     Suppose,  instead  of  paying  the  whole  debt 
of  753iL  18«.  Id.  in  1850,  Baiard  had  in  the  lifetime  of 
the  two  deceased  cocon tractors  paid  on  account  100/. 
He  would  then  have  paid  more  than  his  share,  and  would 
have  a  right  of  action  against  Howes  for  one  twelfth  of 
that  overpayment ;  but,  if  afterwards  BaUy  applied  to 
Hawes  for  payment  of  the  residue,  and  received  more 
than  lOOiL  from  Hawes^  then,  according  to  plaintiffVi 
reasoning,  Hawes  would  have  a  cause  of  action  against 
Batard  for  one  twelfth  of  what  Hawes  had  paid  beyond 
what  Batard  had  paid;  for  by  so  paying  he  relieved 
Batard  from   a  legal  liability  to  Baley;   and  Batard 
would,  on  these  principles,  have  no  defence,  though  he 
had  already  paid  more  than  his  share ;  and  so  the  rights 
and  liabilities  would  vary  totiqp  quoties  with  the  pay- 
menta      But,  if  the  time  of  the  contracting  of  the  ^ 
liability  be  looked  to,  and  the  implied  promise  be  taken 
to  be  made  then,  and  to  be  that  each  shall  contribute  such 
an  aliquot  part  according  to  the  then  number  of  contractors, 
no  such  difficulty  arises.    [  Cromptm  J.  Could  the  plaintiff 


Uawes. 
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then,  instead  of  declaring  for  money  paid,  have  main-  1853. 
tained  a  special  count  on  a  promise,  in  consideration  of  batabd 
plaintiff  entering  into  a  joint  liability  with  defendant,  to 
contribute  an  aliquot  part?]  Probably  he  could.  [Lord 
Campbell  C.  J.  Has  it  ever  been  decided  that  an 
action  will  not  lie  i^unst  the  executor  of  a  deceased 
cocontractor  for  contribution?]  It  has  not:  such  an 
action  probably  does  lie;  Prior  v.  Hembrow(a).  But, 
supposing  that  the  action  does  not  lie  against  the  exe- 
cutors, the  plaintiff  is  no  worse  off  than  if  the  two 
cocontractofB,  instead  of  dying,  had  become  insolvent. 
That  would  not  have  entitled  hira  to  sue  the  defendant 
for  more  than  his  proportion.  This  is  lud  down  in  SUny 
an  Equity  Jurisprudence,  sect.  496.  voL  1.  p.  398  (2d  edi- 
tion), where  it  is  said :  "Thus,  if  there  are  four  sureties, 
and  one  is  insolvent,  a  solvent  sure^,  who  pays  the 
whole  debt,  can  recover  only  one  fourth  part  thereof  (and 
not  a  third  part)  agiunst  the  other  two  solvent  sureties. 
But  in  a  court  of  Equity,  he  will  be  entitled  to  recover 
one  third  part  of  the  debt  against  each  of  them."  Story 
there  refers  to  CoweU  v.  Edwards  (b)  and  Broume  v. 
Lee  (c).  The  plaintiff,  if  he  chooses  to  sue  at  law,  must 
have  his  action  subject  to  legal  incidents.  If  he  goes 
into  equity  he  may  make  ell  contribute,  and  will  have 
equitable  relie£  The  principles  on  which  the  action  af 
contribution  is  founded  are  discussed  in  Crayihome  v. 
Siowbume{d},  in  Mr.  SmiA's  note(e)  to  Lampleigh  v« 
Brathwaii{ff)y  and  in  Theobald  on  Principal  and  Surety, 
p.  266. 

(a)  9M.^ir.  873.  (6)  2B.^P.  268. 

(c)  6B.^C.  689.  697.  {d)  14  Fn.  160. 

(«)  1  Smith*t  Lea.  Ca.idd  edit)  71  a. 
(S)  Hub.  105.  (5ih  edit). 


Hawes. 
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1853,  As  to  the  second  point.    The  defendant  is  entitled  to 

B^TABD  *^®  benefit  of  the  over-payment  by  Schneider*  The 
plaintiff  was  on  equitable  jHrinciples  entitled  to  be 
indemnified  in  consequence  of  his  haying  paid  the 
whole  debt ;  hot  he  is  not  entitled  to  make  a  profit 
of  it  \_Erk  J.  Schneider  made  a  compromise  of  his 
own  case ;  for  that  purpose  he  pays  100/. ;  it  turns  out 
to  be  too  much ;  and  you  say  the  defendant  is  entitled 
to  the  benefit  of  the  overpayment.  Suppose  it  had 
turned  out  to  be  too  little.  Do  you  say  that  the 
defendant  would  be  liable  to  make  good  the  deficiency  ?] 
Whatever  payment  the  plaintiff  received  firom  the  con- 
tributor must  be  taken  to  have  been  received  in 
reduction  of  the  debt;  Knight  v.  Hughes  (a).  That  was 
indeed  only  a  Nisi  prius  decision ;  but  it  was  not  ques- 
tioned by  the  counsel  of  the  plaintiff. 

BramweUy  at  the  close  of  the  ai^umcnt,  referred  the 
Court  to  Rawstone  v.  Parr  (J),  Sumner  v.  Powell  {c\ 
2  WilUama  on  Ex.  1481  (4th  ed.)  (Part  IV.  B.  IT. 
ch.  1.  §  2.). 

Cur.  adv.  vuU. 

In  the  same  Term  (d),  Bramwell  and  Prentice  shewed 
cause  in  Batard  v.  Douglas,  and  Ph.  Francis  was  heard 
in  support  of  the  rule.  Deering  v.  The  Earl  of  Win- 
Chelsea  (e),  Harberfs   Case  (jr),  Bich  v.  Barker  (A)  and 

(a)  3  C  ^  P.  467.  (6)  3  Ruu,  424,  539. 

(e)  2  Afcr.  30.;   1  Tmm.  ^  R.  423. 

{d)  May  5tb.  Before  Lord  CampbeB  C.  J.,  mghtmoMj  Erk  and  Cromp^ 
toN  Js.  , 

(e)  2  5.  §•  P.  270.  (g)  3  Bep.  11  b. 

(A)  Harur.  IJl. 
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5  Vm.  Abr.  562  (Contribution  and  Averoffe,  fL  14.)  were        i853. 
referred  to.     It  is  uoDecessary  to  report  the  argument      bataud 
more  fully,  on  account  of  the  argument  in  the  former       „  ^- 
case. 

Cur.  adv.  vult 

Lord  Campbell  C.  J.,  in  this  Term  (May  Slst), 
deliyered  the  judgment  of  the  Court 

It  appeared  in  this  case  that  the  plaintiff,  the  defend- 
ant, and  several  other  persons,  had  jointly  employed 
Mr.  Baley^  an  engineer,  to  make  plans  and  sections,  and 
to  do  engineering  work,  preparatory  to  bringing  a  bill 
for  a  railway  before  Parliament  The  plaintiff  was  sued 
by  Balof  for  the  amount  of  his  bill,  and  was  obliged  to 
pay  him:  and  he  then  brought  the  present  action,  to 
recover  from  the  defendant  his  share  of  confiribution. 

The  juiy  found,  at  the  trial,  that  there  were  twelve 
person^  including  the  plaintiff  and  the  defendant,  who 
were  parties  to  the  original  employment  of  and  contract 
with  Baky;  and  that'  two  of  those  persons  had  died 
before  the  payment  by  the  plaintiff  to  Baky.  The 
defendant  had  paid  into  Court  an  amount  sufficient  to 
cover  one  twelfth  of  the  amount  of  the  payment  to 
Baky,  but  not  sufficient  to  cover  one  tenth  of  that 
amount  And  the  question  thus  arose  for  our  con- 
sideration. Whether  the  amount  to  be  recovered  by  the 
pliuntiff  under  the  above  circumstances  was  to  be  cal- 
culated according  to  the  number  of  original  joint  con- 
tractors, or  according  to  the  number  of  those  who  were 
alive  when  the  payment  was  made,  and  against  whom 
the  right  of  the  creditor  to  sue  at  law  had  survived. 

The  point  appeared  to  us  to  be  one  which  would 
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1853.        admit  of  coDsiderable  doubt:    and  we   took  time   to 

B^^^j^P      consider  our  judgment 

Haweb  ^  ^^  ^^^  ^  contribution  is  to  be  considered  as 

arising  merely  firom  the  fact  of  payment  being  made,  so 
as  to  relieve  a  party  jointly  liable  from  legal  liability, 
we  should  have  to  look  to  the  number  of  cocontractors 
actually  liable  at  law  at  the  time  of  making  the  payment 
which  relieved  them  from  liability.  But  we  think  that 
it  is  not  merely  the  legal  liability  to  the  creditor  at  the 
time  of  the  payment  that  we  are  to  regard,  but  that  we 
must  look  to  the  implied  engagement  of  each,  to  pay  his 
share,  arising  out  of  the  joint  contract  when  entered 
into.  To  support  the  action  for  money  paid,  it  b  neces* 
sary  that  there  should  be  a  request  from  the  defendant 
to  pay,  either  express  or  implied  by  law.  Where  one 
party  enters  *in  to  a  legal  liability  for  and  at  the  request 
of  another,  a  request  to  pay  the  money  is  implied  by 
law  from  the  fact  of  entering  into  the  engagement ;  and, 
if  the  debt  or  liability  is  incurred  entirely  for  a  principal, 
the  surety,  being  liable  for  him  at  his  request,  and  being 
obliged  to  pay,  is  held  at  law  to  pay  on  an  implied 
request  from  the  principal  that  he  will  do  so.  In  a  joint 
contract  for  the  benefit  of  all,  each  takes  upon  himself 
the  liabihty  to  pay  the  whole  debt,  consisting  of  the 
shares  which  each  cocontractor  ought  to  pay  as  between 
themselves ;  and  each,  in  effect,  takes  upon  himself  a 
liability  for  each  to  the  extent  of  the  amount  of  his 
share.  Each,  therefore,  may  be  considered  as  becoming 
liable  for  the  share  of  each  one  of  his  cocontractors  at 
the  request  of  such  cocontractor;  and,  on  being  obliged 
to  pay  such  share,  a  request  to  pay  it  is  implied  as 
against  the  party  who  ought  to  have  paid  it,  and  who  is 
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relieved  from  paying  what,  as  between  himself  and  the        1853. 
party  who  pays,  he  ought  himself  to  have  paid  according       Batard 
to  the  original  arrangement     If  the  original  arrange-       haweb. 
ment  was  inconsistent  with  the  fact  that  each  was  to 
pay  his  share,  no  action  for  such  contribution  could  be 
maintained.     Thus,  if,  by  arrangement  between  them- 
selves, one  of  the  joint  contractors,  though  liable  to  the 
creditor,  was  not  to  be  liable  to  pay  any  portion  of  the 
debt,  it  is  clear  that  no  action  could  be  maintained 
against  him ;  though,  if  the  relief  fiom  the  legal  liability 
were  alone  looked  to,  it  would  follow  that  he  was  liable 
to  contribute.      So,  where  one  surety  enters  into  an 
engagement  of  suretyship  at  the  request  of  his  cosurety, 
it  has  been  held  that  the  cosurety,  paying  the  whole, 
can  maintain  no  action ;   Turner  v.  Domes  (a). 

Our  opinion  is  in  conformity. with  the  cales  in  which 
it  has  been  held  that  a  cosurety  is  not  liable  at  law  to 
a  greater  extent  than  his  share,  with  reference  to  the 
original  number  of  sureties,  notwithstanding  the  insol- 
vency of  one  or  more  of  the  cocontractors;  and  also 
agrees  with  the  rule  laid  down  by  Mr.  Justice  Bayley, 
in  Browne  v.  Lee(b)f  where  he  says:  *'I  think,  that  at 
law,  one  of  three  cosureties  can  only  recover  against  any 
one  of  the  others  an  aliquot  proportion  of  the  money 
paid,  regard  being  had  to  the  number  of  sureties." 

It  was  urged  before  us,  by  Mr.  Bramwell,  that,  if 
there  were  an  implied  original  arrangement  between  the 
cocontractors,  an  action  ought  to  be  maintainable  on 
such  promise  against  the  executors  of  a  deceased  cocon- 
tractor ;  and  he  said  that  there  being  no  instance  of  such 
an  action  went  strongly  to  shew  that  there  was  no  such 

(a)  2  E$p.  N.  P,  C,  479.  (6)  6  B.  ^  C.  697. 
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1853.        original  engagement.     It  might  be  said^  on  the  other 
Batard      hand,  that  there  is  no  instance  in  the  books  of  the  party 

Hawks.  ^^^  '^^  P^^^  recovering  more  than  an  aliquot  proportion 
with  reference  to  the  original  number  of  cocontractors, 
by  reason  of  the  death  of  one  or  more  of  them.  But  it 
is  a  more  satis&ctory  answer,  that  there  is  very  strong 
authority  for  holding  that  such  an  action  will  lie  agunst 
executors. 

In  Ashby  v.  Ashby  (a)  those  veiy  learned  Judges 
Mr.  Justice  Bayley  and  Mr.  Justice  LUtledak  rely  on 
such  an  action  lying  against  executors  as  the  ground  of 
their  judgments  on  the  point  directly  before  them. 
Mr.  Justice  Bayley  says  {b) :  **  To  put  a  plain  case, 
suppose  two  persons  are  jointly  bound  as  sureties,  one 
dies,  the  survivor  is  sued  and  is  obliged  to  pay  the  whole 
debt  If  tlft  deceased  had  been  living,  the  survivor 
might  have  sued  him  for  contribution  in  an  action  for 
money  pud,  and  I  think  he  is  entitled  to  sue  the 
executor  of  the  deceased  for  money  paid  to  his  use  as 
executor."  And  Mr.  Justice  LUUedak  says(c):  **  Sup- 
pose that  a  plaintiff  had  become  bound  jointly  with  a 
testator,  and  after  his  death  had  paid  the  whole  debt; 
I  should  think  that  an  action  against  the  executor  for 
money  paid  to  his  use  might  be  supported,  and  that  the 
plaintiff  would  be  entitled  to  judgment  de  bonis  testa^ 
toris.**  See  also  2  fFUUams  an  JExeaOors,  1st  edit. 
1088  {d)»  Such  an  action  against  executors  can  only 
be  supported  on  the  ground  of  the  existence  of  such  an 
implied  original  engagement  as  we  have  adverted  to, 
which,  being  made  in  the  testator's  time,  would  bind  the 

(a)  7  B.^C.  444.  (6)  1  B.  ^  C.  449. 

(e)  7  B,^a  451. 

{d)  Vol.  II.  p.  1609,  in  4th  editioD;  Part  iv.  Bk.  ii.  Ch.  2.  §  1. 
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execatora;  and  such  an  engagement,  if  implied,  would        1853. 
form  a  good  legal  ground  for  supporting  the  action  ctf      Bataro 
money  paid.  u/;^ 

We  were  pressed  also  with  the  dictum  of  Lord  Eldan 
in  Craythome  y.  Swinburne  {a\  referred  to  by  Parhe  B. 
in  Kemp  v.  Finden  (b)  and  in  Davies  v.  Humphreys  {c\ 
as  to  the  action  of  contribution  being  founded  rather 
upon  a  principle  of  equity  than  upon  contract  The 
expressions  of  Lord  Eldan,  however,  will  be  found  to 
relate  rather  to  the  origin  of  the  implied  contract  than 
to  the  time  at  which  it  is  to  be  taken  to  be  made.  He 
says:  ^ and  I  think,  that  right  is  properly  enough  stated 
as  depending  rather  upon  a  principle  of  equity  than 
upon  contract:  unless  in  this  sense;  that,  the  jHrincipIe 
of  equity  being  in  its  operation  established,  a  contract 
may  be  inferred  upon  the  implied  knowledge  of  that 
principle  by  all  persons,  and  it  must  be  upon  such  a 
ground,  of  implied  assumpsit,  that  in  modem  times 
Courts  of  Law  have  assumed  a  jurisdiction  upon  this 
subject"  This  passage  must  be  taken  to  admit  the 
existence  of  an  implied  contract,  and  does  not  appear 
to  us  to  be  inconsistent  with,  or  to  outweigh,  the  clear 
expression  of  the  opinion  of  the  Judges  in  Ashby  v. 
AsUy(d). 

Several  inconveniences  and  difficulties  were  pointed 
out  on  both  sides,  in  the  course  of  the  argument,  as 
likely  to  arise  from  the  adoption  of  each  of  the  rules 
contended  for:  but  we  think  that  the  rule  suggested  by 
the  defendant's  counsel  will  be  found  much  more  simple, 
and  less  liable  to  the  inconveniences  pointed  out,  than 
that  contended  for  on  behalf  of  the  plaintiff. 

(a)  14  Fe$.  164.  (6)  12  Af.  ^  IT.  421.  424. 

(c>  6  Af.  $-  fr.  153.  168.  (d)  1  B.  ^  C.  444. 
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1853.  After  entertaining  considerable  doubt  on  the  sabject, 

Batard       ^®  ^^®  come  to  the  conclusion  that  the  rule  most  iu 

Hawbb.  conformity  with  the  authorities,  the  principles  of  law  and 
the  convenience  of  the  case,  is  to  look  to  the  number  of 
original  cocontractors  for  the  purpose  of  determining 
the  aliquot  part  which  each  contributor  is  to  pay.  And, 
the  defendant  in  the  present  case  having  paid  into  Court 
a  sum  sufficient  to  cover  the  amount  due  in  proportion 
to  the  number  of  the  original  contractors,  the  rule  for 
entering  the  verdict  for  the  defendant  must  be  made 
absolute. 

Our  decifflon  upon  this  point  renders  it  unnecessary 
to  say  anything  upon  the  question  raised  as  to  the  right 
of  the  defendant  to  credit  for  the  over-payment  by  one 
of  the  cocontractors. 

Rule  absolute. 

In  Batard  v.  Dauglaty  where  the  question  was 
whether  the  damages  should  be  reduced  from  a  fifth  to 
an  eighth  or  a  seventh  of  the  sum  pud  by  the  plaintiff 
to  the  creditor,  the  rule  will  be  absolute  for  reducing 
the  damages  to  the  amount  of  an  eighth. 

Rule  accordingly. 
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1853. 


John  Frost  against  Edward  Oliver. 

"QECLARATION    for    goods    sold   and  delivered,  Plaintiff inp. 

money  paid,  and  money  found  due  on  an  account  nmniiigrig. 

stated.     Plea :  Never  indebted.  Sljf  r,  then 

On  the  trial,  before  Loni  Campbell  C.  J.,  at  the  At^^^' 

London  sittings  after  last  Hilary  Term,  a  verdict  was  ^^J^'o^j'J^ 

found  for  the  plaintiff.  f «<*  •^'^8  •» 

her  master. 

In  last  Easter  Term  Bramwell  obtained  a  rule  Nisi  This  new  ran- 
-  .  I  n»g  rigging 

lor  a  new  tnau  was  necessary 

In  the  same  Term  {a\  Shee  Seijt.  and  Bovill  shewed  Defendant 
cause ;  and  Bramwell  and  Barstow  were  heard  in  support  IlTowMrof 
of  the  rule.  ^_^i^ 

tered  as  mas- 
ter. Plaintiff, 
alxmt  tbe  time  he  sapplied  the  goods,  inspected  the  register.  Defendant  afterwards  sent 
the  Tessel  on  another  Tojage  with  a  different  captahi  aboard,  and  carrying  with  her  all  the 
rope  which  plaintiff  had  sent  for  the  running  rigging,  most  of  it  workeid  up,  but  some  not. 
Plaintiff  made  out  an  iuToioe,  debiting  *'  Captain  T.  and  tbe  owners,"  and  demanded  payment 
from  defendant,  who  denied  his  liability.  Defendant  proved,  on  the  trial,  that  he  bad  made 
an  agreement  to  sell  the  ship  to  C?.,  to  be  einployed  as  an  emigrant  ship,  defendant  to  repair 
her  so  as  to  be  approved  by  the  Emigration  Uommisiioners,  and  G,  to  pay  the  price  out  of 
the  freight.  T.  was  appointed  master  by  G. ;  and  defendant  never  saw  him  or  desiied 
him  to  order  anything  for  the  ship :  but  there  was  evidence  that  T,  was  put  on  the  register 
with  defendant's  concurrence,  and  that,  whilst  T.  was  acting  as  master,  defendant  kept 
concurrent  possession  of  the  vessel,  and  eiecuted  some  other  repairs,  and  also  paid  tne 
dock  dues ;  and  that  the  new  running  ringing  ought,  under  the  agreement,  to  have  been 
supplied  by  him,  tbe  Emigration  Commissioners  having  condemned  the  old  running  rigging. 
Defendant  not  bein^  satisfied  as  to  payment  by  C,  and  the  agreement  not  bring  bmding 
under  the  Registration  Acts  (as  it  did  not  recite  tbe  certificate  of  registration),  took 
exclusive  possession  of  tbe  vessel. 

On  these  facts  the  case  was  left  to  the  jnrv*  who  found  for  tbe  plaintiff. 

Held :  that  there  was  evidence,  under  these  dreumstances,  to  go  to  the  fury  that  the 


plaintiff  supplied  the  new  running  ringing  on  tbe  credit  of  the  defendant,  and  that  defendant 

nad  given  T.  authority  to  pledge  defendant's  credit  for  the  rigging  so  supplied. 

Per  Lord  CampUO  C.  J.,  Wighimun  and  CrompHm  Js.    ErU  J.  dissentiente. 


(a)  May  Jitb  and  7th. 
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1853.  ^e  ft^tSy  8o  far  as  tbey  are  important  to  the  decision 

^^^^^       of  the  Court,  and  the  aiguments  of  counsel  will  be 
suflSciently  collected  from  the  judgments. 

Cur.  adv.  vulL 


▼. 
Oliver. 


In  this  Term  (llth  June)  the  learned  Judges, 
being  divided  in  opinion,  delivered  their  judgments 
seriatim  (a). 

Lord  Lord  Campbell  C.  J.    This  was  an  action  against 

Campbttt  C.  J.  . 

the  defendant,  as  owner  of  the  ship  Progress^  for  the 
.  value  of  rope  supplied  for  her  running  rigging.  At  the 
trial,  it  was  proved,  on  the  part  of  the  plaintiff,  that  the 
defendant,  a  merchant  at  Liverpool^  in  July  1850  was, 
and  still  continues  to  be,  the  sole  owner  of  this  ship 
registered  at  Liverpool;  that,  with  his  privity,  one 
Thompson  was  registered  as  master  of  the  ship,  in  the 
beginning  of  September  1852,  and  so  continued  till 
Wth  January  1853;  that  the  ship,  in  the  beginning  of 
September  1852,  was  in  a  dock  in  the  port  of  London^  to 
be  repaired  and  fitted  out  for  a  voyage  to  Australia,  to 
carry  out  emigrants ;  that  Thompson  was  then  acting  as 
master  of  the  ship;  that  her  running  rigging  was  rotten, 
and  had  been  condemned  by  the  Emigration  Commis- 
sioners ;  that  new  running  rigging  was  necessary  to  fit 
her  for  the  voyage;  that  Thompson  ordered  the  rope  in 
question  for  the  new  running  rigging;  that  it  was 
supplied  by  the  plidntiff  upon  that  order;  that  the 
plaintiff  caused  the  ship's  register  at  the  custom  house 
to  be  inspected,  but  the  evidence  did  not  clearly  shew 

(a)  Lord  CampMl  C.  J.  sUted  that  it  woald  be  eonvenient  that  hit 
judgment,  as  it  contained  a  fnll  statement  of  the  facts,  should  be  read  first. 
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\vhether  this  was  before  or  after  the  rope  was  supplied ;        ]853. 
that  the  rope  was  used  in  making  the  new  running        p^^^^ 
Egging ;  and  that  the  ship  sailed  on  the  voyage  in  the      qliver 
beginning  of  1853,  in  the  emplovment  of  the  defendant, 
under  a  different  master.  CamfAtU  C.  J. 

On  the  part  of  the  defendant  it  was  proved  that,  on 
the  14th  of  Jufy  1852,  he  entered  into  a  written  agree* 
ment  with  one  Gompertz,  to  sell  the  ship  to  him  for  a 
sum  specified;  that  she  was  to  be  employed  as  an 
emigrant  ship  in  a  voyage  to  Australia;  that  the 
defendant  was  to  repair  her,  so  that  she  should  be 
approved  of  by  the  Emigration  Commissioners;  that 
Gampertz  was  to  pay  the  purchase  money  out  of  the 
freight  to  be  received  from  the  passengers;  that  this 
agreement  did  not  recite  the  certificate  of  registry;  that 
Gampertz  appointed  Tliampson  master  of  the  ship,  for  a 
voyage  to  Australia  and  back;  that,  on  the  4th  of 
September^  Thompson  went  on  board  and  began  to  act 
as  master;  that  on  the  9th  of  September  he  signed  a 
receipt  for  the  ship,  but  that  the  defendant  still  kept 
three  ship-keepers  on  board  of  her;  that  they  acted 
under  the  orders  of  one  Jackson^  an  agent  of  the  defend- 
ant, who  was  superintending  the  repairs  of  the  ship  for 
him,  and  who  paid  them  their  wages ;  that,  moreover, 
one  Macalpime^  an  agent  of  the  defendant,  remained  on 
board  and  gave  orders  respecting  the  ship  and  her 
repairs;  that  the  dock  dues  for  all  the  time  she  was 
under  repair  were  paid  by  the  defendant ;  that  by  the 
defendant's  order,  while  she  so  lay  in  the  dock,  she  was 
new  coppered,  and  was  supplied  with  new  standing 
rigging  at  the  defendant's  ezpence;  and  repairs  were 
done  to  her  to  the  amount  of  1200/1;  that  Thompson 
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1853.  ^^  taken  a  small  quantity  of  goods  on  board  for  passen- 
Yt^ogr  gera;  that,  the  defendant  not  being  able  to  obtain 
Oliver.  pc^jn^ent  of  the  purchase  money,  and  the  agreement 
being  void  for  not  reciting  the  cerdficate  of  regbtry,  the 
Qmihac.  J.  <lefei^<lAnt,  in  the  month  of  October,  caused  the  ship  to 
be  taken  from  the  dock  where  she  lay,  in  the  absence  of 
2%)mpson  and  without  any  notice  to  him;  that  the 
defendant  afterwards  remained  in  the  exclusive  posses- 
sion of  the  ship,  and,  having  completed  her  outfit,  sent 
her  on  the  voyage  under  another  master;  that  he  gave 
orders  for  delivering  up  the  goods  of  the  passengers,  and 
all  things  remaining  moveable,  which  had  been  pot  into 
the  ship  while  Thompson  acted  as  master;  that  the 
greatest  part  of  the  rope  supplied  by  the  plaintiff  had 
been  worked  up  into  the  running  rigging  during  that 
time,  but  diat  some  coils  remaining  on  board  had  not 
been  worked  up ;  that  the  whole  was  carried  off  in  the 
ship,  and  no  part  of  it  returned  to  the  plaintiff;  that  the 
defendant  had  never  seen  Thompson^  nor  given  him  any 
directions  to  purchase  anything  for  the  use  of  the  ship ; 
that  the  plaintiff  and  Thompson^  who  did  not  before 
know  the  plaintiff,  having,  about  the  middle  of  September, 
met  him  in  a  railway  carriage,  one  Hutchinson  asked  the 
plaintiff  to  supply  The  Progress  with  rope;  that  the 
plaintiff  said:  ** certainly;  who  is  to  give  me  the 
order?**  that  the  answer  was  **  Captain  Thompson;^  that 
Thompson  did  give  the  order,  and  the  rope  was  supplied 
accordingly;  that  the  invoice,  made  out  in  the  usual 
form,  debiting  **  Captain  Thompson  and  owners,"  was 
sent  to  the  defendant  on  the  7  th  of  December  with  a 
demand  of  payment;  and  that  he  returned  it  on  the 
\5\h  o^  Decanber,  denying  his  liability. 


XVI.   VICTORIA.  305 

There  was  a  verdict  for  the  plaintiff  for  295/.  17 s.  \d.f  ]853. 

the  value  of  the  rope ;  and  a  rule  was  granted  to  shew  pnoirr 

cause  why  there  ought  not  to  be  a  new  trial  on  the  olivkb. 
ground  of  misdirection. 

Lord 

Upon  the  argument,  it  was  very  confidently  contended  campbdi  C.  J. 
that  no  prim&  facie  case  was  made  by  the  plaintiff,  and 
that  no  liability  would  have  been  established  against  the 
defendant  even  if  he  had  not  entered  into  any  agreement 
to  sell  the  ship,  and  TAmnpsofi  had  been  appointed 
master  by  the  defendant  himself,  as  the  goods,  although 
necessary  for  the  equipment  of  the  ship,  were  ordered 
and  supplied,  not  in  a  foreign  port,  but  in  the  port  of 
London.  This  point  was  not  made  at  the  trial ;  and  I 
conceive  that  it  is  wholly  untenable.  I  have  always 
understood  that,  both  at  home  and  abroad,  the  master  of 
a  ship  is  presumed  to  have  authority  to  bind  the  owners 
for  repairs  or  stores  ordered  by  him  which  are  necessary 
for  the  equipment  and  navigation  of  the  ship  in  the 
voyage  or  trade  in  which  the  owners  employ  her.  Thus 
is  the  IsCW  laid  down  by  Lord  Tenterden  in  his  book  On 
Shipping  (8th  edit.  p.  134).  **  As  the  master  in  general 
appears  to  all  the  world  as  the  agent  of  the  owners  in 
matters  relating  to  the  usual  employment  of  the  ship,  so 
does  he  also  in  matters  relating  to  the  means  of  employing 
the  ship;  the  business  of  fitting  out,  victualling,  and 
manning  the  ship,  being  left  wholly  to  his  management 
in  places  where  the  owners  do  not  reside,  and  have  no 
established  agent ;  and  fi«quently  also  even  in  the  place 
of  their  own  residence.  His  character  and  situation 
furnish  presumptive  evidence  of  authority  fit>m  the  owners 
to  act  for  them  in  those  cases."  Mr.  framti^ff  rested  his 
new  doctrine  on  the  judgment  of  the  Court  of  Exchequer 

VOL.   II.  X  '    E.   &    B. 
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1853.       in   Beldon  ▼.  CarnpbeU{a\  in  which   he  was  counsel. 

Y^om       "^^^  ^^^^^J  when  examined,  will  be  found  to  be  good 

Oliveb.      ^^*  "'"^  ^  '^^^^  '^^^®  application  to  the  present    The 

question  there  was  respecting  the  authority  of  the  master 

Can^aCJ.  ^  ^^^^  ^^  owners  by  borrowing  in  this  country  money 
not  immediately  necessary  for  the  prosecution  of  the 
voyage.  Parke  R  says :  ^'  The  master  is  appointed  for 
the  purpose  of  conducting  the  navigation  of  the  ship  to  a 
.  favorable  termination,  and  he  has,  as  incident  to  that 
employment,  a  right  to  bind  his  owner  for  all  that  is 
necessary,  that  is,  upon  the  legal  maxim — '  quando  aliquid 
mandatur,  mandatur  et  omne  per  quod  pervenitur  ad 
illud.'  Consequently  the  master  has  perfect  authority 
to  bind  his  principal,  the  owner,  as  to  all  repidrs  neces- 
sary for  the  purpose  of  bringing  the  ship  to  its  port  of 
destination  ;  and  he  has  also  power,  as  incidental  to  his 
appointment,  to  borrow  money,  but  only  in  cases  where 
ready  money  is  necessary,  that  is  to  say,  where  certain 
payments  must  be  made  in  the  course  of  the  voyage,  and 
for  which  ready  money  is  required."  He  then  goes  on 
to  shew  that,  in  the  case  under  the  consideration  of  the 
Court,  the  master,  after  a  debt  had  been  contracted, 
went  and  unnecessarily  borrowed  money  from  the 
plaintiff  to  enable  him  to  pay  this  debt  Martin  B. 
gives  the  ratio  decidendi  in  the  following  pithy  sentence: 
*^  The  true  principle  is,  that  the  master  has  not  authority 
to  borrow  money  after  the  work  has  been  done,  for  the 
purpose  of  paying  the  debt  due  for  it" 

I  cannot  doubt  therefore  that,  if  the  Judge  at  the 
close  of  the  plaintiff*s  case  had  been  asked  to  direct  a 

(a)  6  Exeh,  886. 
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nonsuit,  he  would  have  been  bound  to  have  left  the  1353. 
evidence  to  the  jury,  with  strong  observations  that,  ykwi 
unanswered,  it  entided  the  plaintiff  to  a  verdict 

But  we  are  now  to  consider  the  effect  of  the  important 
evidence  which  was  given  on  the  part  of  the  defendant  can^bmc.  J. 
And  here  the  question  arises,  Whether,  after  that 
evidence  was  given,  any  question  remained  for  the  jury 
except  whether  they  believed  the  defendant's  witnesses, 
and  whether  they  ought  to  have  been  directed  that,  if 
they  did,  they  were  bound  to  find  a  verdict  for  the 
defendant 

After  very  attentively  considering  the  able  arguments 
urged  before  us  on  this  part  of  the  case,  I  am  of  opinion 
that  the  evidence,  although  believed,  does  not  necessarily 
exempt  the  defendant  from  liability.  I  must  begin  by 
observing  that  this  case  is  clearly  distinguishable  from 
those  in  which  the  owner,  under  a  charter-party,  has 
parted  entirely  with  the  possession  of  the  ship,  and  the 
master,  subsequently  appointed  by  another,  cannot  be 
considered  the  agent  of  the  owner.  Even  if  I  were  to 
assume  that  Gampertz  might  have  been  sued,  although 
his  counsel  might  have  argued  that,  by  the  special  agree- 
ment between  him  and  Olwer,  the  latter  was  bound  to 
supply  all  repairs  necessary  to  render  the  ship  fit  for  the 
voyage,  including  the  running  rigging,  I  do  not  think  it 
impossible  that  the  defendant  may  likewise  be  liable. 
In  the  common  case  of  repairs  ordered  by  the  captain 
within  the  scope  of  his  authority  as  master,  the  bill  being 
made  out  to  master  and  owner,  it  is  laid  down  in  all  the 
books  on  the  subject  that  either  he  or  the  owners  may  be 
sued.  Again,  departing  from  these  peculiar  contracts 
depending  partly  upon  the  law  merchant,  suppose  that  A. 
were  to  authorize  B.  to  buy  goods  for  him  from  C,  and 

X  2 
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1853.       D.  were  to  represent  to  C.  that  B.  was  his,  D.\  agent, 

p^Q^       and  C.  should  thereupon  sell  the  goods  to  5.,  who  should 

OiiYER.      d^liv^r  them   XjqA.i1  apprehend  that,  although  C. 

might  sue  A.  who  actually  authorized  B.  to  buy  the 

Lord  • 

Cbflw6eff  C.  J.  fS'^^^  ^  b^  agent,  he*  might  make  his  election  to  sue 
D.  who  held  out  B*  as  his  agent  with  authority  to  buy 
the  goods  for  him.  Is  there  not  some  evidence  from 
which  it  may  be  inferred  that  the  defendant,  in  this  case, 
held  out  Thompson  as  his  agent  with  authority  to  order 
the  necessary  repairs  for  the  ship,  or  that  he  concurred 
in  the  appointment  of  Thompson  as  master.  The  de- 
fendant was  the  sole  owner  of  the  ship ;  and  Thompson^ 
with  his  privity,  was  registered  as  master,  although 
appointed  by  Gompertz.  There  was  strong  evidence 
that  the  defendant  continued  in  possession  of  the  ship 
while  Thompson  was  acting  as  master,  from  the  ship- 
keepers  whom  he  employed  for  that  purpose,  from 
Macalpine  his  agent  who  continued  on  board  to  super- 
intend the  repairs,  from  the  presence  of  the  workmen 
employed  upon  her,  from  the  controul  over  the  ship 
exercised  by  his  agent  Jackson^  and  from  his  payment 
of  the  dock  dues  for  all  the  period  during  which  the 
repairs  were  going  on.  In  one  sense,  the  ship  may  have 
been  said  to  have  been  in  the  possession  of  the  owners 
of  the  dock,  who  were  paid  by  him  to  keep  possession  of 
her.  The  defendant,  likewise,  seems  to  have  had  a 
strong  motive  for  not  parting  with  the  possession  of  the 
ship,  that  he  might  retain  his  lien  upon  her  for  the 
purchase  money,  being  evidently  suspicious  of  the 
solvency  of  the  purchaser.  If  the  owner  was  actually 
in  possession  of  the  ship,  may  he  not  be  considered  as 
holding  out  all  those  who  were  engaged  in  the  manage- 
ment of  the  ship  as  being  employed  by  him,  and  as  his 
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agents?     And  why  not  the  master  as  well  as  the  ship-        1853. 

keepers,  Maoalpine  and  Jackaonf    He  would  not  be        Fbost 

liable  for  the  acts  of  the  master  to  any  who  knew  that      quvee. 

the  master  was  not  appointed  by  him  and  that  he  had 

been  appointed  by  Gompertz  ther  purchaser.     But  the  Camfbdi  C.  J. 

plaintiff  is   not  shewn   to    have    known    anything  of 

Gompertz ;  and  the  jury  might  reasonably  believe  that, 

having  directed  the  register  to  be  searched,  he  gave 

credit  to  what  he  there  saw,  viz. :  that  OKoer  was  owner 

and  Thompson  master ;  so  that  he  may  be  presumed  to 

have  supplied  the  goods  on  the  credit  of  Oliver^  which 

would  be  perfectly  consistent  with  the  heading  of  the 

invoice. 

Was  there  not  then  some  evidence  to  leave  to  the 
jury  of  the  liability  of  the  defendant,  as  owner,  for  the 
goods  ordered  by  the  master  while  the  ship  remained 
under  his  controul  ?  If  there  was,  I  do  not  see  how  it 
could  have  been  left  differently  to  the  jury.  They  were 
asked  to  consider  whether  they  believed  that  the  ship 
remained  in  the  possession  of  the  defendant  while 
Thompson  acted  as  master,  and  the  repairs  were  going 
on;  and  whether  they  were  of  opinion,  upon  all  the 
evidence  in  the  case,  that  the  defendant  authorized  the 
order  given  for  the  goods  supplied  by  the  plaintiff  for 
the  use  of  the  ship. 

In  WUUamson  v.  Page  (a)  it  is  laid  down  that  in  all 
such  cases  it  is  a  question  for  the  jury,  whether,  under 
the  particular  circumstances,  the  master's  position  was 
such  as  to  constitute  him  the  authorized  agent  of  the 
owner  to  bind  him?  In  the  cases  in  which  it  was  held 
that  mere  legal  ownership  does  not  necessarily  create 

(o)  1  Car.^  r.681. 
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1853  J  liability  for  repairs  done  to  the  ship,  language  is  used  by 
Faobt  the  Judges  quite  consistent  with  this  defendant  being 
Ouv£B.  b^ld  liable.  Says  Ix)rd  Ellenb&rouffhy  in  Young  v. 
Brander  (a):  **  It  was  never  heard  of  that,  if  a  stranger 
CampbtU  c.  J.  ordered  repairs  for  another^s  ship  or  carriage,  the  owner 
was  liable  for  such  repairs.  Suppose  a  pirate  ran  away 
with  a  ship,  would  the  owner  be  liable  for  repaira-ordered 
by  him  ?^  Can  the  defendant,  having  been  in  possession 
of  this  ship  in  WigranCs  dock,  and  having  had  the  benefit 
of  the  repairs,  which  were  ordered  by  a  master  acting  as 
such  while  he  so  had  possession,  be  compared  to  the 
owner  of  a  ship  run  away  with  by  a  pirate?  In 
Jenning$  v.  Griffiths  (i),  in  which  Lord  Tenterden  held 
that,  although  legal  ownership  is  prim&  &cie  evidence  of 
liability  for  goods  ordered  by  the  master,  it  was  rebutted 
by  proof  of  the  beneficial  interest  having  been  parted 
with,  he  mainly  relied  upon  the  fact  of  the  legal  owner 
having  entirely  ceased  to  interfere  with  the  management 
of  the  ship.  Here  the  defendant  had  not  parted  with 
the  beneficial  ownership ;  and  he  actually  retained  the 
possession  of  the  ship,  and  continued  beneficial  owner  of 
her  when  she  was  enhanced  in  value  by  the  plaintiff's 
goods.  The  present  case  much  more  closely  resembles 
the  case  of  Dowsmi  v.  Longford  (c)^  which  Lord  Tenter^ 
den,  in  Jennings  v.  Griffiths  (&),  quotes  and  approves  of. 
«  There,"  says  he,  "  the  registered  owner  had  parted  with 
his  interest  in  the  ship,  but  with  a  stipulation  that  he 
should  retain  possession  of  the  bill  of  sale,  and  receive 
part  of  the  profits,  until  the  bills,  in  consideration  of 
which  the  transfer  was  made,  should  be  paid."    The 


(a)  8  Eati,  10.  (6)  Ry.  §•  Moo.  42. 

(e)  Cited  in  By.  ^  Moo,  42. 


XVL   VICTORIA.  311 

same  case  is  reported,  under  the  name  of  Dawson  v.  1853. 
Leake  (a),  in  DowKng  and  Rylanits  Nisi  Prius  Cases,  iaosr 
with  this  maiginal  note :  "  Where  there  were  two  joint  outer. 
owneiB  of  a  ship,  and  one  by  private  agreement,  parted 
with  all  his  interest  in  his  share  to  the  other,  to  be  paid  CampbeU  C.  J. 
for  by  bills  at  different  dates,  but  kept  his  name  on  the 
r^^ter,  by  way  of  collateral  security  for  the  payment  of 
the  bills :~  Held,  that  he  was  liable  for  repairs  done  to 
the  ship  subsequent  to  such  agreement,  although  he  had 
never  afterwards  interfered  in  the  concerns  or  manage- 
ment of  the  ship."  After  the  passing  of  the  Register 
Acts,  says  Lord  Tenterden  {b\  "  the  leaning  of  courts  of 
law  in  the  construction  of  them,  was,  to  say  that  the 
registered  owners  of  ships  should  at  all  events  be  liable 
for  the  repairs."  He  was  instrumental  in  overturning 
that  doctrine :  but  he  never  intimated  an  opinion  that 
ownership  was  to  be  disregarded  in  questions  of  liability 
for  repairs,  or  that  owners  could  not  be  considered  liable 
unless  under  a  contract  personally  entered  into,  by  them- 
selves, or  by  a  master  whom  they  have  themselves 
actually  appointed.  I  apprehend  that  such  a  doctrine 
would  open  a  wide  door  to  fraud,  and  would  lead  to 
very  injurious  consequences  in  this  countiy.  According 
to  the  Roman  civil  law,  which  has  been  followed  by  all 
the  continental  nations,  the  tradesman  who  repairs  or 
supplies  stores  to  a  ship  is  safe;  for  he  has  a  specific 
remedy  against  the  ship,  even  after  he  has  parted  with 
the  possession  of  her;  and  he  may  attach  and  sell  her 
for  the  amount  of  his  debt  By  the  law  of  England  he 
has  no  remedy  but  by  action  against  the  person  of  his 
debtor:  and  we  must  take  care  that  be  is  not  deprived 

(o)  Dow.  ^  R    N.  P.  C.  6'i.  (6)  By.  ^  Moo.  43. 
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of  this  by  any  mode  of  dealing  resorted  to  by  the  owners 
of  the  ship  who  deri?e  a  benefit  from  his  work  and 
materials.  They  cannot  be  permitted  conclusively  to 
repudiate  the  agency  of  a  master  acting  as  such  with 
their  knowledge,  while  they  retain  the  possession  as  well 
as  the  ownership  of  the  vessel.  Under  such  circum- 
stances, in  my  opinion  a  jury  should  determine  the 
question  of  liability. 

In  this  case,  the  question  of  liability  was  left  to  the 
jury:  and  I  think  that  their  verdict  ought  not  to  be 
disturbed. 


Wightman  J.  WiQHTMAN  J.  There  was  in  this  case,  as  it  seems  to 
me,  evidence  of  circumstances  which  would  warrant  the 
verdict  of  the  jury  in  favour  of  the  plaintiff. 

It  appeared  that  the  defendant,  before  the  sale  to 
GampertZf  was  both  legal  and  beneficial  owner  of  the 
ship :  that,  by  the  instrument  of  sale,  which  was  insuf- 
ficient to  convey  any  legal  title  to  Gompertz,  the 
defendant  undertook  to  do  certain  repairs,  sufficient  to 
qualify  the  ship  for  the  approval  of  the  Emigration 
Commissioners ;  and  for  that  purpose,  and,  as  it  seems, 
and  as  the  jury  may  have  well  believed  from  the  evi- 
dence, for  the  purpose  of  a  lien  for  the  purchase  money, 
he  retained  concurrent  possession  of  the  ship  with 
Gompertz,  keeping  his  own  servants  on  board,  and  never 
giving  complete  or  absolute  possession  of  the  vessel  to 
Gompertz ;  who  had,  however,  with  the  knowledge  and 
apparently  with  the  concurrence  of  OUver,  appointed  a 
captain,  who  acted  as  such,  and  was,  I  believe,  the  only 
person  on  board  who  was  in  the  employ  of  Gompertz 
during  the  time  the  plaintiff  was  doing  the  work  which 
is  the  subject  of  the  present  action ;  and  which  was  done 
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whilst  the  vessel  was  in  port     After  the  work  had  been        1853. 
done,  and  which  consisted  of  the  supplying  and  setting        Fko^ 
up  some  of  the  running  rigging,  the  defendant  resumed      OLnrsfu 
entire  and  exclusive  possession  of  the  ship  in  conse- 
quence of  non-payment  of  the  purchase  money,  and      ^ 
employed  the  ship,  with  the  running  rigging  set  up  by 
the  plaintiff,  upon   a  voyage  upon   his  own  account. 
During  the  whole  period  between  the  sale  to  Gompertz 
and  the  resuming  exclusive  possession  of  the  ship,  the 
defendant  was   the  legal  owner,  as  indicated  by  the 
register,  and  also  the  beneficial  owner  to  the  extent  of 
holding  possession  of  the  vessel  until  the  purchaser  had 
completed  his  contract,  and  as  a  security  for  the  per- 
formance of  it.      It  is  also  to  be  observed   that  the 
running  rigging,  which  was  set  up  by  the  plaintiff,  ought 
to  have  been  set  up  by  the  defendant  pursuant  to  his 
contract  with  Gompertz, 

It  appears,  then,  that  the  running  rigging  set  up  by 
the  plaintiff  was  supplied  for  the  necessary  repair  of  the 
ship ;  that,  at  the  time  of  the  supply,  the  defendant  was 
the  legal  and,  in  part,  the  beneficial  owner ;  and  that  it 
was  supplied  for  a  repair  which  the  defendant  was  by 
his  contract  bound  to  make,  to  enable  the  vessel  to 
obtain  the  approval  of  the  Emigration  Commissioners ; 
and  that  the  defendant,  and  he  only,  had  the  benefit  of 
the  work  done  by  the  plaintiff. 

On  what  ground  then  is  it  that  the  liability  of  the 
defendant  to  pay  is  disputed? 

It  is  said  that  the  work  was  ordered,  without  the 
knowledge  of  the  defendant,  by  Thompson  (the  captain 
appointed  by  Gompertz)^  and  that  he  was  not  the  agent 
of  the  defendant  either  in  fact  or  law,  and  had  no 
authority  express  or  implied  to  pledge  his  credit ;  and 
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that,  consequently,  the  defendant  is  not  liable ;  but  that 
the  action  should  have  been  either  against  the  captain 
or  Gompertz, 

The  captain  was  appointed  by  Gampertz  and  not  by 
the  defendant,  and  gave  orders  for  the  repairs  to  the 
plaintiff  without  any  express  authority  from  either,  and 
without  informing  the  plaintiff  who  was  the  owner, 
beneficial  or  legal.  There  is  no  doubt  that  the  work 
was  necessary ;  and,  when  completed,  the  plaintiff  made 
his  bill  out  against  the  master  and  owners  of  the  ship. 
And  the  question  b  upon  whose  credit  the  work  was 
done. 

The  legal  tide  to  a  ship  will  furnish  prima  facie  evi- 
dence that  repairs  are  made  under  the  authority  and  for 
the  benefit  of  the  legal  owner :  but,  if  it  appear  that 
they  were  made  under  the  authority  and  for  the  benefit 
of  another,  the  legal  owner  will  not  be  answerable. 
Such  is  stated  to  be  the  law  in  Abbott  an  Shipping  (a) : 
and  Young  v.  Brander{b)  is  referred  to  as  an  authority  in 
support  of  the  general  proposition.  In  the  later  case  of 
Jennings  v.  Griffiths  {c)  Lord  Tenterden  stated  that  the 
true  question,  in  such  a  case,  was,  '*  Upon  whose  credit 
was  the  work  done  ?**  And  he  distinguished  the  case 
before  him  from  the  case  of  Dowson  v.  Longford  {d), 
which  was  cited,  and  the  circumstances  of  which  more 
nearly  resemble  the  present  than  those  of  any  case  cited 
upon  the  argument  In  that  case,  as  stated  by  Lord 
Tenterden,  the  registered  owner  parted  with  his  interest 
in  the  ship,  but  with  a  stipulation  that  he  should  retain 
possession  of  the  bill  of  sale,  and  receive  part  of  the 
profits  until   the  bills  given  in  consideration   of  the 


(a)  Page  32  (8th  ed.). 
(e)  Ry.  Sf  Moo.  42. 


(6)  8  Ea$i,  10. 

(d)  Cited  in  /7y  $■  Moo.  42. 
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transfer  were  paid.  He  had  himself  been  in  the  habit 
of  employing  the  tradesmen  abont  the  ship,  and  had 
^▼en  no  notification  to  them  that  his  interest  in  the 
vessel  had  ceased ;  and  the  jury  found,  and  properly,  in 
Lord  TenierdaC%  opinion,  that  the  work  in  respect  of 
which  the  action  was  brought  had  been  done  on  his 
credit  In  the  present  case,  though  the  defendant  had 
never  employed  the  plaintiff  himself,  he  was  the  legal 
owner  upon  the  register;  was  in  concurrent  possession 
of  the  ship  with  Gompertz ;  was  fully  aware  that  Thomp- 
son was  captain,  appointed  by  the  latter;  was  himself 
employing  workmen  to  do  other  repairs  about  the  ship, 
and  was  by  his  contract  bound  to  do  such  repairs  as 
those  which  were  done  by  the  plaintiff,  who  gave  credit 
to  the  owners  whoever  they  might  be.  If  he  looked  to 
the  renter,  he  would  find  that  the  defendant  was  the 
legal  owner:  if  he  went  to  the  ship,  he  would  find  that 
the  defendant's  servants  were  in  possession,  and  that 
other  repairs  that  were  in  prc^jress  for  the  ship  were 
being  done  upon  his  credit.  Was  not  this  holding 
himself  out  to  the  world  as  the  beneficial  as  well  as  the 
legal  owner?  And  did  not  his  conduct  fully  justify 
the  plaintiff  in  giving  him  the  credit  for  the  work 
ordered  by  the  captain,  whom,  by  the  conduct  of  the 
defendant,  he  might  reasonably  believe  to  be  the  de* 
fendant's  captain,  and  the  jury  in  finding  the  verdict  as 
they  did  ?  By  allowing  Qompertz  to  appoint  the  captain, 
whilst  he  retained  the  legal  and  such  a  beneficial  interest 
in  the  ship  as  gave  him  entire  controul  over  it,  during 
the  time  that  he  held  concurrent  possession,  he  may  be 
understood  to  have  adopted  the  appointment  of  Thompson 
by  GompertZf  and  to  have  held  him  out  to  the  world  as 
his  captain:    and,  whilst  the  parties  remained  in  the 
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1853.  ^™^  relative  position,  all  the  usaal  contracts  for  repairs 
Pj^^^  necessary  for  the  ship  ordered  by  the  captain,  within  the 
general  scope  of  his  authority  as  captain,  would  be 
apparently  quite  as  much  upon  the  credit  of  the 
WightmanJ.  defendant  as  of  Gampertz.  And,  as  the  plaintiff  acted 
upon  the  credit  of  the  owners  generally,  upon  the  orders 
of  the  captain  who  did  not  inform  him  who  the  owners 
were,  the  jury  might,  upon  the  state  of  facts  appearing 
upon  the  evidence  in  this  case,  be  warranted  in  treating 
the  defendant  as  beneficial  as  well  as  legal  owner,  and 
the  captain  as  his  agent  for  the  purpose,  at  all  events,  of 
such  repairs  as  he  was  himself  bound  to  make. 

The  cases  of  Younff  v.  Brander  (a),  Jewdnffs  v. 
Griffiths  (ft),  Trewhetta  v.  Rawe  (c)  and  Frazer  v. 
Marsh  (d)  are  all  distinguishable  from  this.  In  Young  v. 
Brander  (a)  the  defendants  were  legal  owners,  only,  by 
reason  of  their  names  being  suffered  to  remain  upon  the 
register  after  they  had  done  all  that  it  was  incumbent 
upon  them  to  do  to  convey  the  legal  title  to  the  ship  to 
the  purchaser.  They  never  interfered  with  the  ship  in 
any  way  after  the  sale ;  and  the  purchaser,  who  appointed 
the  captain,  had  exclusive  possession.  All  the  circum- 
stances which  in  the  present  case  would  warrant  the 
finding  of  the  jury  are  wanting  in  that  case ;  and  it  is 
therefore  distinguishable.  In  Jentdngs  v.  Griffiths  {b\ 
also,  the  defendant  was  charged  as  legal  owner,  only 
because  his  name  appeared  in  the  register:  he  had 
transferred  his  interest  to  his  son,  to  whom  he  gave  up 
absolute  possession,  and  never  in  any  way  interfered 
with  the  ship  after.  Ilis  son,  the  transferee,  appointed 
the  captain  who  ordered  the  repairs.     That  case,  there- 

(a)  8  EuMt,  10.  (6)  Ry,  ^  Muo.  42. 

(e)  n  East,  435.  (d)  13  East,23S. 
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fore,  is  distinguishable  for  the  same  reasons  that  distin-^ 
guish  Young  v.  Brarider  (a)  from  the  present  TrewheUa 
v.  Rowe  (ti)  and  Frazer  v.  Marsh  (c)  are  distinguishable 
upon  the  same  ground :  that  in  neither  of  these  cases 
did  the  defendants,  after  parting  with  the  vessels,  retain 
possession,  or  interfere  with  the  management  in  any  way, 
but  were  attempted  to  be  made  liable  only  as  legal 
owners  from  their  names  appearing  upon  the  register. 

It  is  to  be  observed  that  the  only  question  in  the 
present  case  is,  Whether  there  was  any  evidence  upon 
which  the  jury  would  be  warranted  in  finding,  if  they 
pleased,  a  verdict  for  the  plaintiff.  In  my  opinion  there 
was  such  evidence,  for  the  reasons  I  have  given :  and  I 
therefore  think  that  the  rule  for  a  new  trial  should  be 
discharged. 


1853. 


Frost 

▼. 
Oliver. 

Wighimaim  J. 


Erle  J.  Upon  the  question,  whether  the  defendant 
contracted  to  pay  the  plaintiff  for  the  goods  supplied  to 
the  ship  Progress^  the  material  facts  appear  to  be:  that 
the  order  for  the  goods  to  be  supplied  to  that  ship  was 
given  by  Thompson^  and  that  Thompson  had  been 
appointed  by  Oompertz  master  thereof  for  an  intended 
voyage,  and  had  given  the  order  on  the  behalf  and  with 
the  authority  of  Gompertz,  If  these  &cts  were  found  by 
the  jury,  the  plaintiff  contracted  with  Gompertz  as  prin- 
cipal, through  Hiompsony  his  agent,  and  not  with  the 
defendant  And  all  the  other  facts,  such  as  the  imper- 
fect sale  by  the  defendant  to  Gompertz,  and  the  qualified 
possession  of  the  ship  by  Gompertz,  subject  to  a  posses- 
sion by  the  defendant  for  the  purposes  both  of  repair 
and  of  retaining  a  lien  for  the  price,  and  the  loan  of  the 

(a)  8  Eatt,  10.  (6)  1 1  Eati,  435. 

(e)  13  Eati,  238. 
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1853.  certificate  of  registry  by  the  defendant's  broker  for  the 
Feost  insertion  of  Thempson's  name  as  captain,  and  the  refusal 
OuVbb.  ^^  ^^®  defendant  to  supply  the  goods  in  question  as  part 
of  the  repairs  he  was  to  do,  and  the  cancelling  of  the 
sale  of  the  ship,  and  the  retaking  of  it  with  the  goods  in 
question  on  board  thereof  by  the  defendant,  were  no 
evidence  that  the  defendant  contracted. 

It  is  admitted,  on  these  facts,  that  Gomperiz  was  liable 
if  the  plaintiff  chose  to  sue  him :  but  it  has  been  argued 
for  the  plaintiff  that,  as  the  defendant  had  the  legal  title 
to  the  ship,  and  had  possession  as  above  described,  and 
probably  knew  that  a  master  had  been  appointed  by 
Gampertz,  he  may  be  presumed  in  law  to  have  concurred 
in  that  appointment,  and  to  have  given  the  master  au- 
thority to  pledge  his  credit  as  owner  for  supplies  to  the 
ship,  although  in  &ct  he  did  not  concur  in  that  appoint- 
ment, and  had  refused  to  give  any  order  for  the  supplies 
in  question.  From  this  argument  I  dissent  The  origin 
of  contracts  is  in  the  consent  of  the  contracting  parties ; 
and  the  origin  of  authority  to  an  agent  to  contract  for 
his  principal  is  in  the  consent  of  the  principal ;  and  the 
question,  whether  there  was  consent  to  the  contract  or 
to  the  authority,  is  to  be  tried  according  to  the  general 
principles  for  trying  other  questions.  And  I  take  it  to  be 
a  general  principle  that,  if  direct  evidence  of  the  matter 
to  be  proved  (here  of  the  making  of  the  contract,  and  of 
the  giving  of  authority  for  that  purpose)  is  adduced  and 
believed,  the  circumstantial  evidence  from  which  the 
matter  to  be  proved  might  be  inferred  in  the  absence  of 
direct  evidence  then  becomes  immaterial  and  irrelevant 
The  plaintiff's  argument  appears  to  me  to  contravene 
these  principles.  For  he  contends  that,  after  the  direct 
evidence  by  Thompson  both  of  the  making  of  the  con- 
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tract  and  of  the  authority  under  which  he  acted,  the  1853. 
jury  may  infer,  from  circumstances  such  as  the  ownership  frovt 
of  the  ship  and  the  conduct  of  the  defendant,  that  the  ouvbb. 
authority  so  proved  to  be  derived  from  Gompertz  was 
also  derived  from  the  defendant,  and  may  shift  upon 
OUver  against  his  will  the  contract  of  Gompertz^  and  so 
may  create  a  contract  without  the  consent  of  the  con- 
tracting party.  Such  a  course  would  be  inadmissible  in 
an  ordinary  action  for  goods  sold,  where  the  order  is 
given  by  an  agent :  and  it  appears  to  me  to  be  equally 
inadmissible  where  the  goods  are  supplies  for  a  ship,  and 
the  order  was  given  by  the  master  as  agent.  The  doc- 
trine, that  the  legal  ownership  of  the  ship  is  proof  that 
the  master  has  authority  to  contract  for  such  owner,  has 
been  repeatedly  negatived:  the  decisions  have  been 
numerous,  and  for  a  long  time  uniform,  that  the  master 
has  authority  to  bind  those  fix>m  whom  he  receives  his 
appointment,  and  has  no  authority  to  bind  others  by 
reason  of  their  legal  ownership. 

In  Voutiff  V.  Brander  {a)  the  defendants  had  sold  the 
ship,  and  made  an  invalid  transfer;  the  vendee  took 
possession,  and  appointed  a  captain  who  ordered  the 
repairs,  which  were  done  while  the  defendant's  name 
continued  on  the  register  as  owner;  and  the  plaintiffs 
had  no  notice  of  the  change  of  ownership;  but  it  was 
held  that  the  defendants  were  not  liable,  although  the 
repairs  were  ordered  by  the  master  while  they  were 
owners,  they  being  only  liable  for  orders  given  by  their 
master.  This  case  decides  that  the  origin  of  the  au- 
thority of  the  master  as  agent  stands  on  the  same  princi- 

(a)  8  Eati.  10. 


V. 

OUVBR« 
Erie  J. 
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1853.  pl®  ^  ^hc^^  ^f  ^^y  other  agent  In  Briggs  v.  WiVdnr 
pj^Qgj  «wi  (a),  where  the  managing  owner  mortgaged  his  share 
of  the  ship  to  the  defendant,  and  afterwards,  while  he 
was  acting  as  master,  ordered  repairs  as  master,  it  was 
held  that  the  defendant,  as  mortgagee,  was  not  liable 
upon  this  order.  This  case  decides  that  the  master 
acting  in  that  capacity  with  the  knowledge  of  the  legal 
owner  may  be  without  authority  to  contract  for  him, 
contrary  to  his  intention.  Also  in  Jennings  v.  Oriffiths  (b) 
the  owner,  according  to  the  register,  was  not  liable  for 
goods  ordered  by  the  master  on  behalf  of  an  assignee 
whose  title  was  not  registered.  The  case  of  Dawson  v. 
Longford  (c),  as  there  explained  by  Lord  Tenterden^ 
does  not  appear  to  me  relevant  to  the  present  inquiry. 
The  defendant  in  that  case  is  said  to  have  established  a 
course  of  dealing  with  tradesmen;  and  he  was  held  liable 
for  goods  ordered  in  that  course  before  he  gave  notice  of  a 
change,  according  to  a  well  known  presumption :  but 
the  defendant  here  had  had  no  prior  dealing  with  the 
plaintiff.  On  these  authorities,  it  seems  to  me  that  the 
plaintiff *s  case  does  not  come  within  the  doctrine,  that 
the  acts  of  the  master  may  be  presumed  to  be  by  the 
authority  of  the  owner,  because  resort  to  that  presump- 
tion is  excluded  by  direct  proof.  It  also  seems  that  the 
plaintiff  cannot  maintain  his  claim  on  the  ground  that 
the  defendant  held  himself  out  as  the  contracting  party, 
and  therefore  is  precluded  from  denying  it;  for  the 
defendant  has  misrepresented  nothing  and  concealed 
nothing  as  between  him  and  the  plaintiff,  and  has  merely 
exercised  his  rights  according  to  law. 

(a)  1  B.^C,  30.  <b)  Rp.  «•  Moo.  42. 

(e)  Cited  in  By  ^  Moo,  42. 
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I  therefore  come  to  the  conclusion  tliat  the  reasoning        i853. 
relied  on  for  the  plaintiff  is  not  supported  by  principle        ^ho^ 
or  authority :  and  I  am  confirmed  in  this  view  by  con-      Oliver. 
sidering  the  paramount  importance  of  the  principle  that 
the  making  of  contracts  should  be  left  to  the  will  of  the 
parties,  and  the  consequence  of  infringing  that  principle 
by  shifting  the  contracts  made  by  the  agent  of  one  party 
upon  another,  against  his  will,  and  without  knowledge  of 
their  number  or  nature,  so  that  he  may  make  choice  as 
to  the  right  he  will  enforce,  and  provision  as  to  the  duties 
he  has  to  perform.     And  my  opinion  is  for  a  new  trial. 

Crompton  J.     The  only  question  for  our  considera-    Crompiom  J. 
tion  in  this  case  is,  Whether  there  was  any  evidence  to 
go  to  the  jury  of  the  defendant's  liability. 

It  must  be  taken  to  be  quite  settled,  as  contended  for 
by  the  defendant's  counsel  and  not  disputed  at  the  trial, 
that  the  true  question  in  cases  of  this  description  is,  Upon 
whose  credit,  and  on  a  contract  with  whom,  was  the 
work  done  or  were  the  goods  supplied. 

The  plaintiff^  in  the  present  case,  when  he  received 
the  orders  for  the  running  rigging,  asked.  Upon  whose 
orders  he  was  to  supply  the  goods,  and  was  told.  By  the 
captain's.  He  sent  in  his  account  to  the  captain  and 
owners  in  the  usual  way;  and  he  afterwards  made 
inquiries  as  to  who  appeared  to  be  owners  upon  the 
registry,  although  it  was  not  distinctly  ascertained 
whether  these  inquiries  were  made  before  or  afler  the 
goods  were  supplied.  He  may  therefore,  I  think,  have 
been  fairly  considered  by  the  jury  as  intending,  when  he 
supplied  the  goods,  to  look  to  the  master  and  owners  in 
the  usual  way. 

VOL.    II.  Y  K.    &    B. 
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1 853.  The  important  question,  however,  is  as  to  his  right, 

Yro^t  under  the  circumstances,  so  to  look  to  the  credit  of  the 
Oliver.  defendant,  the  legal  owner;  in  other  words,  whether 
there  was  evidence  of  any  authority  on  the  part  of  the 
master  to  pledge  the  credit  of  the  defendant  by  giving 
the  general  orders  for  the  supply  of  the  rigging  in 
question ;  and  whether  the  credit  of  the  owners  was 
so  pledged. 

It  appeared,  at  the  trial,  that  an  executory  contract, 
void  under  the  Registration  Acts,  for  the  sale  of  the 
vessel  to  one  Gompertz,  had  been  entered  into  by  the 
defendant,  the  legal  owner  of  the  vessel.  By  the  con- 
tract, the  defendant  was  to  put  the  vessel  into  such 
a  state  as  to  satisfy  the  Emigration  (?ommissioners. 
And  the  defendant  was  to  be  paid  his  purchase  money 
out  of  the  freight  to  be  received  from  the  emigration 
passengers  to  AustrdHcu  The  possession  was  to  be  given 
up  on  a  certain  day ;  but  there  was  evidence  from  which 
the  jury  must  be  taken  to  have  rightly  found  that  the 
defendant  kept  the  possession  of  the  vessel,  and  retained 
contronl  over  her,  until  after  the  supply  of  the  rigging  in 
question,  for  the  purpose  of  a  lien  for  his  purchase 
money.  And,  to  secure  his  receiving  it  out  of  the 
freight,  the  defendant  had  agents  and  ship-keepers  in 
possession  of  the  vessel ;  and  repairs  to  a  great  amount 
were  done  by  the  orders  of  his  agents,  who  would  not 
however  order  the  running  rigging  (that  in  question), 
though  probably  under  the  contract  it  ought  to  have 
been  supplied  by  the  defendant.  It  appeared  that  the 
register  was  lent  by  the  agent  of  the  defendant  to 
Oompertz,  or  his  agent,  on  the'  8th  September^  and  sent 
down  to  Liverpool^  where  the  vessel  was  registered :  and 
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the  name  of  Thompnon^  a  new  captain  appointed  by 
Gampertx,  was  placed  on  the  register,  the  name  of  the 
defendant  continuing  there  as  the  owner.  The  register 
was  returned  to  the  defendant's  agent  on  the  13th 
September.  Thompson  had  gone  on  board  the  ship,  and 
acted  as  master  from  the  4th  September^  and  on  the  9th 
September  had  signed  a  receipt  for  her :  but  the  defendant 
continued  in  possession  of  the  ship,  concurrently  with 
the  master,  kept  three  ship-keepers  on  board,  and  had 
his  agents  attending  to  her  repairs,  new  coppered  her, 
and  supplied  all  the  standing  rigging,  and  paid  dock 
dues.  In  October^  not  being  able  to  get  his  purchase 
money,  he  took  her  out  of  Thompson's  possession ;  and, 
having  then  exclusive  possession  of  her,  sent  her  to 
Australia  on  his  own  account  under  another  master. 

Under  these  circumstances  the  defendant  was  to  some 
extent  the  beneficial  as  well  as  the  legal  owner:  he 
never  parted  with  the  controul  or  management  of  the 
vessel:  there  was  evidence  of  Thompson  having  been 
appointed  captain  with  his  concurrence :  and  the  jury 
may  have  regarded  Thompson  as  captain  to  the  defendant 
until  the  executory  agreement  was  carried  out.  And 
the  rigging,  which  was  supplied  by  the  plaintiff,  would 
be  for  the  defendant's  benefit  in  the  event  of  the  con- 
tract of  sale  not  being  carried  out,  and  perhaps  also  in 
the  other  event,  of  its  being  carried  out,  if  he  were,  as 
seemed  to  be  the  case,  the  party  bound  by  the  contract 
to  supply  it. 

I  do  not  think  that  all  these  circumstances  could 
properly  be  withdrawn  from  the  jury,  and  that  they 
could  properly  have  been  told  that  there  was  no  evi- 
dence of  any  authority  to  pledge  the  defendant's  credit. 


1863. 
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1853.  It  IS  true  that  there  was  no  immediate  express  authority 

Fhost  fro™  ^^^  defendant  to  TTiompsan,  and  that  the  directions 
Oliver.  ^^  order  the  rigging  in  question  probably  emanated 
directly  from  Gitmpertz:  but  I  think  that,  in  ascertaining 
whether  the  case  of  the  plaintiff,  founded  on  supplying 
goods  upon  the  general  authority  of  the  master,  was 
answered  by  the  particular  state  of  facts,  the  jury  were 
to  consider  the  case  in  all  its  bearings,  with  regard  to 
the  defendant  having  concurred  in  the  appointment  of 
the  master,  and  having  allowed  him  to  remain  as  master 
whilst  he  himself  continued  owner  both  legally  and 
beneficially,  and  whilst  be  as  such  owner  had  possession 
of  her,  with  regard  to  his  having  retained  the  controul 
and  management  of  the  vessel  and  being  in  possession  of 
her  when  the  goods  were  received  on  board.  And,  with 
regard  to  the  fact  of  the  goods  being  supplied  in  great 
measure  for  bis  benefit,  was  it  no  evidence  for  the  jury 
that  the  goods  ordered  by  the  master,  in  whose  appoint- 
ment be  bad  concurred,  were  received  on  board  the 
defendant's  ship  in  the  defendant's  possession,  and  there- 
fore by  his  sanction  or  that  of  his  agents ;  and  that  they 
were  really  for  his  benefit  It  does  not  follow,  from  the 
ownership  or  interest  in  the  ship  not  determining  the 
question  of  liability,  that  it  is  not  a  material  circumstance 
in  ascertaining  the  question  of  credit  and  contract 

The  authorities  seem  to  me  to  confirm  this  view. 
They  shew,  doubtless,  that  the  registration  does  not  alter 
the  liability.  It  is  true  that  the  registration  is  merely 
evidence  of  the  ownership:  but  the  ownership,  and  the 
circumstances  of  the  controul,  possession  and  manage- 
ment of  the  vessel,  are  always  considered  as  important 
circumstances  in  determining  the  question  of  fact  as  to 
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whether  the  master  had   the   authority  of  the   owner        1853. 
express  or  implied  for  ordering  the  goods.  Fuost 

The  question  is  said  by  Lord  Tenierden^  in  Jennings  v.  Oliver 
Griffiths  {a\  to  be  **  in  most  cases**  '*  decided  by  the  fact 
of  legal  ownership^  the  repairs  being  generally  done  for  ^^"'^i'^^ 
the  legal  owner.**  So  .in  two  cases  in  the  same  volumey 
Fletcher  v.  Reid(b)  and  Cox  v.  Reid{c),  it  was  distinctly 
held  that  the  registered  owners  were  prima  facie  liable. 
These  cases  were  long  after  it  was  settled  that  the  regis- 
tration was  by  no  means  conclusive,  and  that  the  question 
was  one  of  credit:  and  in  the  latter  case  the  law  on  the 
subject  was  explained,  and  the  primfi  facie  case  against 
the  owners  was  rebutted  by  the  special  circumstances. 
The  rule  of  law  was  thus  laid  down  in  that  case  {d) :  "  It 
is  true  that  the  registered  owner  is  prima  fiicie  liable  for 
repairs,  because  it  must  be  presumed  that  work  from 
which  he  derives  a  benefit  was  done  with  his  privity.** 
So  in  Stokes  v.  Came  (e)  Lord  EUenboroughy  who  was 
well  aware  of  what  had  been  decided  in  Young  v. 
Brander  (g\  speaks  of  the  owners  as  being  liable  as  in 
the  common  case  of  stores  or  repairs  ordered  by  the 
master  of  a  merchant  vessel  Other  authorities  to  the 
same  effect  have  been  already  referred  to:  and  I  do  not 
think  that  there  is  any  authority  to  the  contrary. 

Then,  how  is  the  prima  facie  case  to  be  rebutted? 
Surely  by  proof  of  all  the  circumstances  by  which  the 
contract  is  proved  to  have  been  made  with,  and  the 
credit  given  to,  another,  and  not  to  the  legal  owner. 
A;id  all  the  facts  on  the  one  side  and  the  other,  as  to 
such  contract  and  credit,  must  be  for  the  jury. 

(a)  Ry.  4-  Moo.  42.  (6)  By.  ^  Moo,  202,  note  (a). 

(e)  By.  ^  Moo,  199.  {d)  Ru.  $•  Moo.  201. 

(e)  2  Campb.  339.  (s)  8  East,  10. 


326 


TRINITY  TERM. 


18o3.  The  authorities  are  very  distinct  as  to  the  controiil 

Fbobt        ^^^  possession  of  the  vessel,  and  as  to  the  party  who  is 
Oliver.       ^^  benefit  by  the  supplies,  being  material  circumstances 
in  such  inquiry.     In  the  cases  of  Cox  v.  Reid  (a)  and 
Crom/rfcmJ.     j7fefcA«-  V.  Reid  (b)  the  law  as  to  the  credit  was  ex- 
plained to  the  jury ;  and  the  facts  as  to  the  controul  and 
management,  and  for  whose  benefit  the  work  was  done, 
were  submitted   to  their  consideration.      The  case  of 
Jennings  v.  Griffiths  (c),  and   the   case  of  Dawson   v. 
Longford  (d)  there  referred  to,  are  particularly  worthy 
of  observation,  as  having  been  decided  by  Lord  Ten- 
terden,  who  may  be  said  to  have  been  better  acquainted 
with  this  particular  subject  than  any  other  Judge,  and 
who  repeatedly  acted  upon  and  laid  down  the  rule  as  to 
questions  of  this  kind  depending  on  contract  and  credit, 
and  not  on  registration  or  mere  ownership;  and  who 
was  most  unlikely  to  have  stated  anything  inconsistent 
with  the  doctrine,  of  questions  of  this  kind  depending 
on  contract,  so  well  recognised  at  the  time  of  the 
decision  in  question.     After  stating  the  general  rule  as 
to  such  questions  beitig  for  the  most  part  decided  by 
the  ownership,  to  which  I  have  before  referred,  that 
learned  Judge  proceeds :  **  But  it  may  so  happen  that 
the  name  of  a  person  may  be  retained  on  the  registry,, 
after  he  has  ceased  to  be  beneficially ^  interested  in  the  ship^ 
or  to  interfere  with  its  concerns,*     Why  were  those  facts 
so  referred  to  by  Lord  Tenterden,  if  they  were  utterly 
unimportant  for  the  consideration   of  the  jury?     He 
then  proceeds  to  illustrate  what  he  was  laying  down  by 
a  reference  to  the  case  of  Dowson  v.  Longford  (d),  a  case 
more  nearly  resembling  the  present  than  any  other  in 

(a)  By.  ^  Moo,  199.  (6)  Ry.  ^  Moo.  202,  note  (a). 

U)  %.  ^  Moo.  42.  (d)  Cited  in  Jiy.  $-  Moo.  42. 


Crompian  J. 
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the  books.  "There,"  he  says,  "the  registered  owner  1853. 
had  parted  with  his  interest  in  the  ship,  but  with  a  Frost 
stipulation  that  he  should  retain  possession  of  the  bill  Oliver. 
of  sale,  and  receive  part  of  the  profits,  until  the  bills,  in 
consideration  of  which  the  transfer  was  made,  should  be 
paid.  He  had  himself  been  in  the  habit  of  employing 
the  tradesmen  about  the  ship,  and  had  given  no  notifi- 
cation to  them  that  his  interest  in  the  vessel  had  ceased. 
And  the  jury  very  properly  said,  that  the  work  had  been 
done  on  his  credit"  It  is  said  that  this  decision  pro- 
ceeded on  the  ground  of  the  defendant  having  employed 
tradesmen  through  an  agent,  and  not  having  notified 
the  ceasing  of  the  authority.  If  in  that  case  the  plaintifP 
were  one  of  the  tradesmen  who  had  been  employed  as 
before,  or  if  the  orders  were  given  through  the  same 
master,  neither  of  which  distinctly  appears,  the  present 
case  would  in  that  respect  be  less  strong  agmnst  the 
owner  than  that  of  Dowson  v.  I^rngfard  (a) :  but  in 
other  respects  it  is  very  similar,  and  in  some  even 
stronger.  The  lien  on  the  bill  of  sale  for  the  payment 
of  the  bills  accepted  for  the  purchase  is  not  so  strong 
as  the  actual  keeping  possession  of  the  ship  for  the  pur* 
pose  of  obtaining  the  freight:  and  the  stipulation  for 
the  payment  out  of  th^  freight  is  of  the  same  nature  as 
the  agreement  for  the  share  of  the  profits.  If  the  case 
were  decided  merely  on  the  doctrine  of  the  non-com* 
munication  of  the  ceasing  of  the  authority,  why  should 
so  very  accurate  a  lawyer  as  Lord  Tenierden  have  relied 
on  the  other  fiicts?  The  authority  of  this  case  is  dis- 
tinct, as  shewing  that  facts  of  the  nature  of  those  in  the 

(a)  Cited  in  R^  ^  Moo.  42. 
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1853.        present  case  are  to  be  submitted  to  a  jury,  ihe  proper 
Fbost       judges  of  the  question  to  whom  the  credit  was  given. 
Oliver,  ^"^  ^^  looking  to  the  authorities  which  are  supposed 

to  establish  the  case  of  the  defendant,  I  find  them  all 
rompton  ,  cousistcnt  with,  and  many  of  them  confirmatory  of,  the 
doctrine  of  the  materiality  of  circumstances  like  those 
in  the  present  case,  as  rebutting  or  confirming  the 
liability  of  the  legal  owners.  In  Young  v.  Brander  (a) 
the  defendant  had  sold  his  vessel,  had  ceased  to  have 
had  anything  to  do  with  her  or  her  concerns ;  he  had 
done  all  he  could  as  to  perfecting  the  sale :  and  the  only 
case  against  him  was  that  the  vendee  had  not  performed 
some  of  the  requisites  of  the  registration  acts.  There 
was  an  entire  absence  of  the  circumstance  of  possession, 
or  controul  of  or  interest  in  the  ship,  which  are  to  be 
found  in  the  present  case.  Young  v.  Brander  (a),  there- 
fore, is  not  at  all  inconsistent  with  the  plaintiffs  propo- 
sition in  the  case  at  bar.  In  Briggs  v.  Wilkinson  {b) 
the  mortgagor  of  the  ship  continued  to  make  contracts 
as  managing  owner.  The  mortgagee  completed  his  title 
on  the  registry,  but  did  not  take  possession  or  interfere 
in  the  concerns  of  the  ship :  and  it  was  most  properly 
held  that  he  was  not  liable,  by  reason  of  the  legal 
ownership,  on  the  mortgagor's  contracts.  It  may  be 
observed  that  the  counsel  for  the  defendant,  Sir  James 
Scarlett  and  Baron  Parker  distinguish  the  case  from 
those  where  repairs  or  stores  have  been  ordered  by  the 
master,  who,  they  state,  is  of  necessity  the  agent  of  the 
owners  if  employed  generally  by  them.  Lord  Tenterden 
refers    to   the    mortgagee   never    interfering  with   the 

(a)  8  Eatt,  10.  (6)  1  B.  ^  C,  30. 
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concerns  of  the  ship.  And  Mr.  Justice  BayUy  pro- 
perly treats  the  case  as  one  where  the  defendant  bad 
merely  the  legal  ownership  as  mortgagee.  In  Frazer  v. 
Marsh  (a)  Lord  EUenborough  relies  on  the  fact  of  the 
registered  owner  having  divested  himself,  by  the  charter- 
party,  of  all  controul  and  possession  of  the  vessel,  for 
the  time  being,  in  favour  of  another  who  has  all  the  use 
and  benefit  of  it.  When  I  find  observations  as  to  the 
fact  of  the  controul  and  possession,  and  the  benefit  to 
the  party,  occurring  in  so  many  cases,  I  should  feel  it 
difficult  to  say  that  the  controul  and  possession  remain- 
ing in  the  party  who  is  or  may  be  benefitted  by  the 
supplies  is  not  matter  to  be  considered  by  a  jury. 

In  Reeve  v.  Davis  (b)  the  charterer  of  the  steam  vessel 
in  question  was  the  captain,  to  whom  she  had  been  let 
by  the  defendants  for  twelve  months :  and  the  only  pre- 
tence for  the  defendants'  liability  was  from  the  fact  of 
the  defendants  having  to 'keep  the  engines  in  repair. 
The  counsel  for  the  defendants  relied  on  the  fact  of  the 
owners  having  given  up  their  legal  controul  at  the  time, 
of  their  having  retained  no  controul  over  the  vessel,  and 
havii^  no  right  to  go  on  board  of  her,  and  on  the 
charterer  being  bound  to  do  the  repairs  with  an  imma- 
terial exception.  Lord  Denman^  in  his  judgment,  refers 
to  the  controul  over  the  vessel  as  a  material  point.  Mr. 
Justice  lAttledak,  after  laying  down  the  general  rule  as 
to  the  prima  facie  liability  of  the  owner,  says  that  the 
party  for  whose  profit  the  ship  is  in  reality  employed  at 
the  time  has  the  benefit  of  the  work  done  on  board,  and 
is  liable  to  the  tradesmen  who  does.  The  case  of  repairs 
done  to  a  house  or  a  ship  or  a  carrii^e  were  mentioned 


1853. 
Frost 

V. 

Olivkb. 
Crvmpton  J. 


(A)  13  East,2'<iQ. 


(h)  \  A.^  E.  312. 
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1863.  in  ^^e  ai^unient  in  the  present  case:  and  I  quite  agree 
YtiOBT  ^^^^  ^'^^y  stand  on  the  same  footing  as  repairs  done  to 
ships,  with  regard  to  the  ownership  not  being  the  neces- 
sary criterion  of  the  liability.  But  I  do  not  agree  that 
CfompioH  J.  ^jjg  ownership  is  not  of  great  importance  in  ascertaining, 
as  a  question  of  fact,  to  whom  the  credit  was  given  and 
with  whom  the  credit  was  made. 

In  applying  to  the  present  case  the  principles  to  be 
deduced  from  the  authorities,  and  from  the  general  rules 
of  law,  I  cannot  say  that  I  am  satisfied  that  there  was 
no  evidence  to  go  to  the  jury  in  a  case  where  the 
defendant  remained  the  legal  and  to  some  extent  the 
beneficial  owner,  where  he  retained  the  possession  and 
controul  of  the  vessel  for  the  security  of  his  purchase 
money,  and  was  to  have  a  direct  interest  in  her  profits 
for  the  payment  of  his  purchase  money,  where  he  was 
by  the  contract  to  do  the  general  bulk  of  the  repairs, 
and  probably  to  supply  the  matters  in  question,  and 
where  there  was,  as  I  think,  evidence  for  the  jury  of  his 
having  concurred  in  the  nomination  of  the  captain,  and 
of  his  being  in  the  relation  of  owner  to  the  new  captain, 
and  where  the  goods  were  received  on  board  the  vessel 
whilst  under  the  direct  controul  of  his  own  agents,  and 
where  he  was  to  receive  benefit  from  them  by  getting 
paid  out  of  the  freight  if  they  enabled  the  vessel  to  be 
in  a  state  satisfactory  to  the  Emigration  Commissioners, 
and  where,  in  the  probable  event,  which  actually  hap- 
pened, of  the  executory  contract  going  off,  he  had  the 
whole  benefit  of  the  goods  for  himself. 

I  am  not  to  consider  whether  the  present  verdict  was 
satisfactory,  or  whether  a  contrary  verdict  might  not 
have  been  equally  or  more  satisfactory,  the  rule  not 
having  been  granted  as  on  a  verdict  against  evidence. 
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which  I  individually  was  inclined,  at  the  time  of  the        1863. 

motion,  to  think  was  the  real  question,  and  as  to  which        yho^ 

I  have  formed  no  decided  opinion :  but  it  is  suflBcient       qi^^vsi^ 

for  the  decision  of  this  rule  to  say  that  lam  not  satisfied 

that  there  was  no  evidence  to  go  to  the  jury.     And,  in  so      '^"^P*^  • 

deciding,  I  do  not  intend  in  the  least  to  interfere  with 

the  rule  of  law,  now  so  perfectly  well  settled,  that  these 

questions  are  pure  questions  of  contract  and  credit, 

which,  like  all  other  questions  of  goods  sold  or  work 

done,  are,  where  there  is  any  evidence,  to  be  decided 

by  the  jury,  who  are  to  take  into  their  consideration  all 

the  circumstances  of  the  case. 

Rule  discharged* 


Doe  on  the  demise  of  Benjamin  Agar  and 
Robert  Robinson  Rocliffe  against  James 
Brown. 


gJECTMENT  for  lands  in  Yorkshire. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  Whereapartj, 
last  Yorkshire  Summer  Assizes,  a  verdict  was  found  for  reminder  in 
the  plaintiff,  subject  to  a  case,  the  material  parts  of  which  J^n^tSedeT 
^ere  as  follows.  I'lTJi^V' 

Henry  Dvncom^ey  being  seised  in  fee  of  the  premises  ^^^^0"^"* 
in   question,    devised    them    to    his    nephew    Thomas  commence 

*  '•  immediateij* 

Buncombe  for  his  life,  remainder  to  trustees  to  preserve  the  ^antee, 

.1  .     ,  ,  i.    1       /.         without  entry, 

contmgent  remamders,  remamuer  to  the  use  of  the  first  tiOLes  an  im- 

son  of  the  body  of  the  said  Thomas  in  tail  male,  with  esute  carved 

remainders  over,  and   died  seised   in   1818.      Thomas  mainder; 

Duncombe,  the  tenant  for  life,  entered,  and  died  on  7th  ^I'^^g"^' 

making  tbe 
conveyance  as  effectual  as  if  attorumcut  had  been  made  by  tbe  tenant  of  the  particular 
estate. 
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1853.        December  1847,  leaving  Tkomas  Sling  Ay  Dvncambe  his 


Doe  dem.      eldest  son. 

Agar 


V. 

Bbown. 


By  indenture  of  28th  October  1820,  between  the  said 
Thomas  SUngsby  Buncombe  of  the  1st  part,  Edward 
CuUingworth  of  the  2d  part,  William  Lee  of  the  3d  part, 
and  William  Holly  a  trustee  for  CuUingworth^  of  the  4th 
part,  after  reciting  various  money  lending  transactions 
among  the  parties  of  the  first  three  parts,  in  considera- 
tion of  a  certain  agreement  between  them,  and  of  the 
delivering  up  of  certain  indentures  relating  to  the  trans- 
actions, and  for  other  considerations,  ''and  also  for  and 
in  consideration  of  the  further  sum  of  10«.  by  the  said 
William  Hall  to  the  said  TTiomas  Sliiysby  Duncombe 
paid,  he  the  said  Hiomas  SUngsby  Duncombe  granted, 
bargained,  sold  and  demised  unto  the  said  WUUam  Hall, 
his  executors,'*  &c.  the  premises  so  devised  by  Henry 
Duncombe^  to  have  and  to  hold  the  same  unto  the  said 
William  Hall,  his  executors,  &c.,  ''from  the  day  next 
before  the  dav  of  the  date  of  the  said  indenture,  for  the 
term  of  ninety  nine  years  thence  next  ensuing,  but 
subject  nevertheless  and  without  prejudice  to  the  life 
estate  and  interest  of  the  said  Thomas  Duncombe^**  on 
trusts  to  secure  payment  of  an  annuity  of  440/.  granted 
by  T/iomas  Slingsby  Duncombe  to  Edward  CuUingworth, 
with  a  proviso  for  the  cesser  of  the  term  on  payment  in 
full. 

By  indenture  of  26th  February  1821,  between  Thomas 
Slingsby  Duncombe  of  the  1st  part,  Thomas  Knight  of 
the  2d  part,  John  Wilson  of  the  3d  part,  the  said  Edward 
CuUingworth  of  the  4th  part,  and  the  said  William  Hall 
of  the  «5th  part,  inter  alia,  for  the  considerations  therein 
mentioned,  and  for  securing  the  payment  of  an  annuity 
of  125i  (which,  by  a  deed  recited  in  the  case,  had  been 
assigned  by  Thomas  Slingsby  Duncombe  to  Hall,  in  trust 
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for  Knight  J  Wilson  and  CuUin(fworth\   Tlwmcu  Slingshy        1853. 
Duncombe  "  did  grant,  bai]gain,  sell  and  demise  unto  ""j^^Tdcnu" 
the  said  William  Hally  his  executors,"  &c,  the  premises        ^^^^ 
devised  by  Henry  Duncombe^  "to  hold  the  same  unto       Brown. 
the  said  William  Hall^  his  executors,**  &c.,  for  the  term 
of  ninety  nine  yeans  from  the  day  next  before  the  date 
of  the  said  indenture,  if  the  said  Thomas  Slingsby  Dun- 
combe should  so  long  live,  subject  nevertheless  to  the 
life  estate  and  interest  of  Thomas  Duncombe^  in  trust  to 
secure  payment  of  the  annuity  of  125/. 

By  indenture  of  4th  September  1822,  between  Thomas 
Slingsby  Duncombe  of  the  1st  part,  Tliomas  Knight  of 
the  2d  part,  Edward  CulUngworth  of  the  3d  part,  and 
William  Hall  of  the  4th  part,  Thomas  Slingsby  Duncombe 
granted,  bargained,  sold  and  demised  unto  the  said 
WUUam  Hall,  his  executors,  &c.,  all  the  premises  devised 
by  Henry  Duncombe,  to  have  and  to  hold  the  same  unto 
the  said  William  Hall,  his  executors,  &c.,  for  the  term  of 
ninety  nine  years  from  the  day  next  before  the  date  of 
the  said  indenture,  if  the  said  Thomas  Slingsby  Duncombe 
should  so  long  live,  subject  to  the  life  estate  and  interest 
of  Thomas  Duncombe,  in  trust  to  secure  payment  of  an 
annuity  of  165/.  granted  by  Thomas  Slingsby  Duncombe 
to  William  Hall,  in  trust  for  Knight  and  CulUngworth. 

By  indenture  of  28th  October  1822,  between  Edward 
CulUngworth  of  the  1st  part,  William  Halloi  the  2d  part, 
and  John  Hearon  of  the  3d  part,  reciting  the  indenture 
of  28th  October  1820,  in  consideration  of  990/.  paid  by 
Hall  to  CulUngworth  for  the  purchase  of  one  fourth  part 
of  the  annuity  of  440^,  and  of  10«.  paid  by  Hearon  to 
CulUngworth,  CulUngworth,  at  HalVs  request,  bargained, 
sold  and  assigned  to  John  Hearon,  his  executors,  &c., 
"the  said  annuity  of  440/.,  together  with  the  said  inden-  ♦ 
ture,  to  have  and  hold  the  said  annuity  and  other  the 
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]  853.       premises**  unto  Hearan,  bis  executors,  &C.9  from  the  day 
Doedem.      o^  ^^e  date  of  the  indenture,  for  the  life  of  Thomas 
^^*        Slinffsby  Dujicambe,  upon  trust  for  Edward  CuUingtoorth 
Brown.       ^  ^^  ihtee  fourths  and  for  WUHam  Hall  as  to  one  fourth. 
The  case  then  set  out  the  will  of  WiOiam  HaU^  of  which 
Joseph  Agar  and  Wittiam  Champney  were  executors  and 
trustees ;  and  stated  the  deatl^  of  Champney  in  HalVs  life 
time,  and  the  death  of  Hall  on  15th  June  1828 ;  and  also 
set  forth  an  indenture  of  2d  August  1828,  by  which  all 
legal  and  equitable  interest  in  the  annuities  and  estates 
which  had  belonged  to  WUUam  HaU  then  deceased  were 
conveyed  by  Joseph  Agar  (in  execution  of  the  trusts  con- 
tained in   HaWs  will)  to  Thomas  Gregory  and  George 
LawtoHf  their  executors,  &c« 

By  indentures  of  lease  and  release  of  20th  and  21st 
May  1829,  the  release  being  made  between  TTiomas 
SUngsby  Duncombe  of  the  1st  part,  George  Earl  of  Ches- 
terfield of  the  2d  part,  and  William  Eaton  Mousley  and 
Charles  Clarke  of  the  3d  part,  Thomas  Slingsby  Duncombe 
conveyed  all  his  estates  in  Yorkshire^  subject  to  the  life 
estate  of  Thomas  Duncombe  and  to  the  several  charges 
then  affecting  the  same,  to  and  to  the  use  of  Mousley 
and  Clarke,  their  heirs,  &c.,  by  way  of  mortgage,  for 
securing  to  the  Earl  of  Chesterfield  53,847^:  and 
Thomas  Slingsby  Duncombe  covenanted  to  levy  a  fine 
with  proclamations;  which  was  duly  levied  in  Trinity 
Term  1851. 

By  indenture  of  20th  November  1830,  between  Thomas 
Gregory  and  George  Lawton  of  the  1st  part,  Joseph  Agar 
of  the  2d  part,  William  Hutchinson  Hearon  of  the  3d  part, 
John  Wilson  and  William  Taite  of  the  4th  part,  Edward 
Cullingworth  of  the  5th  part,  Joseph  Bilton  Wilson  of  the 
6th  part,  and  Richard  Wormald  of  the  7th  part,  after 
reciting  the  indenture  of  28th  October  1820,  the  inden- 
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ture  of  28lh  October  1822,  the  will  of  the  said  William        1853. 

Hallj  his  death  and  the  proof  of  his  will  by  Joseph  Agar^   '  jy^  ~^^^^ '" 

the  indenture  of  2d  August  1828,  the  death,  as  the  fact        ^^^^ 

was,  of  the  said  John  Hearon  on  the  11th  July  1828,      ^^o^^. 

and  the  appointment  by  his  will  of  the  said  William 

Hutchinson  Hearon  as  his  executor,  and  the  proof  of  the 

same  will,  and  a  certain  agreement,  it  was  witnessed  that, 

in  pursuance  of  the  said  agreement  and  in  consideration 

of  lOOOt  to  the  said  Thomas  Gregory  and  George  Lawton 

paid  by  the  sud  John  Wilson  and  William  Taite^  with 

the  consent  and  approbation  of  the  said  Joseph  Agar, 

being  the  full  consideration  for  the  purchase  of  the  said 

fourth  part  or  share  of  the  said  annuity  of  4407.,  Thomas 

Gregory,    George  Lawton,   Joseph   Agar    and    William 

Hutchinson  Hearon,  according  to  their  respective  estates, 

rights  and  interests  in  the  said  annuity  and  premises, 

bargained,  sold  and  assigned  unto  the  said  Joseph  Bilton 

Wilson,  his  executors,  &c.,  all  the  said  annuity  of  44021, 

and  all  the  estate,  right,  title,  interest,  trust,  possession, 

property,  possibility,  claim  and  demand  whatsoever,  as 

well  legal  as  equitable,  of  them  the  said  Tliomas  Gregory, 

George  Lawton,  Joseph  Agar,  William  Hutchinson  Hearon 

and  Edward  Cullingworth,  or  any  of  them,  of,  in,  to  or  out 

of  the  said  annuity  and  premises  or  any  of  them,  or  any 

part  thereof,  respectively,  upon  trusts  therein  mentioned: 

**  and,  for  the  considerations  therein  before  mentioned,  the 

said  Thomas  Gregory,  George  Lawton,  Joseph  Agar  and 

William  H  Hearon,  according  to  their  respective  estates, 

rights  and  interests  in  the  premises,  and  at  the  request  » 

and  by  direction  of  the  said  Edward  Cullingworth,  and 

at  the  nomination  and  appointment  of  the  said  Edward 

Cullingworth,  as  well  as  of  the  said  John  Wilson  and 

William   Taite,  bargained,  sold  and  assigned  unto  the 

said  Richard  Wormald,  his  executors,"  &c.,  the  messuages 
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1853         ®"^  ^^^^^  premises  in  and  by  the  said  indenture  of  28th 

October  1820  granted  and  demised,  and  all  the  estate  &c., 

Doe  dem. 
Agar         at  law  and  in  equity,  of  them  the  said  Thomas  Gregory, 

v» 

Brown.  George  J^toton^  Joseph  Agar  and  William  Hutchinson 
Hearon,  every  or  any  of  them,  of,  in  or  to  the  same 
premises.  To  have  &c.  the  said  premises  unto  the  said 
Richard  Wormald,  his  executors,  &c.,  upon  trusts  as 
therein  mentioned. 

The  said  Joseph  Agar,  by  his  will  dated  24th  December 
1841,  and  two  codicils  thereto,  dated  respectively  30th 
January  1844,  and  31si  July  1846,  all  duly  executed 
and  attested,  appointed  Benjamin  Agar  and  Robert 
Robinson  Rocliffe  (the  lessors  of  the  plaintiff)  and  Joseph 
Peart  his  executors.  He  died  on  13th  January  1847  ; 
and  the  said  will  and  codicils  were  duly  proved  on  12th 
February  1847  by  the  said  lessors  of  the  plaintiff.  Peart 
having  renounced  probate. 

In  February  1843,  the  said  Richard  Wormald  died, 
having  made  his  will,  by  which  he  appointed  Harriet 
Wormald  YiWwAe  executrix;  who,  on  17th  March  1843, 
proved  his  said  will.  The  said  three  annuities  of  440/., 
125/.  and  165/.  were  duly  paid  by  the  said  Thomas 
Slingsby  Duncombe  up  to  1st  January  1834,  when  they 
fell  in  arrear.  The  said  Edward  CuOingworth  died  in 
December  1841,  leaving  William  Singleton  his  executor. 
In  Hilary  Term  1848,  the  said  Harriet  fTonno/r/ brought 
an  action  of  ejectment  to  recover  the  said  premises,  and 
obtained  judgment,  and  received  the  rents  due  on  Lady 
day  1848,  and  for  some  time  afterwards. 

On  5th  June  1848,  the  said  Thomas  Slingsby  Duncombe, 
in  obedience  to  a  decree  of  the  High  Court  of  Chancery 
bearing  date  1 4th  AprU  1848,  executed  a  disentailing 
deed  of  the  said  lands,  tenements,  hereditaments  and 
premises  to  the  said  William  Eaton  Mousley  and  Charles 
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Clarke,  and  their  beirs,  to  hold  the  same,  subject  to  the        IS5S, 
several  chaises  and  incumbrances  affecting  the  same  at     Doe  dem. 
the  time  of  the  execution  of  the  said  indenture  of  mort-  t^* 

gage  of  21st  May  1829,  to  and  to  the  use  of  the  said       BaowN. 
William  Eaton  Mousley  and  Charles  Clarke,  their  heirs 
and  assigns  for  ever,  subject  to  the  equity  of  redemption 
then  subsisting  in  the  said  premises. 

By  indenture  of  Ist  July  1849,  made  between  the  said 
Benjamin  Agar  and  Robert  Robinson  Rocliffe  of  the  1st 
part,  William  Singleton  of  the  2d  part,  WWiam  Gray, 
John  Kirlew  and  John  Singleton  of  the  3d  part,  the  said 
John  Singleton  of  the  4th  part,  Thomas  Knight  of  the  5th 
part,  Thomas  Bulmer  of  the  6th  part,  Elizabeth  WalKs 
of  the  7th  part,  Thomas  Slingsby  Buncombe  of  the  8th 
part,  the  Earl  of  Chesterfield  of  the  9th  part,  and  WiUiam 
Eaton  Mousley  and  Charles  Clarke  of  the  1 0th  part,  after 
reciting,  amongst  other  things,  that  the  said  William 
Eaton  Mousley  and  Charles  Clarke,  in  pursuance  of  the 
powers  for  that  purpose  vested  in  them  by  the  said 
indentures  of  21st  May  1829  and  5th  June  1848,  and  at 
the  request  and  by  the  direction  as  well  of  the  said 
Thomas  Slingsby  Duncombe  as  of  the  said  Earl  of 
Chesterfield,  had  caused  all  the  premises  to  be  put  up 
for  sale  by  public  auction,  and  that  the  said  annuity  of 
1652.  was  then  vested  in  the  said  Benjamin  Agar  and 
Robert  Robinson  Rocliffe,  as  executors  of  the  said  Joseph 
Agar,  the  executor  of  the  said  William  Hall,  in  trust  for 
the  several  persons  parties  thereto  of  the  2d,  3d,  4th,  5th, 
6th  and  7th  parts,  and  that  there  was  a  sum  due  for 
arrears,  and  that  the  said  Benjamin  Agar  and  Robert 
Robinson  Rocliffe,  at  the  request  and  by  the  direction  of 
the  several  parties  thereto,  had  agreed  to  accept,  for  the 
repurchase  and  in  full  satisfaction  of  the  said  annuity 

VOL.    II.  z  E.   &    B. 
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1853.  and  of  the  arrears  thereof,  4097/.  18*.  lOA:  it  was 
Doodem.  witnessed  that,  for  the  considerations  therein  mentioned, 
^^  they  the  said  Benjamin  Agar  and  Robert  Robinson  RwiUffe^ 
with  the  privity  of  the  said  Thomas  SHngsby  Buncombe 
and  the  Earl  of  Chesterfield^  and  by  the  direction  &c., 
assigned  and  surrendered  to  the  said  WiUiam  Eaton 
Mousley  and  Charles  Clarke  the  said  demised  premises, 
and  all  the  estate,  right,  title,  interest,  term  and  terms 
of  years,  claim  and  demand,  both  at  law  and  in  equity, 
of  them  the  said  Bergamin  Agar  and  Robert  Robinson 
Rochffe,  in,  to,  out  of  or  upon  the  same  premises,  to 
the  intent  that  all  the  residue  which  was  then  unexpired 
of  the  said  term  of  ninety  nine  years,  and  all  other,  if 
any,  the  estate,  term  and  interest  of  them  the  said 
Benjamin  Agar  and  Robert  Robinson  RocKffe  in  the 
premises,  might  be  merged  and  extinguished  in  the 
reversion,  freehold  and  inheritance,  and  be  for  ever 
thencefortli  freed  and  absolutely  discharged  of  and  from 
all  the  trusts  of  the  said  indenture  of  4th  September  1822. 
By  another  indenture  of  1st  July  1849,  to  which  the 
said  Harriet  Wormaldf  Thomas  SUngsby  Duncombe, 
William  Eaton  Mousley  and  Charles  Clarhoy  George 
Earl  of  Chesterfield,  Thomas  Wood  Wilson  and 
others  were  parties,  after  reciting  and  witnessing  as 
therein  contained,  it  was  witnessed  that  the  said  Harriet 
Wormald,  with  the  privity  of  the  said  Thonuu  SHngsby 
Duneombe,  George  Earl  of  Chesterfield,  Thomas  Wood 
Wilson,  and  several  other  parties  thereto,  assigned 
and  surrendered  to  the  said  William  Eaton  Mousl^ 
and  Charles  Clarke  the  said  demised  premises,  to  the 
intent  that  all  the  residue  which  was  then  unexpired  of 
the  said  term  of  ninety  nine  years  created  by  the  said 
indenture  of  28th  October  1820  might  l)e  merged  and 
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extinguished  in  the  reversion,  freehold  and  inheritance        is53. 
th^eof,  and  be  for  ever  thenceforth  freed  and  absolutely      Doe  dem. 
dischaiged  of  and  from  all  the  trusts  of  the  said  indenture        ^y^^ 
of  28th  October  IS20.  »"*^*''- 

By  indenture  of  3d  July  1849,  made  between  the 
said  WUUam  Eaton  Mousley  and  Charles  Clarke  of  the 
1st  part,  the  said  Earl  of  Chesterfield  of  the  2d  part, 
John  Dalian  and  John  DaUon  of  the  3d  part,  the  said 
Hwmas  Stingsby  Duncombe  of  the  4th  part,  James  Brown 
(the  defendant)  of  the  5th  part,  and  John  William  Tottie 
of  the  6  th  part,  the  md  WiUiam  Eaton  Mousley  and  Charles 
Clarke^  with  the  privity  and  approbation  of  the  said 
Thomas  Slingsby  Duncombe  and  George  Earl  of  Chester^ 
field,  for  the  valuable  considerations  therein  mentioned, 
conveyed  all  the  said  estates  of  Copgrove,  BrearUm,  &c. 
(being,  amongst  others,  the  premises  devised  as  before 
mentioned  by  the  said  will  of  the  said  Henry  Duncombe\ 
to  the  said  defendant  James  Broum  and  his  heirs,  to  such 
uses  as  James  Brown  should  appoint,  and,  in  de&ult  of 
appointment,  to  him  and  his  assigns  for  life,  remainder 
to  the  use  of  Tottie,  his  executors,  &c.,  in  trust  for  Brown 
during  his  life,  remainder  to  the  use  of  Brown  and  his 
heirs. 

Actual  entry  was  made  by  the  lessors  of  the  plaintiff 
on  the  premises  previously  to  the  commencement  of  the 
action. 

Each  party  to  be  allowed  to  refer  to  any  of  the  deeds, 
instruments  and  probates  of  the  wills  which  relate  to  the 
matter  of  this  case ;  and  which  were  to  be  taken  as  part 
of  the  case.  Memorials  and  inrolments  of  all  such  of  the 
before  mentioned  deeds  and  instruments  respectively  as 
by  law  were  required  to  be  registered  and  inrolled  were 
duly  registered  and  inrolled. 

z  2 


340  TRINITY  TERM. 

1853.  The  said  Thomas  Slingsby  Buncombe  is  still  living, 

jj^^^^  The  question  for  the  Court  to  decide  is,  Whether  the 

Agar        verdict  should  be  entered  for  the  lessors  of  the  plaintiff 
Browm.       or  for  the  defendant. 

The  case  was  argued  in  last  Easter  Term  (a). 

Matthews  Seijt,,  for  the  plaintiff.  The  interest  in  the 
land  created  by  the  indenture  of  26th  February  1821  is 
now  an  existing  legal  term  for  ninety  nine  years  in  pos- 
session, and  is  vested  in  the  lessors  of  the  plaintiff,  as 
representing  Joseph  Agar  the  executor  of  William  Hall^ 
the  original  trustee.  The  deed  of  2d  August  1828  did 
not  transfer  from  Agar  those  estates  in  which  Hall  was 
a  mere  trustee;  and  it  is  not  disputed  by  the  other 
side  that,  if  this  interest  is  a  subsisting  legal  term,  it  is 
vested  in  the  lessors  of  the  plaintiff.  But  they  make 
three  points.  First,  they  say  that  the  interest  created 
by  the  indenture  of  28th  October  1 820  is  a  prior  legal 
interest  still  subsisting,  and  consequently  that  the  lessors 
of  the  plaintiff  cannot  recover  in  ejectment ;  Secondly, 
that  the  interest  created  by  the  indenture  of  26th 
February  1821  meiged  in  that  created  by  the  indenture 
of  4th  September  1822,  which  last  mentioned  interest  was 
surrendered  by  the  lessons  of  the  plaintiff  by  the  deed 
of  1st  July  1849,  conveying  the  annuity  of  165^,  which 
the  term  of  4th  September  1822  was  created  to  secure. 
Thirdly,  that  the  general  words  used  in  the  first  deed  of 
1st  July  1849  operated  as  a  surrender  of  all  legal  interest 
whatsoever  belonging  to  the  lessors  of  the  plaintiff.  In 
considering  these  questions,  the  date  of  the  death  of 
Thomas  Duncomhe  is  material.  He  died  in  1847;  be- 
fore that  date  Thomas  Slingsby  Duucombe  had  no  legal 

(a)  May  3d  and  6th.  1863;  before   Lord  Campbell  C.  J.,   Wightman, 
Erh  and  Crompton  Js. 
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estate  in  possession;  he  was  but  tenant  in  tail  in  re-  1853. 
mainder.  Being  so,  he  could  not  grant  a  term  of  years  p^  j^j^^ 
in  possession ;  and  each  of  the  three  deeds  of  28th  Oo-  ^®^* 
tober  1820,  26th  February  1821,  and  4th  September  1822,  Brown. 
operated,  not  as  a  grant  of  a  term  in  possession,  but  as 
passing  an  interesse  termini.  An  interesse  termini  does 
not  become  an  actual  term  in  possession  till  the  person 
entitled  to  it  enters.  The  interesse  termini,  created  by 
the  deed  of  28th  October  1820,  passed  by  various  mesne 
conveyances  to  Harriet  Wormaldy  who,  in  1848,  recovered 
in  ejectment  She,  by  the  second  indenture  of  1st  July 
1849,  surrendered  her  interest,  which  had  then  become 
a  term  in  possession,  to  Mousley  and  Clarke,  the  persons 
in  whom  the  immediate  reversion  was  then  vested ;  and 
it  was  then  merged  and  gone.  *  It  will  be  said  that,  if 
the  interest  created  by  the  deed  of  26th  February  1821 
still  subsists,  it  was  a  remainder  immediately  expectant 
upon  the  term  of  Harriet  Wormald,  and  consequently 
would  prevent  the  merger  of  that  term  in  the  subsequent 
estate  of  Mausely  and  Clarke.  That  might  be  so,  if  the 
interest  of  the  lessors  of  the  plaintiff  had  then  been  a 
legal  term ;  but  until  entry,  which  completes  the  lease, 
there  was  but  an  interesse  termini ;  fVatkins  on  Convey^ 
andnffy  by  Preston,  p.  203, 4th  edition :  and  ^^  an  interesse 
termini  will  not  prevent  a  merger  of  two  estates,  ex- 
pectant on  each  other,  though  it  be  interposed  between 
them ;"  3  Preston  on  Conveyancing,  120  (3d  edition);  and  * 
p.  121-124,  where  Salmon  v.  Swann  (a)  is  commented 
on.  In  the  same  book,  p.  207,  it  is  laid  down  generally 
that  an  interesse  termini  will  neither  cause  nor  prevent 
a  merger.  The  interest  conveyed  to  Hall  by  the  deed 
of  4th  September  1822  was  no  legal  estate,  as  it  was  not 
perfected  by  entry;    Chatfield  v.  Parker  {b),  Miller  v. 

(a)   Cro.  Jac.  619.  (6)  8  5.  J-  C.  543. 
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1853.        Green  (a).     Even  if  it  could  operate  under  the  Statute 

Doedem.      ®^  Uses,  there  is  no  election  that  it  should;  Haigh  v. 

AoAR        Jaggar{by     And  the  interest  created  by  the  deed  of 

BaowN.      26th  February  1821  could  not  merge  in  a  mere  in- 

teresse  termini.     Lastly,  as  to  the  supposed  release  by 

the  general  words  of  the  first  deed  of  1st  July  184  9.    The 

object  of  that  deed,  as  appears  by  the  recitals  in  it,  was 

to  convey  the  annuity  of  165/.,  and  to  put  an  end  to  the 

term  of  4th  September  1822.    That  being  so,  the  general 

words  will  be  restrained  by  the  recitals. 

Cowling,  contra.  The  interest  which  passed  from 
TTiamas  SUng^  Duncombe  to  WilUam  Hall  by  the  three 
deeds  was,  in  each  case,  a  legal  term  in  its  inception. 
Thomas  Slingsby  Duncombe  had,  at  the  time  he  executed 
those  deeds,  a  vested  remainder  in  tail.  In  each  of  them 
there  is  a  valuable  consideration ;  and  even  the  nominal 
consideration  from  HaU  is  sufficient  to  pass  a  use.  The 
passages,  cited  on  the  other  side  from  Wathins  and  from 
Preston,  are  quite  accurate  when  applied  to  leases  at 
common  law  by  a  person  in  possession.  In  such  a  case, 
entry  was  required  to  complete  the  lessee's  title ;  but,  at 
common  law,  the  lease  by  a  remainderman  or  reversioner 
did  not  operate  as  a  lease ;  it  operated  as  a  grant  of  part 
of  the  remainder  or  reversion.  The  grantee  had  no  power 
to  enter ;  and  his  grant  was  perfected,  not  by  entry,  but 
by  the  attornment  of  the  tenant  in  possession.  And  this 
distinction  is  pointed  out  in  Wathins  on  Conveyancing, 
by  Preston  (4th  edition),  p.  204,  where  (after  the  passage 
cited  from  p.  203  by  the  other  side)  it  is  said:  *'So  a 
grant  of  a  term  by  a  person  who  has  a  reversion  or  re- 
mainder, may  be  a  present  and  immediate  estate,  capable 

(a)  8  Bing.  92.      .f.  C.  2  Cr.  ^  J,  142. 

\h)  16  Af.  f-  W.  627.     See  Haigh  v.  /o^^for,  3  Exch,  54. 
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of  enlaigement,  before  entry."  At  common  law,  then,  1853. 
the  deed  of  28th  October  1820  would  have  been  a  grant  ~Doe  deinT" 
of  80  much  of  the  reversion,  imperfect  unless  Thomas  ^®^* 
Buncombe  the  tenant  for  life  attorned,  but  on  his  B»own. 
attornment  complete.  And  now,  since  stat.  4  Ann. 
c.  16.,  attornment  is  supplied ;  note  (4)  to  Thursby  v. 
Fbtnt  (a).  But  the  deed  would  also  operate  as  a  con- 
veyance under  the  Statute  of  Uses.  In  fVatkins  on 
Conveyancing^  by  Preston  (4th  edition),  p.  16,  it  is  said: 
''  A  term  also  created  by  bargain  and  sale  (unless  from 
the  form  of  the  limitation  it  is  an  interesse  termini)  vests 
immediately  and  becomes  an  actual  estate  on  the  execu- 
tion of  the  baigain  and  sale.**  In  the  present  case,  the 
operative  words  of  the  deeds  are  the  ordinary  words 
of  a  bargain  and  sale.  In  2  Preston  on  Conveyancing^ 
(2nd  edition)  p.  228,  the  authorities  are  collected ;  and 
it  is  said:  ^'  From  the  cases  to  which  reference  has  been 
made,  it  was  easily  to  be  collected  that  a  particular  estate 
for  years  might  be  created  by  bargain  and  sale,  and 
neither  entry,  attornment,  or  enrolment  was  essential 
to  the  eflScacy  of  thb  assurance.  The  bargain  and  sale 
passed  an  use,  and  the  use  was  executed  by  the  statute 
of  27  Henry  WYL.  for  transferring  uses  into  possession, 
and  the  use  became  a  term,  in  other  words,  an  actual 
estate ;  and  the  bargainee  was  without  entry,  precisely  in 
the  same  circumstances  as  a  lessee  at  the  common  law 
was  after  entry  or  attornment :"  except  as  to  the  right 
to  maintain  trespass.  The  effect  of  a  deed  granting 
a  term  out  of  a  reversion  is  explained  in  4  Bac.  Abr. 
846  &c.  (7th  ed.),  lit.  Leases  (N),  Com.  Dig.  Attorn- 
ment  (L).  The  result  is  that  each  of  the  three  terms 
was  a  legal  estate  in  its  first  inception ;  and,  if  that  be 
so,  it  seems  to  be  conceded  that,  being  at  one  and  the 

(a)  1  ffmt,  Saund.  234  a. 
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1853.  same  time  in  Hall^  the  two  prior  legal  estates  would  merge 
D^^dem.  ^°  '^®  '^^  ^f  ^®  *^''®®  terms.  But,  even  supposing  they 
Agar  ^^j^  ^^j.  actual  estates,  still  the  acceptance  of  a  second 
Brown.  interesse  termini  for  the  same  term  as  a  previous  one  ope- 
rates as  an  extinguishment  of  it ;  Co.  Litt.  338.  a. ;  note  (2) 
to  the  same  passage  in  the  11  th  edition  (printed  in  Har- 
grave  and  Butler'^  edition);  Ives  Case{a)i  Sir  Moyle 
FincKs  Case  {b).  But,  if  for  any  reason  the  terms  were 
not  merged  in  each  other,  the  first  term,  created  by 
the  deed  of  28th  Octcber  1820,  is  outstanding,  as,  on 
that  hypothesis,  it  was  not  surrendered  by  Harriet 
Wormald  by  the  second  deed  otJuJy  1st  1849  to  MousUy 
and  Clarke;  for,  though  it  was  intended  to  be  a  sur- 
render, the  existence  of  an  intervening  estate  prevents  ii 
from  operating  as  one ;  and  it  operates  as  a  conveyance* 
Lastly,  the  term  vested  in  the  lessors  of  the  plaintiff  was 
surrendered  by  the  first  deed  of  July  Ist  1849,  to  which 
the  lessors  of  the  plaintiffs  were  parties.  By  it  they  sur- 
rendered to  Mousley  and  Clarke,  who  were  then  owners 
of  the  legal,  estate  in  the  inheritance,  "  all  the  estate, 
right,  title,  interest,  term  and  terms  of  years,  claim  and 
demand,  both  at  law  and  in  equity,  of  them"  in  the  pre- 
mises. These  words  are  quite  large  enough  to  include 
the  term  granted  by  the  deed  of  26th  February  1821. 
It  is  true  that,  by  the  recitals  in  the  deed,  it  appears 
that  the  principal  object  was  to  purchase  the  annuity 
secured  by  the  deed  of  4th  September  1822,  and  that 
there  was  no  intention  to  convey  the  annuity  secured  by 
the  deed  of  26th  February  1821.  But,  though  there 
was  no  intentibn  to  purchase  all  the  annuities,  it  was  an 
object  of  the  deed  to  get  in  all  the  legal  estate ;  and  the 
general  words  should  not  be  restrained  so  as  to  frustrate 
that   secondary  object.     As   to   the  cases  of  Miller  v. 

ijA)  r,  Rep.  1 1  a.  {h)  6  Htp.  03  a.  69  b. 
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Green  (a)  and  Haigh  v.  Jaggar{b\  cited  on  the  other  1853. 

side,  they  both  turned  upon  the  point  of  pleading  and  Doe  dem. 
on  the  doctrine  of  election^  which  is  here  immaterial 


Matthews  Seijt.,  in  reply.  It  is  true  that  a  reversion 
may  be  conveyed:  but,  if  a  term  of  years  be  carved 
out  of  a  reversion  and  conveyed,  the  ordinary  incidents 
of  a  lease  for  years  attach.  The  Statute  of  Uses  re- 
quires that  there  shall  be  a  party  seised  to  the  use; 
Watkins  on  Conveyancing  (4th  ed.,  by  Preston)^  137, 
237,  238.  [Lord  Campbell  C.  J.  But,  supposing  this 
so,  what  effect  on  the  interests  in  the  terms  of  years 
would  be  produced  by  Thomas  SUngsby  Buncombe  be- 
coming tenant  in  tail  in  possession,  in  1847  ?]  That 
would  not  convert  an  interesse  termini  into  a  lease  in 
possession,  unless  the  lessee  necessarily  took  by  way  of 
use ;  but,  in  default  of  an  express  limitation  by  way  of 
use,  or  election,  whatever  may  operate  at  common  law 
will  so  operate ;  Haigh  v.  Jaggar  (i),  Miller  v.  Green  (c). 
Further,  as  the  terms  came  to  Agar,  the  lessor  of  the 
plaintiff,  not  by  the  act  of  parties,  but  by  operation  of 
law,  there  would  be  no  merger  by  their  coming  together 
in  him.  It  is  true  that  an  acceptance  of  a  term  by 
one  already  in  possession  of  a  term  has  the  effect  of  a 
surrender  of  the  entire  term ;  but  that  applies  only  to 
leases  in  possession.  Stat.  4  Ann>  c,  16.  s,  9.  has  no  ap- 
plication. The  attornment  which  that  statute  supplies 
takes  effect  according  to  the  interest  which  the  landlord, 
the  party  to  whom  the  attornment  is  made,  had  at  the 
time.  But  here  the  termor  had  not  an  interest  which 
could  be  perfected  by  attornment,  so  as  to  become  an 
interest  in  possession.  The  terms  were  created  to  secure 
the  annuities,  not  to  give  the  parties  possession.     [Lord 

(a)  8  Binff.  92.     S.  C.  2  Cr.  §•  J.  142.  (6)  16  M.  ^  m  525. 


V. 

Baowv. 
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1853.         Campbell  t!.  J.     One  would  suppose  the  words  **baigain 

DoedeuL      ^^^  ^ale  "  to  be  introduced  for  the  very  purpose  of  intro- 

^^"^^        ducing  the  effect  of  the  Statute  of  Uses.]    That  is  foreign 

Brown.       ^^  ^^  object  of  the  parties  to  the  transaction;  and  the 

Court  will  look  to  that  object;  GooddOe  dem.  Edwards 

V.  Bailey  (a). 

Cur.  adv,  vnlt 

Lord  Campbell  C.  J.,  in  this  Term  {June  13th), 
delivered  the  judgment  of  the  Court. 

In  this  case  the  argument  turned  upon  the  question 
whether  certain  deeds,  purporting  to  be  demises  for 
ninety  nine  years,  made  by  Mr.  Thomae  SUngsby  Dun- 
combe  whilst  tenant  in  tail  in  remainder  of  the  premises 
in  question,  and  in  the  lifetime  of  his  father,  tenant  for 
life  of  the  same  premises,  operated  by  way  of  interesse 
termini  only,  or  created  an  estate  in  the  premises. 

In  order  to  make  out  any  case  on  the  part  of  the 
lessors  of  the  plaintiff,  it  was  necessary  for  them  to 
establbh  that  the  deeds  in  question  operated  merely  by 
way  of  interesse  termini,  and  not  so  as  to  create  any 
estate.  If  they  operated  as  a  conveyance  of  part  of  the 
remainder,  the  plaintiff's  case  would  be  answered  in  two- 
ways.  First,  the  lease  of  26th  February  1821,  on  which 
this  ejectment  was  brought,  would  be  merged  in  the 
subsequent  term  of  the  4th  September  1822,  by  the  same 
lessor  to  the  satne  lessee.  And,  secondly,  if  the  plaintiff's 
lease  were  kept  alive,  the  legal  title  under  it  could  not 
vest  in  possession,  because  a  prior  term  of  years  of  the 
28th  October  1820  would  have  been  prevented  from 
merging  in  the  inheritance  under  a  deed  of  Ist  July 
1849,  by  reason  of  the  plaintiff's  term  intervening 
between  such  prior  term  and  the   inheritance.     If  the 

(a)  2  Cowp,  697.  600. 
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plaintiff's  term  was  in  existence  as  a  term  at  the  time  of        }S5S. 
the  intended  surrender  of  Ist  Jufy  1849,  that  deed  could  ^D^^TdomT 
not  have  operated  as  a   surrender,   but  would   have        ^^^* 
operated  as  a  grant  of  the  prior  term  to  the  owners  of      Brown. 
the  inheritance ;  and  such  prior  term,  not  mei^^ing,  by 
reason  of  the  plaintiff's  term  intervening,  would  bar  the 
right  of  the  lessors  of  the  plaintiff  under  their  term. 

To  prevent  such  effect  of  the  terms,  the  plaintiff  was 
obliged  to  contend  that  the  deeds  operated  only  by  way 
of  contract  to  pass  an  interesse  termini,  and  that,  in  the 
absence  of  any  election,  they  could  not  have  passed  any 
estate  under  the  Statute  of  Uses,  but  must  be  taken  as 
operating  at  common  law.  And  that  no  estate  was 
created  under  them  until  the  entry  made  under  the  one 
on  which  an  ejectment  was  brought,  and  the  possession 
recovered  by  Harriet  fFarmald,  and  until  the  lessors  of 
the  plaintiff  entered  under  their  lease  before  the  present 
ejectment 

Several  nice  questions  were  argued  as  to  what  might 
have  been  the  result  if  those  deeds  had  operated  by  way 
of  interesse  termini,  and  as  to  how  tax  they  might  have 
operated  under  the  Statute  of  Uses.  But  we  think  that 
we.  are  not  called  upon  to  decide  any  of  these  questions; 
as  we  are  of  opinion  that  the  deeds  operated  as  a  con- 
veyance of  part  of  the  remainder  under  which  an  estate 
for  years  was  carved  out  of  the  remainder,  and  vested  at 
once  in  the  respective  lessees,  by  virtue  of  the  Statute  of 
Anne^  which  gives  operation  to  such  deeds  in  the  same 
manner  as  if  an  actual  attornment  had  taken  place. 

At  common  law,  reversions  and  remainders,  lying  in 
grant  and  not  being  capable  of  being  perfected  by  livery, 
as  in  the  case  of  the  grant  of  a  freehold,  or  by  entry  in 
the  case  of  the  grant  of  a  leasehold  interest,  required,  for 
many  purposes,  an  attornment  of  the  tenant  of  the  par- 
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1853.  ticular  preceding  estate :  but,  where  such  attornment  was 
Doe  dem.  obtained,  the  reversion  or  remainder,  or  the  estate  carved 
Agar  ^^^  ^f  j^^  vested  so  as  to  give  the  grantee  the  right  to  the 
Brown.  rents  and  services  attached  to  the  reversion,  and,  since 
Stat  32  H,  8.  c.  34.,  to  sue  on  any  covenant  running 
with  the  reversion.  The  eifect  of  this  doctrine  with  re- 
gard to  leases  carved  out  of  the  reversion  or  remainder  is 
very  distinctly  stated  in  Bac.  Abr.  tit.  Leases  (N)  (a).  If 
the  grantees  of  such  leases  could  not  obtain  an  attorn- 
ment, they  might  at  their  election  treat  the  grant  as  an 
interesse  termini :  but,  where  they  obtained  the  attorn- 
ment, the  grant  operated  as  a  conveyance  of  so  much  of 
the  reversion.  The  statute  of  4  Ann.  c.  16.  s.  9.  now 
makes  all  grants  of  manors  or  rents,  or  of  the  reversion  or 
remainder  of  any  messuages  or  lands,  effectual  to  all  in- 
tents  and  purposes,  without  any  attornment  of  the  tenants 
of  the  manors  or  of  the  lands  out  of  which  the  rent  shall 
be  issuing,  or  of  the  particular  tenants  upon  whose  estates 
any  such  reversions  or  remainders  shall  and  may  be 
expectant  or  depending,  as  if  their  attornment  had  been 
had  and  made. 

We  must  therefore  consider  these  deeds  as  grants  of 
interests  out  of  a  remainder  to  which  the  tenants  of  the 
preceding  estates  have  attorned :  and  the  case  then  falls 
directly  within  the  rule — as  laid  down  in  the  passage  in 
Bacan^s  Abridgment :  and  we  must  hold  that  the  estates 
passed  by  way  of  grant  of  the  terms  carved  out  of  Thomas 
Slingsby  Duncomb^s  remainder,  and  vested  at  once  in  the 


The  foundation  of  the  plaintiff's  case  therefore  failed : 
and  our  judgment  must  be  for  the  defendant 

Judgment  for  the  defendant. 

(a)  Vol.  4,  p.  846  (7th  ed.). 
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Thomas  Andrews  against  William  Hailes.     ^'^th. 

EJECTMENT  for  certain  buadings  and  land  situate  ^  tcn^t  en- 

^  croacfaed  on 

in  Essex.  waste  land,  not 

_  .  .  belonging  to 

Defendant  appeared  for  all  the  premises  mentioned  his  landlord, 
in  the  writ.     On  the  trial,  before  Coleridge  J.,  at  the  last  hi?holding™" 
Spring  assizes  for  Essex^  evidence  was  given  that  the  He^buflt'orT* 
premises  in  question  consisted  of  a  bakehouse,  bam  and  nientrand*^**" 
stable.     The  defendant  had  been  tenant  from  year  to  «o°<«"«d  to 

J  occupy  It,  as 

year,  for  twenty  three  or  twenty  four  years,  first  to  the  f  Pjr*  ®^  *»|? 
plaintiff's  father,  who  died  in  1847,  and  then  to  the  wcillary  to 

the  occupation 

plaintiff,   of  a    farmhouse   with   appurtenances.     This  thereof,  for 

more  than 
property  extended  to  a  high  road,  on  the  other  side  of  twenty  years. 

which  was*  waste  land  open  to  the  road.     More  than  up  the  ordinal 

twenty  years  before  the  commencement  of  this  action,  i^dionl,but" 

the  defendant  took  in  a  small  portion  of  this  waste  land,  retahTthe^cn- 

opposite  to  the  farm  house  which  he  held,  and  on  the  hirow^*"! " 

other  side  of  the  road  and  immediately  adjoining  to  it.  Y^|"*^]5*J^ 

He  built  upon  the  land  so  taken  in  by  him  a  bakehouse      Held :  that 

an  encroach. 

and  offices,  which  he  occupied  along  with,  and  as  part  ment  made 
of,  the  farm  offices :  and  the  land  so  built  upon  consti-  circumstances 
tnted  the  premises  now  in  dispute.     The  defendant  had  lalidlord  and" 
held  the  whole  ever  since,  paying  no  additional  rent  l^me^t^ 
He  was  always  rated  for  the  premises  in  question,  and,  ^j^hi*  ^^that 
also,  was  always  rated  separately  for  the  premises  which  ^l '^^^^  2" 
he  originally   held  of  the   plaintiff's  '  father.     In  July  to  shew  by 
1850,  the  plaintiff  gave  the  defendant  notice  to  quit  that  the  en. 

croachment 
was  not  made 

as  part  of  the  holding ;  and  that  the  mere  intenrention  of  the  road  did  not  rebut  the 

primi^  facie  presumption. 


V. 

Hailbb. 
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1853.  'Hhe  house  and  premises,  with  the  appurtenances, 
Andrews  situate"  &c.,  "  which  you  hold  of  me  as  tenant  thereofi" 
The  defendant,  at  the  expiration  of  the  notice,  gave  up 
to  the  plaintiff  the  premises  which  he  had  originally 
taken,  but  refused  to  give  up  possession  of  the  land 
which  he  had  taken  in  from  the  waste:  and  for  this 
land  the  action  was  brought.  The  counsel  for  the 
defendant  contended  that  the  plaintiff  shewed  no  title, 
and  that  defendant  had  acquired  a  right  to  the  premises 
by  twenty  year^'  possession.  The  learned  Judge  directed 
a  verdict  for  the  plaintiff,  if  the  jury  believed  the  above 
facts  and  were  satisfied  as  to  the  identification  of  the 
premises  (as  to  which  there  was  some  dispute).  Ver- 
dict for  plaintiff.  Leave  was  given  to  move  to  enter  a 
verdict  for  defendant  on  the  objection  taken  :  the  Court, 
if  it  was  a  question  of  &ct,  to  draw  such  inferences  as 
a  jury  ought  to  draw. 

In  last  Easter  term,  itf.  Chambers  obtained  a  rule 
Nisi  accordingly. 

Slue  Seijt.  and  H.  Hawkins  shewed  cause  (a).  Tlie 
fair  inference  from  the  facts  is  that  the  defendant'  made 
the  encroachments  on  behalf  of  his  landlord,  intending 
to  annex  them  to  the  premises  which  he  held  as  tenant 
to  the  landlord,  and  treating  the  whole  as  one  connected 
property.  Doe  dem.  Lloyd  v.  Jones  (b)  is  a  strong 
authority  for  the  plaintiff.  The  land  enclosed  by  the 
tenant  was  there,  as  here,  separated  from  the  tenant's 
farm  only  by  a  road ;  that  cannot  be  considered  to  inter- 
nipt  the  contiguity.  And  it  was  there  held  that  the  legal 
presumption  is,  that  the  encroachment  is  made  for  the 

(a)  The  case  was  heard  partly  on  May.  23d,  and  concluded  on  thii  day. 
{h)  16  M.  $•  W.  680. 
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benefit  of  the  landlord,  though  the  presumption  may  be  1863. 
rebutted.  Bryaii  denu  Child  v.  ffmwood  (a),  Doe  dem.  andrbwb 
ChaUnor  v.  Davies  (ft),  Doe  dem.  Lewis  v.  Bees  (c),  Doe  Hailkb. 
dem.  Dunraven  v.  WiUiams  (d)y  Doe  dem.  Harrison  v. 
Murrett  (e),  all  support  this  doctrine.  The  cases  on 
this  point  were  cited  in  the  argument  in  Doe  dem, 
Baddeley  v.  Massey  {g)\  but  the  Court  there  held  that 
the  conduct  of  the  parties  shewed  that  there  was  no 
intention  of  uniting  the  parcels:  the  presumption  was 
therefore  rebutted.  Here  nothing  was  shewn  to  rebut 
the  presumption.  The  smallness  of  the  addition  accounts 
for  there  being  no  additional  rent:  and  in  Doe  dem. 
Uoyd  V.  Jones  {h)  Aldersan  B.  said  that  the  circum- 
stance was  immaterial.  The  plaintiff's  claim  cannot  be 
affected  by  the  separate  payment  of  rates,  a  transaction 
to  which  he  was  not  privy,  and  of  which  indeed  he 
was  not  shewn,  nor  was  likely,  to  have  any  knowledge. 
Then,  if  the  land  in  question  was  held  with  the  premises 
demised,  the  Statute  of  Limitations  has  no  effect; 
because  the  plaintiff's  right  to  the  whole  first  accrued 
on  the  expiration  of  the  notice. 

M.  Chancers  and  Prentice^  in  support  of  the  rule.  It 
is  not  a  presumption  of  law  that  wherever  a  tenant 
encloses  land  it  must  under  all  circumstances  be  for  the 
benefit  of  his  landlord.  It  certainly  would  not  be  so 
when  the  enclosure  was  in  a  distant  part  of  the  countiy. 
There  are,  no  doubt,  some  circumstances  under  which, 
according  to  the  decided  cases,  the  tenant  does  enclose 

(a)  I  TamiU.  208.  (()  I  Eap.  N.  P.  C.  461. 

(e)  6  C.  ^  P.  610.  id)  1  CtfP,  332. 

(«)  8  C.  ^  P.  134.  {g)  17  Q.  B, 

(A)  15  M,  $-  ^-  584. 


Andrews 

V. 

Hailkb. 
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1853.  for  his  landlord:  as,  however,  it  is  not  so  in  all  cases, 
that  must  be  a  question  of  fact.  [Coleridge  J.  No 
question  was  left  to  the  jury  upon  this  point ;  but  leave 
was  reserved  to  enter  the  verdict  on  the  understanding 
that,  if  it  was  a  question  of  law,  the  Court  should 
decide,  and,  if  a  question  of  fact,  the  Court  should 
draw  the  proper  inferences  from  the  undisputed  facts.] 
The  decisions  are  almost  all  cases  at  Nisi  priiks.  [Lord 
Campbell  C.  J.  Bryan  dem.  Child  v.  fVinwood(a)  was 
the  first  case ;  there  the  lessor  of  the  plaintiff  was  lord  of 
the  manor,  and  had  therefore  a  right  to  approve,  llie 
tenant  had  enclosed  part  of  the  waste ;  and,  as  that  act 
was  illegal  unless  done  for  the  lord,  it  might  well  be 
held  that  prima  facie  it  was  done  for  him.  But,  when 
the  land  enclosed  belongs  to  a  third  person,  it  does 
seem  strange  that  the  landlord  should  be  supposed  to 
authorize  his  tenant's  theft.]  In  most,  if  not  all,  of  the 
cases  the  landlord  was  the  freeholder  of  what  was 
enclosed.  In  Doe  dem,  Lewis  v.  Rees  (b)  the  enclosed 
land  was  between  the  farm  and  the  sea  shore,  joining  the 
two,  and  therefore  prima  facie  belonged  to  the  owner  of 
the  farm.  In  Doe  dem.  Lloyd  v.  Jones  {c\  it  is  true,  the 
lessor  was  not  owner  of  the  waste;  but  in  that  case 
there  was  an  agreement  endorsed  on  the  lease  that  what 
was  encroached  should  belong  to  the  landlord.  [Lord 
Campbell  C.  J.  I  think,  as  at  present  advised,  that  an 
agreement,  by  which  the  tenant  was  to  remove  his 
neighbour's  landmark  for  the  benefit  of  the  landlord, 
was  illegal ;  and  that  such  an  agreement,  amounting  to 
a  conspiracy  to  cheat  his  neighbour,  could  not  whilst 
executory  be  enforced :  but  it  may  be  another  question 

(a)  1   Taunt.  208.  (6)  6  C.  ir  P.  610. 

(c)   }f}  M.^  W.  680. 
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how  far,  after  it  was  executed,  the  tenant  might  be  pre-        1853. 
eluded  from  denying  that  it  was  part  of  the  holding.]      Andrews 
In  most  cases  the  slips  of  land  enclosed  are  parcels      hj^^Lks. 
beside  the  road :  the  presumption  arising  in  such  a  case 
is  discussed  in  JVhUe  v.  HOI  («).     [Coleridffe  J.     There 
have  been,  I  believe,  several  cases  in  which  encroach- 
ments, made  on  the  land  of  third  persons,  have  as  between 
landlord  and  tenant  been  held  to  belong  to  the  landlord; 
bat  I  do  not  know  that  they  have  been  discussed  in  banc, 
or  got  into  the  books  of  reports.] 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
verdict  entered  for  the  plaintiff  must  stand.  I  think  it 
must  be  considered  that  the  encroachment  in  thb  case 
was  held  by  the  defendant  as  part  of  the  demised  pre- 
mises ;  and,  that  being  so,  I  think  the  defendant  is  not 
at  liberty  to  deny  that  it  was  part  of  them.  I  procee<l 
on  what  the  civil  law  calls  exceptio  personalis,  and  the 
common  law  an  estoppel,  and  say  that  the  tenant  cannot 
deny  this.  I  do  not  adopt  the  doctrine  that  the  tenant 
steals  for  his  landlord,  and  that  therefore  the  landlord, 
at  the  end  of  the  demise,  is  entitled  to  claim  the  stolen 
property ;  but  I  think  that,  when  the  property  is  taken 
and  used  as  part  of  the  holding,  the  tenant  can  as  little 
dispute  the  title  to  it  as  he  can  dispute  the  title  to  any 
other  part  of  the  premises.  The  strange  doctrine^),  as  to 
stealing  for  the  benefit  of  the  landlord,  originated  in 
those  cases  where  the  landlord  was  lord  of  the  manor, 
and  the  tenant  encroached  upon  the  waste.  In  such 
cases  it  might  well  be  presumed  that  the  tenant  approved 

(a)  6  g.  B.  487. 
VOL.    IL  2    A  E.    &    B. 
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1853.  for  the  benefit  of  the  lord  who  had  a  right  to  approve: 
Andrews  but  the  idea  that  he  could  steal  the  land  of  another  for 
HaiLes.  b^  landlord  is  revolting  to  me,  as  it  was  to  my  prede- 
cessor Lord  Kenyan  (a).  In  the  present  case,  it  appears 
that  the  defendant  got  possession  of  the  encroachment 
by  virtue  of  being  tenant  of  the  demised  premises,  and 
that  he  occupied  it  as  part  of  these  premises.  They 
were  adjoining;  for  there  was  nothing  intervening  but 
the  road.  The  manner  in  which  the  property  was  rated 
goes  for  nothing,  as  there  was  no  evidence  that  the 
plaintiff  was  aware  of  it. 

Co^EBiDOE  J.  I  have  but  little  to  add :  but  I  think 
it  important  to  observe  that,  in  my  opinion,  the  pre- 
sumption  is  one  depending  on  the  inference  to  be  drawn 
from  the  facts.  It  is  the  tenant's  duty  to  preserve  his 
landlord's  boundary:  ii^  at  the  end  of  the  term,  that 
boundary  has  been  confused  by  enclosing  adjacent 
ground,  a  very  strong  presumption  arises  that  the 
enclosed  land  is  part  of  the  holding :  and  the  tenant 
is  not  entitled  to  meet  it  by  shewing  that,  though  he 
occupied  the  enclosure  as  part  of  the  holding,  it  was 
an  encroachment  But,  when  it  appears  that  the  case 
is  of  this  nature,  all  the  facts  must  be  weighed.  The 
contiguity  of  the  premises  or  their  separation ;  the  unity 
of  occupation  or  not:  all  facts  of  that  kind  are  to 
be  weighed.  I^  for  instance,  the  buildings  on  the 
encroachment  had  been  occupied  for  the  purpose  of 
carrying  on  a  trade  quite  unconnected  with  the  occu- 
pation of  the  fiurm  demised  to  the  defendant,  that  would 

(a)  See  Z>m  dtm.  CdcUmgh  ▼.  MuUitur,  I  E*p.  N.  P.  C.  460. 
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have  been  a  &ct  to  be  weighed.    In  the  present  case       ]863. 
there  is  nothing  to  rebut  the  presumption :  the  premises      ayxdkkwb 
were  contiguous;  for  the  interrention  of  a  right  of  way      haile«. 
is  not  as  if  land  in  the  occupation  of  a  third  person  had 
interrened :  and  the  occupation  of  the  buildings  on  the 
encroachment  was  always  ancillary  to  the  holding  of 
the  &rm.     I  have  therefore  no  hesitation  in  drawing 
the  inference  of  fiust,  that,  as  against  this  defendant,  the 
premises  belonged  to  the  plaintiff. 

Eblb  J.  From  the  decided  cases,  I  infer  the  law  to 
be  that,  when  the  power  to  encroach  is  derived  from 
the  occupation  of  the  premises  held  from  a  landlord, 
and  the  encroachment  is  occupied  as  if  it  was  a  part  of 
the  holdings  then,  at  the  end  of  the  tenancy,  the  pre- 
sumption, as  between  the  landlord  and  tenant,  is  that  it 
is  part  of  the  holding,  and  it  belongs  to  the  landlord* 
I  think  there  are  many  reasons  why  this  should  be  so; 
amongst  others,  I  think  the  encroachment  ought  not  to 
be  permitted  to  belong  to  the  tenant,  a  wrong-doer.  It 
is  true  that,  for  technical  reasons,  stealing  land  is  not 
larceny:  but  it  is  morally  a  theft;  and  it  ought  not  to 
enure  to  the  benefit  of  the  thieC 

Crompton  J.  I  think  that,  where  a  tenant  encloses 
small  portions  of  land  adjoining  to  his  holding^  the  pre- 
sumption is  that  he  makes  the  enclosure  part  of  his 
holding;  and,  unless  there  be  other  facts  shewing  the 
contrary,  it  b  at  the  end  of  the  tenancy  the  property  of 
the  landlord.     In  Doe  dem.  Lewis  v.  Reee  (a)  Parke  B. 

(a)  eC.4-P.  610. 

2  A  2 
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1853.  says:  ^'It  b  clearly  settled  that  encroachments  made 
Andrews  '^7  *  tenant  are  for  the  benefit  of  his  landlord,  unless 
HaIles  ^^  appears  clearly,  by  some  act  done  at  the  time  of  the 
making  of  the  encroachments,  that  the  tenant  intended 
the  encroachments  for  his  own  benefit,  and  not  to  hold 
them  as  he  held  the  farm  to  which  the  encroachments 
were  adjacent**  That  I  think  is  accarate.  The  inter- 
vention of  the  road  was  held  to  make  no  difference  in 
Doe  dem.  Lloyd  v.  Jones  (a).  In  the  present  case  there 
is  nothing  to  rebut  the  ordinary  presumption;  and 
therefore  I  think  the  premises  are  to  be  cpnsidered  part 
of  the  holding,  and  belonging  to  the  plaintiff. 

Lord  Campbell  C.  J.  added :  The  result  seems  to 
be  that,  in  the  opinion  of  this  Court,  where  the  en- 
croachment is  on  soil  not  the  property  of  the  landlord, 
the  presumption  should  be  stated  to  be  that  the 
encroachment  is  part  of  the  holding:  not  that  the 
tenant  encroached  for  the  landlord. 

Rule  discharged. 

(a)  15  M.  ^  W.  580. 
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The  Queen  against  Welch  Esquire  and  another,   wednuday. 

May  25th 

TLfJELLOR^  in  last  Term,  obtained  a  rule  calling  on    w,  by  written 

~Lr[jL     r»     ^     ,  1    r  rrr  1  t         i  Ty7»i>         Trr>Tt   T-«        •  agreement,  in 

Fredertck  Isaac  fVelch  and  William  Wills  iliSquires,  consideration 
two  of  the   justices  for   the   borough  of  Birmingham^  \^  \^\^  by  G. 
and  Robert  Whittaker,  to  shew  cause  why  the  said  two  eiecutilrand 
justices  should  not  hear,  determine  and  adjudicate  upon  *^*JJ^yj^be 
the  matter  of  the  information  and  complaint  of  Thomas  P*»<J  *^  ^*™  ^y 

'^  G.,  agreed  to 

Foxall  Griffiths,  on  behalf  of  himself  and  his  copartners,  work  for  and 

,  .  ,  Berve  (7.  as  a 

agamst  the  said  Robert  Whittaker,  tin-plate- 

From  the  affidavits  on  which  the  rule  was  obtained,  to  serve  no  one 

it  appeared  that,  on  18th  January  1853,  T.  F.  Griffiths  ^^/s'^onMnt 

exhibited    an    information,   and    obtained  a  summons  }!!^^"e  months, 

thereon,  against  jB.   Whittaker,  in  pursuance  of  which  f^e  e'x^^iraSon 

both  Whittaker  and  Griffiths  appeared,  on  22d  January,  of  three  months 

before  Mr.  Welch  and  Mr.  Wills,  justices  of  the  borough   ^V-  to  G.  of 

■^  ^      his  desire  to 

of  Birmingham,     The  information  charged  that,  on  2d  determine  tho 
December   then   last,    Whittaker,  *^  tin-plate-worker,  by    ir.  agreed  to 
agreement  in  writing  of  that  date,  for  and  in  consider-  service,  and 
ation  of  the  wages  therein  .agreed  to  be  paid  by  the  him»el*diu?ng 
said  T.  F.  Griffiths,  Jacob  Bright  Browett  and  George  t^J^^'J^ork ; 
Goodman   the   younger  to  the  said  R.   Whittaker,  did  *?|j^ratYon  of°' 

contract  with  the  said  T.  F.  Griffiths,  J.  B.  Browett  and  w^'s  services. 

,     agreed  to  pay 

G.  Goodman  the  younger  to  serve  them  as  a  handi-  \v.  on  Satur- 
day in  every 
week  during 

the  aforesaid  term  such  waees  as  articles  made  by  W.  should  amount  to  at  their  usual 

workmen's  prices.    Proviso  that,  if  after  the  expiration  of  twelve  months  either  party  should 

give  to  the  other  three  months*  notice  of  desire  to  determine  the  service,  the  service  should 

cease  and  the  agreement  be  void  after  the  expiration  of  the  time  mentioned  in  the  notice. 

And  JF.  authorised  G>  to.deduct  2«.  per  week  until  the  loan  of  3iL  should  be  paid. 
Held :  that  the  agreement  shewed  liability  on  the  part  of  G.  to  provide  W.  with  work  so 

long  as  the  service  continued,  and  was  not  void  for  want  of  mutuality,  and  might  be  enforced 

under  stat.  4  G.  4.  c.  34.  s.  3. 

And,  the  magistrates  having  refused  to  adyudicatc,  this  Court  made  absolute  a  rule 

ordering  them  to  adjudicate. 
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1863.  craftsman,  to  wit  as  a  tin-plate-worker,  for  the  term  of 
The  QoEEN  twelve  months  from  the  said  2d  day  of  December  last, 
Welch.  ^^^  ^^^  ^®  ^^  ^*  WhiUaher  did  enter  upon  such 
service  accordingly,  and  did  afterwards,  to  wit  on  the 
17th  day  of  January  instant,  at  the  said  borough  where 
the  said  R.  Whittaker  was  then  and  there  employed, 
and  unlawfully,  before  the  term  of  his  said  contract  was 
completed,  without  the  said  T,  F.  Griffiths^  J.  B,  Brawett 
and  6r.  Goodman  the  younger's  consent,  and  without 
just  excuse,  absent  himself  from  the  said  service  of  his 
said  masters ;  and  hath  from  thence  neglected  to  fulfil 
his  said  contract :  contrary  to  the  statute"  &c. 

The  agreement  was  produced  upon  the  hearing.  The 
material  parts  were  as  follows. 

"Agreement  made,  this  2d  day  of  December  1852, 
between  Hobert  Whittaker^  of  &c.,  "of  the  one  part, 
and  T.  F.  Griffithsy  J.  B.  Broweit  and  G.  Goodman 
junior,  of"  &c.,  "  manufacturers  and  copartners,  of  the 
other  part,  as  follows." 

"  The  said  IL  Whittaker^  in  consideration  of  the  sum  of 
3L  lent  and  advanced  to  him  by  the  said  T.  F,  GriffiUiM^ 
J,  B.  Browett  and  G.  Goodman  junior,  at  the  time  of 
the  execution  hereof,  and  of  the  wages  hereinafter 
agreed  to  be  paid  to  him  by  the  said  T.  F.  (?.,  J.  B,  B. 
and  G.  G.  junior,  doth  hereby  agree  to  work  for  and 
serve  the  said  T,  F.  G.,  J.  B.  B.  and  G.  G,  junior, 
their  executors,  administrators  and  assigns,  as  a  tin- 
plate-worker,  and  not  to  work  or  serve  any  one  else 
without  their  leave  or  consent  given  in  writing,  from  the 
date  hereof  during  and  until  the  full  term  of  twelve 
months  thence  next  ensuing,  and  also  for,  during  and 
until  the  expiration  of  three  calendar  months  after 
notice  by  him  the  said  R.  Whittaker  given  to  the  said 
7\  jF.  Griffiths,  J.  B.  Browett  and  G.  Goodman  junior, 
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of  his  desire  and  intention  to  determine  the  said  service.  1853. 
And  the  said  B.  Wkittaker  doth  hereby  further  agree  to  xbe  Qussn 
folfil  his  said  service  and  perform  his  work  in  a  good,  wJlch. 
skilful  and  workmanlike  manner,  in  all  things,  and  not 
to  absent  himself  during  the  usual  and  customary  hours 
of  work.  And  the  said  T.  F.  Griffiths,  J.  B.  Browett 
and  O.  Goodman  junior,  in  consideration  of  the  good 
and  fiuthful  services  of  the  said  it.  Whitiaker,  to  be 
performed  as  aforesaid,  do  hereby  agree  to  pay  unto 
the  said  R.  Whittaketi  on  the  Saturday  night  in  every 
week,  during  the  aforesaid  term  (usual  holidays  ex- 
cepted), all  such  wages  as  the  articles  made  by  the  said 
R,  Wkittaker,  as  aforesaid,  shall  amount  to  at  their  usual 
workmens'  prices  for  similar  articles.  Provided  always 
that,  if  (after  the  expiration  of  twelve  months  from  the 
date  hereof)  either  of  the  said  parties  shall  give  to  the 
other  or  others  of  them  three  calendar  months*  notice  of 
his  or  their  desire  to  determine  the  said  service,  then, 
after  the  expiration  of  the  time  mentioned  in  such 
notice,  the  said  service  shall  cease,  and  this  agreement 
shall  be  void,  except  only  as  to  any  remedy  for  every 
breach.  The  said  R.  Wkittaher  hereby  authorizes  the 
said  T.  F.  Griffiths,  J.  B.  Brawett  and  G.  Goodman 
junior  to  deduct  the  sum  of  2s.  per  week  until  the  above 
loan  of  32.  be  lawfully  paid."  (Signed  by  GriffUhsi 
Browettf  Goodman  and  fVhittaker.) 

The  magistrates,  upon  the  production  and  proof  of 
this  agreement,  declined  to  adjudicate,  stating  that  they 
considered  the  agreement  to  be  void  for  want  of 
mutuality  and  for  uncertainty. 

Alfred  WiUs  now  shewed  cause.  The  magistrates 
thought  that  they  had  no  jurisdiction  to  enforce  this 
agreement,  inasmuch  as  it  contains  no  contract,  express 
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1853.        or  implied,  that  the  master  should  find  work  for  the 

Irbe^^EEtT  ^^*"^ i  so  ^^^^  Ae  agreement  is  not  a  contract  within 
Wb^i^h  *^'-  ^  ^'  ^'  C.M.S.S.  That  there  is  no  ezpiess  con- 
tract to  that  effect  is  clear:  and,  firom  Ybunff  v.  Ttm- 
mins  (a\  it  appears  that  no  sach  contract  can  be  implied, 
and  that  this  renders  the  whole  an  agreement  without 
consideration.  The  test  su^ested  in  the  case  cited  was, 
whether  the  party  employed  could  have  sued  the  other 
party  for  not  providing  work :  and  it  was  held  that  he 
could  not  The  decision  has,  indeed,  been  questioned, 
but  npon  a  different  point  In  PSkington  v.  Scott  {b} 
it  was  held  that  the  agreement  contained  a  contract  to 
employ :  but  there  a  stipulation  was  inserted  to  pay  8L 
per  annum  absolutely,  besides  a  provision  that  a  moiety 
only  of  the  wages  should  be  paid  during  a  depression  of 
the  trade,  and  that  when  the  w(»*kman  was  sick  or  lame 
the  employers  might  employ  another:  and  fix>m  thence 
an  undertaking  to  employ  was  inferred.  It  is  true  that 
some  of  the  Bench  there  laid  a  stress  on  the  provision 
for  a  month's  notice,  and  there  is  a  provision  for  notice 
here :  but  the  value  of  that  circumstance  seems  to  have 
been  estimated  by  its  connection  with  the  other  facts  of  the 
particular  case.  In  Aspdin  v.  Austin  (c),  Dunn  v.  Sayles  (d) 
and  Rust  v.  Nottidffe  {e)  the  question  was  not  identical 
with  the  present;  for  there  the  contract,  which  it  was 
sought  to  infer,  was  one  to  permit  the  party  to  remain  in 
the  service  for  a  certain  time,  not  to  find  employment 
The  same  remark  applies  to  Elderton  v.  Emmenz  (y). 

(a)  1  O.  ^  J.  331.  (6)  15  Af.  ^  If.  657. 

(e)  5  Q.  B.  671.  (<£)  5  Q.  B,  685. 

(e)  \  E.^  B,  99. 

(^)  6  Com,  B,  ICO,  in  Exch.  Ch.,  reversing  the  judgment  of  C.  P.  in 
Elderiom  v.  Emmensj  4  Com.  B,  479.  Judgment  of  Excb.  Ch.  aflEumed 
in  Dom.  Proc.  after  the  decision  of  the  case  in  the  text  (12  Aug.  1853) ; 
Emmens  v.  EMerlon,  4  U.  L.  Cn. 
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But  Lord  DenmavLS  remark  in  Aspdin  v.  Austin  (a)  is  1853. 
important  "  Where  parties  have  entered  into  written  The  Qvees 
engagements  with  expressed  stipulations^  it  is  manifestly  Welch. 
not  desirable  to  extend  them  by  any  implications :  the 
presumption  is  that,  having  expressed  some,  they  have 
expressed  all  the  conditions  by  which  they  intend  to 
be  bound  under  that  instrument"  In  WiUiamson  v. 
Taylor  {b)  the  party  retained  endeavoured  to  recover 
for  non-employment,  on  an  agreement  like  this,  and 
failed.  What  would  be  a  suflScient  employment  ?  [Lord 
Campbell  C.  J.  What  a  jury,  under  the  circumstances, 
thought  reasonable.]  Lees  v.  Whitcomb  (c)  and  Syhes  v. 
Dixon  (d)  shew  that  such  an  agreement  is  void  for  want 
of  mutuality.  It  would  seem  to  have  been  understood, 
in  Hartley  v.  Cummngs  {e\  that,  in  the  case  of  want  of 
mutuality,  the  agreement  falls  also  within  the  objection 
of  being  in  restndnt.  of  trade.  And,  that  being  so,  the 
nominal  consideration  of  an  allowance  of  3il.will  not 
support  the  agreement;  per  Aldersan  B.  in  Hitchcock 
V.  Coher{gy 

MelloTf  contra,  was  not  called  upon. 

Lord  Campbell  C.  J.  The  objection  to  the  agree- 
ment has  been  very  perspicuously  put ;  and  the  Court 
is  much  obliged  to  the  learned  counsel  for  the  argument 
which  he  has  addressed  to  us.  But  I  am  clearly  of 
opinion  that  the  agreement  is  valid.  It  is  said  to  be 
invalid,  because  it  throws  no  obligation  on  the  employer 

(a)  5  Q.  B.  681.  (b)  5  Q.  B.  176. 

(c)  6  Binp.  34.  {d)  9  A.  ^  E.  693. 

(e)  5  Cam,  B,  247. 

iff)  6A.^  E.  438.  447.  Sec  pp.  456,  457. 
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1853.  to  provide  work.  But  it  seems  to  me  that  it  would  be 
ITie  QuBBN  unreasonable  to  adopt  this  construction.  The  servant 
Welch.  ^^ff^^^  to  work  for  the  master,  and  for  no  one  else,  (or 
twelve  months,  and  until  three  months'  notice  shall  be 
given.  In  consideration  of  that,  the  master  agrees  to  pay, 
on  the  Saturday  in  every  week,  all  such  wages  as  th^ 
articles  made  shall  amount  to  at  their  usual  price. 
Then  comes  a  proviso,  that,  if  after  the  expiration  of 
twelve  months  either  shall  give  to  the  other  notice  of 
his  or  their  desire  to  determine  the  service,  the  service 
shall  cease  after  the  expiration  of  the  time  mentioned 
in  the  notice,  and  the  agreement  be  void.  Is  there  not 
here  a  necessaiy  implication  that  the  employer  shall  find 
reasonable  work,  and  pay  for  the  articles  manufactured? 
Are  we  to  suppose  a  most  unreasonable  intention,  such 
as  never  could  have  entered  into  the  mind  of  either 
party  ?  The  necessity  of  giving  notice  clearly  shews 
that  there  is  some  obligation  on  the  employer.  What 
was  that?  To  find  reasonable  employment  according 
to  the  state  of  the  trade.  That  is  not  an  unilateral 
agreement,  but  a  mutual  agreement  with  something  to 
be  done  on  each  side.  This  view  does  not  conflict 
with  the  authorities.  On  the  contrary,  it  agrees  with 
PUkmgton  v.  ScoU  (a),  a  case  directly  in  point.  This 
therefore,  being  a  good  agreement,  and  within  the 
statute  referred  to,  ought  to  be  enforced;  and  the 
magistrates  have  jurisdiction. 

CouBBiDOE  J.  I  am  of  the  same  opinion.  Every 
case  of  this  sort  depends  on  circumstances  of  its  own : 
as  long  as  we  do  not  decide  upon  contradictory  principles 

(a)   15  M.  ^  W.  657. 
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there  is  nothing  in  the  fact  of  our  arriving  at  opposite  1868. 
results  in  different  cases.  We  must  treat  this  agreement  TheQusBN 
as  containing  the  words  of  both  parties,  and  give  to  those  wblcb. 
words  a  reasonable  construction.  The  agreement  con- 
templates that  the  relation  of  employer  and  employed 
shall  continue  for  twelve  months  and  until  the  expira- 
tion of  three  months'  notice ;  that  is,  for  fifteen  months 
at  least.  It  would  be  strange  if  the  relation  were  to 
continue  and  the  workman  not  to  be  paid.  If  there  were 
a  stipulation  for  paying  a  salary,  one  could  understand 
it :  but  here  the  stipulation  is  only  for  payment  for  the 
articles  manufactured,  at  certain  prices.  Besides  this, 
there  is  an  advance  of  SL,  a  loan  in  tact,  to  be  repaid 
out  of  the  wages  to  become  due,  at  2«.  per  weeL  How 
can  there  be  a  deduction  if  nothing  becomes  due  ?  The 
necessary  implication  is  that  the  master  is  to  find  work. 
But  it  is  enough  for  us  to  say  that  the  contract  is  not 
void:  the  particular  construction  is  for  the  magistrate. 

Cbompton  J.  (a).  I  am  of  the  same  opinion.  We 
should  be  deciding  almost  in  the  teeth  of  PilkingUm  v. 
Scott  (b)  if  we  held  this  agreement  void  for  want  of 
mutuality.  It  was  there  considered  that  jBufficient 
appeared  in  the  agreement  to  shew  the  master's  liability 
to  find  employment.  All  that  is  said  there  appears  to 
me  to  be  good  law:  I  should  be  sorry  to  throw  any 
doubt  upon  it.  I  think  that  nobody  but  a  lawyer,  on 
reading  this  agreement,  could  doubt  that  the  meaning 
was  that  the  master  was  to  find  employment.  What  my 
Lord  and  my  brother  Coleridge  have  said  is  unanswerable. 

(a)  ErU  J.  was  absent  on  account  of  a  domestic  ealamity. 
{b)  15  M.  ^  W,  667. 
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1853.        There  ia  to  be  payment  every  week.     The  implication 
The  Queen    ^^  ^  think,  stronger  in  this  case  than  in  PiVdngton  v. 

Rule  absolute  (ft). 

(a)  15  itf.  ^  IT.  657.  (6)  See  Ac^/iia  ▼.  Lord^  \2  Q.  B,  757. 


May  26tb. 


Mereditu  against  Meigh  and  others. 


ACTION    for    goods    sold    and 
General  traverse  of  the  declaration. 


delivered.  Plea : 
Issue  thereon. 
At  the  trial,  before  Crompton  J.,  at  the  last  Bodmin 
assizes,  it  appeared  that  the  defendants  were  manufac- 
turers of  earthenware  at  the  Potteries  in  Staffordshire. 
The  plaintiff  was  resident  in  Cornwall  On  12th  April 
1850,  the  defendants,  at  Handley  in  Staffordshire^  verbally 
ordered  from  a  person  of  the  name  of  Chsey  who  was  the 
agent  of  the  plaintiff  there,  a  cargo  of  china  stone  clay  to 
be  sent  by  sea  by  the  plaintiff,  consigned  to  The  Anderton 
Carrying  Company^  Liverpool^  for  the  defendants,  and  to 
be  insured  by  plaintiff  on  their  account     The  ordinary 


Goods,  of 
aboTe  the 
▼alueof  10/, 
were  verbally 
ordered  to  be 
shipped  con- 
signed to  The 
A.  Co,  at 
lAvtrpooL 
J%e  A.  Co. 
were  carriers 
by  inland  navi- 
gation to  the 
residence  of 
the  vendee. 
The  goods 
were  shipped 
on  board  the 
M.,  a  vessel 
selected  by 
the  vendor ; 
a  bill  of  lading 
was  signed, 

making  the  goods  deliverable  to  The  A.  Co.  at  lAverpoclt  and  was  forwarded  to  them ;  of 
all  which  the  vendee  had  notice,  and  did  and  said  nothing.  Then  the  goods  perished  at 
sea  on  their  voyage  to  LAverpool;  and  the  vendee  refusal  to  have  any  thing  to  do  with 
them.  The  above  facts  heins  proved  in  an  action  for  goods  sold  and  delivered,  leave  was 
reserved  to  enter  a  verdict  for  plaintiff,  if  these  facts  were  evidence  on  which  the  jury 
would  have  been  justified  in  finding  an  acceptance  and  receipt  within  sect.  17  of  the  Statute 
of  Frauds. 

Held.  I.  That  the  shipment  on  board  a  vessel  selected  by  the  vendor  and  the  signature 
of  a  bill  of  lading  making  the  goods  deliverable  to  the  vendee's  agent,  though  a  sufficient 
delivery  to  >opport  an  action  for  goods  sold  and  delivered,  was  not  sufficient  to  bind  the 
contract.  2.  That  the  receipt  of  the  bill  of  ladine  by  The  A.  Co.  (they  being  carriers  only), 
and  the  non-feasance  of  the  vendee  on  hearing  uat  the  goods  had  been  shipped,  were  not, 
under  the  circumstances,  sufficient  evidence  to  justify  the  jury  in  finding  a  verdict  for  the 
plaintiff.  SembU  t  That  the  acceptance  and  retention  of  a  bill  of  lading,  by  the  consignee, 
may  be  equivalent  to  an  actual  receipt  of  the  goods. 
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mode  of  transmitting  clay  firom  ConaoaU  to  the  Potteries  1853. 
is  by  sea  to  the  Mersey^  and  thence  by  inland  naviga-  me&kdith 
tion  to  the  Potteries.  The  Andertan  Carrying  Company  jj^^qh. 
are  public  carriers  on  the  inland  navigation,  from  the 
Mersey  to  the  PMeries^  as  was  well  known  to  all  the 
parties.  No  vessel  was  named  at  the  time  the  order 
was  given.  Close  wrote  to  his  principal,  the  plaintiff, 
advising  him  of  the  order,  and  received  an  answer  to 
the  effect  that  the  order  should  be  complied  with,  and 
the  cargo  sent  by  the  sloop  Marietta,  and  the  bill  of 
lading  sent  to  TTieAnderton  Carrying  Company;  but  that 
there  were  no  facilities  for  effecting  an  insurance  in 
Cornwall,  and  that  the  purchasers  had  better  effect  the 
insurance  themselves,  which  Close  communicated  to  the 
defendants.  Inclosed  either  in  this  letter  or  in  a  sub- 
sequent one,  it  did  not  on  the  evidence  appear  clearly 
which,  was  a  copy  of  the  bill  of  lading,  expressing  that 
the  goods  were  shipped  on  the  18th  April  deliverable  to 
the  order  of  TJie  Andertan  Carrying  Company,  UverpooL 
This  was  not  signed  by  the  master  (probably,  it  was 
suggested,  because  the  shipment  was  not  then  complete), 
and  seemed  to  be  sent  for  the  information  of  Meigh  ^ 
Co,  Close  wrote  to  The  Anderton  Carrying  Company, 
inclosing  the  unsigned  copy  of  the  bill  of  lading,  and 
instructing  them,  when  they  should  receive  the  bill  of 
lading  itself,  to  act  upon  it  and  forward  the  cargo  to 
Meigh  Sf  Co.  at  Handley.  The  shipment  was  complete 
on  the  22d  April;  and  the  bill  of  lading,  which  was 
then  signed,  was  sent  by  the  plaintiff  to  Tlie  Anderton 
Carrying  Company  by  post  The  sloop  Marietta  sailed 
on  22nd  April,  and  was  lost  at  sea,  with  her  cargo  on 
board,  on  26th  April  There  was  no  distinct  evidence 
of  the   precise  dates  at  which  The  Anderton  Carrying 
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1853.  Company  received  the  bill  of  lading,  and  at  which  the 
KBBBDitH  defendants  received  the  commnnications.  They  were 
sent  bj  post :  and,  though  the  letters  produced  at  the 
trial  bore  post  marks,  these  were  illegible;  and  the 
course  of  post  from  Camwall  to  Liverpool  and  Stafford- 
ikire  appeared  not  to  be  very  regular:  but  there  was 
evidence  from  which  it  might  be  inferred  that  the  bill 
of  lading  had  been  received  by  The  Anderton  Carrying 
Company  on  26th  April,  before  the  vessel  was  lost,  and 
that  the  defendants  at  the  Potteries  had,  on  25th  April, 
received  notice  that  the  bill  of  lading  was  forwarded  to 
The  Anderton  Carrying  Company.  On  4th  May,  the 
plainti£P  received  intelligence  that  the  vessel  was  lost, 
and  sent  notice  of  this  &ct  to  the  defendants,  which 
notice  was  received  by  the  defendants  on  the  5th  May* 
They  then  refused  to  have  anything  to  do  with  the 
cargo;  which  was  the  first  thing  which  it  was  shewn 
that  they  had  done  after  giving  the  order.  The  value 
of  the  cargo  was  SZl 

On  these  facts  it  was  objected  that  there  was  nothing 
to  bind  the  contract  within  the  i7th  section  of  the  Statute 
of  Frauds,  29  C  2.  c.  3.  Neither  party  asked  to  have  any 
specific  question  left  to  the  jury:  and  the  learned  Judge 
directed  a  verdict  for  the  defendants,  with  leave  to  enter 
a  verdict  for  the  plaintiff  for  83il,  if  this  Court  should 
be  of  opinion  that  there  was  any  evidence  of  an  aooept<» 
ance  and  receipt,  on  which  the  jury  would  have  been 
justified  in  acting.  Butt,  in  Easter  Term,  obtained  a 
rule  Nisi  accordingly. 

Slade,  Smirke  and  Maynard  now  shewed  cause.  It 
is  important  to  bear  in  mind  the  very  words  of  the  17th 
section  of  the  Statute  of  Frauds:  '^ except  the  buyer 
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shall  accept  part  of  the  goods  so  sold,  and  actually        ]g53. 

Teceive  the  same."    In  the  present  case  there  is  no  pie*     mmbdith" 

text  for  sayuig  that  the  defendants  themselves  received       n^^. 

an  J  portion  of  the   goods;   the  plaintiflTs  case  must 

rest  either  on  the  receipt  of  the  goods  on  board  the 

Marietta,  or  on  the  receipt  by  The  Anderton  Carrying 

Company  of  the  bill  of  lading,  which  is  for  some  purposes 

the  symbol  of  the  goods.     First :  as  to  the  receipt  by 

the  master  of  the  sloop  Marietta.    It  is  to  be  observed 

that  the  verbal  order  was  to  send  the  goods  by  sea ;  but 

no  vessel  was  named.  '  It  was  left  to  the  vendor  to  select 

what  vessel  he  liked*     A  delivery  to  a  carrier,  even  if 

selected  by  the  vendor,  is  a  delivery  to  the  purchaser,  if 

there  is  otherwise  a  binding  contract :  but  the  receipt 

by  a  carrier,  even  though  selected  by  the  purchaser,  is 

not  sufficient  to  bind  the  contract  within  the  statute; 

Hanson  v.  ArmUage  (a),  Acebal  v.  Leny  (b),  Johnson  v. 

Dodgson{c).  The  contrary  was  ruled  in  Hart  v»  Sattley(d) ; 

but  that  case  was  always  considered  to  be  overruled, 

until  it  was  mentioned,  apparently  with  approbation,  in 

the  judgment  of  this  Court  in  Morton  v.  Tibbett{€).  Then 

the  receipt  of  the  bill  of  lading  was  after  the  loss  of  the 

goods;  and  it  is  not  possible  that  there  should  be  an 

actual  receipt  of  a  nonrezisting  thing.    (On  examining 

the  note  of  the  learned  Judge,  it  appeared  that  there 

was  some  evidence,  as  stated  above,  that  the  bill  of 

lading  would,  in  course  of  post,  be  received  in  Liverpool, 

before  the  loss  of  the  vessel  ou  the  same  day.)    The  bill 

of  lading  is  the  symbol  of  the  property.     The  receipt  of 

the  symbol  cannot  be  an  ''actual"  receipt  of  the  goods; 

(a)  6  ^.  ^  Aid,  657.  (6)  10  Bing.  376. 

(e)  2  Af.  4*  fr.  653.  {d)  3  Campb,  528. 

(c)  \b  Q.  B,  428.  440. 
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1853.        Farina  "v.  Home  {a).     [Erie  J.    Suppose  the  person  who 
Mbbkoith     l^as.  received  the  bill  of  lading  were  to  sell  it,  whilst  the 
-j^'  goods  were  yet  at  sea,  and  so  transfer  the  property. 

Would  not  that  be  an  aictual  receipt  of  the  goods  ?]  The 
retention  of  the  symbol  would  be  evidence  of  an  accept- 
ance of  the  goods ;  Farina  v.  Home  (a) ;  and,  if  there 
was  a  dealing  with  the  goods  by  the  purchaser,  or  by 
some  one  under  the  authority  of  the  purchaser,  that 
would  be  sufficient  evidence  of  actual  receipt;  Morton  v. 
TMett  (A),  Bushell  v.  Wheeler  (c).  And  it  may  be  that 
any  actual  dealing  with  the  symbol,  the  bill  of  lading, 
so  as  to  alter  the  property  in  the  goods  before  they 
perished  at  sea,  would  have  precluded  the  defendants 
from  setting  up  as  a  defence  that  the  goods,  which  they 
had  dealt  with  as  owners,  had  not  vested  in  them.  But, 
though  they  might,  in  such  a  case,  be  precluded  from 
saying  there  was  no  actual  receipt,  it  is  not  easy  to  see 
how  there  could  really  be  an  actual  receipt  consistently 
with  Farina  v.  Home  (a).  [Crompton  J.  In  Farina  v. 
Home  (a)  the  purchaser  received  a  wharfinger*s  delivery 
warrant ;  and  the  Court  give  this  as  the  ground  of  their 
judgment  *^  This  warrant  is  no  more  than  an  engage- 
ment by  the  wharfinger  to  deliver  to  the  consignee,  or 
any  one  he  may  appoint;  and  the  wharfinger  holds  the 
goods  as  the  agent  of  the  consignor  (who**  in  that  case 
was  *^  the  vendor's  agent),  and  his  possession  is  that  of 
the  consignee,  until  an  assignment  has  taken  place,  and 
the  wharfinger  has  attorned,  so  to  speak,  to  the  assignee, 
and  agreed  with  him  to  hold  for  him.  Then,  and  not 
till  then,  the  wharfinger  is  the  agent  or  bailee  of  the 
assignee,  and  his  possession  that  of  the  assignee,  and 

(a)  16  M.  $•  r.  119.  (/•)  15  Q.  B,  428. 

(e)  \5Q.  B.  443,  note. 
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then  only  is  there  a  constructive  delivery  to  him*"  It  i853. 
may  be  made  a  question,  whether  there  is  not  a  diffe-  meiikdith~ 
rence  in  this  respect  between  the  assignee  of  a  delivery  muoh 
order,  and  the  original  consignee  of  a  bill  of  lading. 
May  it  not  be  said  that,  though  the  orders  were  given 
by  the  vendor  under  a  parol  contract,  and  consequently 
not  binding  on  the  vendee,  yet,  that  the  bill  of  lading 
was  an  offer  on  the  part  of  the  captain  to  hold  as  bailee 
for  the  vendee,  and  that  the  retention  of  the  bill  of 
lading  by  the  vendee  is  an  acceptance  of  that  offer, 
equivalent  to  the  attornment  of  the  wharfinger  to  the 
assignee  of  the  delivery  order.  Lord  Campbell  C.  J. 
If  the  vendees  choose  in  such  a  case  to  make  the  contract 
of  sale  good,  they  may  sue  the  captain  on  the  contract 
in  the  bill  of  lading  without  any  further  act  on  the 
captain's  part]  That  question  does  not  arise ;  for  the 
bill  of  lading  was  never  received  or  dealt  with  by  the 
defendants,  or  by  any  one  having  authority  to  bind  the 
bargain  on  their  account  It  was  transmitted  by  the 
plaintiff's  agent  Close  to  The  Anderton  Carrying  Company ^ 
and  received  by  them  as  agents  to  forward.  Had  Hu 
Anderton  Carrying  Company  received  the  goods  them- 
selves, instead  of  the  symbol,  it  would  not  have  bound 
the  baigain. 

BuU  and  Montague  Smith,  in  support  of  the  rule. 
The  bill  of  lading  was  sent  to  the  vendee's  agent,  and 
was  not  returned.  That  is  evidence  of  dealing  with  the 
goods  as  owner,  which  is  evidence  of  acceptance  and 
receipt ;  Morton  v.  Tibbett  (a).  [Lord  Campbell  C.  J. 
The  Anderton  Carrying  Company  were  agents  to  forward 

(a)   15  Q.  B,  4*28. 
VOL.   IL  2    B  E.    &   B. 
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1853.  the  goods,  and  no  more.  Where  is  the  evidence  that  the 
Meeedith  defendants  exercised  any  dominion  over  the  goods?]  They 
Me7ob  ^^  notice  of  the  fact  that  the  bill  of  lading  had  been 
forwarded  to  TheAnderton  Carrying  Company ^  who  were, 
if  not  agents  to  accept,  at  all  events  agents  to  receive 
the  goods.  Their  silence  is  evidence  that  they  accepted 
the  bill  of  lading.  [Coleridge  J.  If  it  was  their  duty 
to  say  anything,  their  silence  would  be  important.  But 
I  do  not  see  that  they  were  called  upon  to  say  or  do 
anything.] 

Lord  Campbell  C.  J.  I  am  of  opinion  that  there 
was  no  evidence  on  which  the  jury  would  have  been 
justified  in  finding  that  any  part  of  the  goods  in  this 
case  were  accepted  and  actually  received.  The  first 
consideration  is,  whether,  where  no  ship  is  named  by 
the  vendee,  but  the  goods  are  ordered  to  be  sent  by 
sea,  the  mere  delivery  on  board  a  ship  unnamed  by  the 
vendee,  and  the  signing  by  the  master  of  that  ship  of 
a  bill  of  lading  to  carry  the  goods  for  the  vendee,  is  a 
sufficient  acceptance  and  receipt  I  think  it  is  not,  and 
that  the  case  of  Hart  v.  Sattky  (a)  must  be  considered 
overruled  and  not  law.  That  being  so,  the  mere  ship- 
ment on  board  the  sloop  Marietta^  and  the  signing  of 
the  bill  of  lading  by  which  the  goods  were,  pursuant  to 
the  verbal  orders  of  the  defendants,  made  deliverable  to 
TheAnderton  Carrying  Company  y  are  not  enough  to  satisfy 
the  statute.  What  are  then  the  other  circumstances? 
That  the  bill  of  lading  was  forwarded  to  The  Anderton 
Carrying  Company^  and  received  and  kept  by  them. 
'  That  could  be  no  evidence  of  an  acceptance  and  receipt 

(a)  3  Campb.  62S. 
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by  the  defendants;  for  The  Andertcn  Carrying  Company        1853. 

were  mere  carriers  having  no  authority  to  accept  and     mbeedith 

receive  the  goods.     Bnt,  on  a  day,  which  I  think  we       meigh. 

must  for  the  purposes  of  this  rule  take  to  be  the  25th 

Aprily  the  defendants  had  notice  of  the  shipment,  and 

that  a  bill  of  lading  had  been  forwarded  to  The  Anderton 

Carrying   Company;  and  they  did  nothing  till   they 

heard  of  the  loss  of  the  vessel,  on,  as  we  must  take  it, 

the  5th  May.     And  the  question  comes  to  be :  Is  the 

silence  and  nonfeasance  of  the  defendants,  from  25th 

April  to  5th  May^  enough  to  prove  that  the  defendants 

bad  constituted  the  captain  of  the  Marietta  their  agent 

to  accept  and  receive  the  goods,  though  he  was  not  so 

before  ?    I  think  it  is  not  enough ;  for,  as  my  brother 

Coleridge  forcibly  remarks,  what  were  they  called  upon 

to  say  or  do  ?    Their  inaction  did  not  cause  the  others 

to  alter  their  position  at  all.     There  are  no  other  facts 

in  the  case.     I  think  our  decision  is  in  conformity  with 

all  the  cases  except  Hart  v.  Sattley  (a),  which  I  consider 

not  law.     In  Bushel  v.  Wheeler  {b)  the  vendee  ordered 

the  goods  to  be  sent  by  a  particular  ship;  and  they 

were  so  sent  and  left  lying  in  the  warehouse  of  the 

owner  of  that  ship  for  five  months,  with  the  vendee's 

knowledge.     That  was  evidence  that  the  vendee  had 

constituted  the  owner  of  the  ship,  who  had  been  agent 

to  carry,  his  agent  to  keep  the  goods ;  and,  if  he  had 

done  so,  he  had  received  them  himself     So  in  Morton 

V.  Tibbett  (c)  the  vendee  resold  the  goods,  and  altered 

the  destination  of  the  goods  in  the  carrier's  hands :  and 

that  also  was  held  evidence  of  a  receipt.     Farina  v. 

Home  {d)  is  an  authority  directly  against  the  plaintiff. 

(a)  3  Campb,  528.  (&)  15  Q.  P.  443,  note. 

(0  15  Q.  B.  428.  {d)  16  Af.  ^  IT.  119. 
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1853.       I  am  therefore  of  opinion    that   this    rule  must  be 
Meredith     discharged. 


V, 

Meioh. 


CoLBRiDGB.  J.     I  am  of  the  same  opinion,  as  I  think 
that  the  plaintiff  gave  no  evidence  which  would  justify 
the  jury  in  finding  that  the  defendants  accepted  and 
actually  received  those  goods.     I  think  it  will  be  best  to 
consider  the  material  facta  by  steps.     The  goods  were, 
pursuant  to  the  verbal  orders  of  the  defendants,  delivered 
on  board  a  ship  chosen  by  the  vendor;  and  a  bill  of 
lading  was  signed    making    them   deliverable   to    The 
Anderton  Carrying  Company.     Now  it  is  clear,  on  the 
authorities,  that,  whatever  was  the  agency  of  The  Anderton 
Carrying  Company^  or  even  if  they  had  themselves  been 
the  vendees,  there  was  not  yet  either  an  acceptance  or 
a  receipt  of  the  goods.     But  the  bill  of  lading  was  sent 
on  to  The  Anderton  Carrying  Company^  and  received  by 
them.     It  now  becomes  material  to  see  what  kind  of 
authority  they  had ;  and  it  appears  that  they  were  mere 
agents  to  forward ;  so  that  their  receipt  of  the  bill  of 
lading  comes  to  nothing.     But   the   defendants  had 
notice  of  all  these  facts ;  and  they  did  nothing.     Now, 
whenever  a  party  has  notice  of  fiicls  which  call  upon 
him  to  act,  forbearing  to  act  is  very  important;  but,  in 
the  present  case,  by  the  original  verbal  contract   the 
vendor  was  to  choose  the  ship  by  which  the  goods  were 
to  be  sent  to  The  Anderton  Carrying  Company;  and, 
when  the  defendants  received  notice  that  the  vendor 
was  doing  this,  they  were  not  called  upon  to  do  any- 
thing, so  that  their  nonfeasance  is  not  of  any  weight. 
I  think  that,  if  the  bill  of  lading  had  been  received  by 
the  defendants  themselves,  especially  if  they  had  dealt 
with  it,  the  case  might  have  been  different. 
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Erlb  J.  The  question  reserved  for  our  opinion  is,  1863. 
Whether  there  was  evidence  on  which  the  jurj  would  bIebbdith" 
have  been  justified  in  finding  that  the  defendants  had  meiou. 
accepted  part  of  the  goods  sold,  and  actually  received 
the  same  ?  And  I  answer  it  in  the  negative.  Placing 
goods  ordered  on  board  ship  is  good  evidence  of  a 
delivery  in  support  of  a  count  for  goods  sold  and 
delivered;  but  that  is  not  the  same  as  the  question 
under  the  17  th  section  of  the  Statute  of  Frauds.  I 
have  no  doubt  that  the  bill  of  lading,  which  is  the 
symbol  of  the  property,  may  be  so  received  and  dealt 
with  as  to  be  equivalent  to  an  actual  receipt  of  the 
property  itself:  but  in  the  present  case  the  defendants 
neither  acted,  nor  led  the  plaintiff  to  believe  that  they 
acted,  as  if  they  had  received  the  goods,  or  were  owners 
of  them. 

Crompton  J.  The  question  reserved  was,  not 
Whether  there  was  any  evidence  for  the  jury,  but 
Whether  a  verdict  for  the  plaintiff  would  have  been 
justified.  It  is  clear  that  a  delivery  to  a  carrier  is  a 
sufficient  delivery  in  an  action  for  goods  sold  and 
delivered,  but  not  enough  within  the  17  th  section  of 
the  Statute  of  Frauds.  Hanson  v.  Armitage  (a)  is 
now  always  considered  to  lay  down  the  law  correctly. 
Then  the  question  comes  to  be.  Whether  the  commu- 
nication to  the  defendants  of  the  fact  of  shipment  and 
transmission  of  the  bill  of  lading  to  The  Anderton 
Carrying  Company  and  the  silence  of  the  defendants 
make  any  di£Perence.  These  &cts  were  such  as  the 
vendees  who  had  given  the  order  must  have  expected 
to  take  place ;  and  therefore  they  were  not  called  on  to 

(a)  5  B,  $•  Aid,  d67. 
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say  anjthiDg  on  receiving  notice  that  they  had  taken 
place.  Where  goods,  or  the  indicia  of  the  property  in 
goods,  remain  long  under  the  controul  of  the  vendee, 
especially  where  the  vendee  has  in  any  respect  acted  as 
owner  of  the  goods,  there  may  be  sufficient  evidence  of 
an  acceptance  and  receipt,  although  the  goods  them- 
selves are  not  received.  But  in  the  present  case  there 
are  no  facts  of  that  kind,  on  which  the  jury  would  have 
been  justified  in  finding  a  verdict  for  the  vendors. 

Rule  discharged. 


Friday, 
Afa|f27tlL 


Mart  Evatt  against  John  Hunt. 


■p^ECLARATION  on  a  bond  by  defendant  for  300£ 
to  be   paid   to  plaintiiF,   subject  to  a  condition. 


PUintiflT  de- 
clared on  a 
bond  exe- 
cuted by  de- 
fendant, and 

set  out  the  condition :  whicb  recited  tbat  a  female,  M,  A,  H, ,  bad  intermarried  with  defendant : 
tbat,  in  contemplation  of  and  previously  to  the  marriage,  personal  estate  belonrinr  to  Af.  A,  H. 
was,  by  settlement,  assigned  to  trustees  for  the  benefit  of  M,  A.  H.,  defendant  and  the 
children  of  the  marriage ;  that  M  A.  H.  received,  before  her  marriage,  from  plaintiff,  a 
principal  sum  of  300^,  to  the  interest  of  whicb  plaintiff  was  entitled  for  lite,  Af.  A,  H.  beinff 
entitled  to  the  principal  on  plaintiff's  decease ;  that  the  300/.  was  paid  to  Af.  A.  B,  with 
plaintiff^s  consent,  on  condition  that  the  interest  should  be  regularly  paid  to  plaintiff;  that, 
to  effect  such  purpose,  defendant  and  Af.  A.  H.  had  agreed  to  execute  to  plaintiff  the  bond 
in  manner  after  appearing ;  and  the  condition  was  that,  if  defendant  or  A#.  A.  H.  shoold 
during  plaintiff's  life  pay  plaintiff  the  interest,  and  in  case  of  plaintiff's  death  between  days 
of  payment  pay  a  proportion  of  the  interest  to  plaintiff's  executors,  the  bond  should  be  void. 
Breach :  non-payment  of  the  interest. 

Plea :  That,  before  the  making  of  the  bond  and  the  marriage,  plaintiff  was  possessed  of 
the  300/L  for  life,  and  entitled  to  the  interest  for  life,  and  to  the  300/.  absolutely,  in  the 
event  of  the  plaintiff  surviving  Af.  A.  H  :  and  that  plaintiff  did,  at  the  request  of  Af.  A,  H. 
and  defendant,  pay  and  assign  %o  M  A.  H.  the  300/.  and  all  plaintiff's  interest  therein,  on 
condition  that  M,  A,  H.  and  defendant  should  secure  to  plaintiff  an  annuity  for  plaintiff's 
life,  equal  to  the  amount  of  the  interest  of  the  300/. :  that  M,  A,  H.  and  defendant,  in 
consideration  of  plaintiff  so  payine  and  assigning  the  300/.,  agreed  to  secure  to  plaintiff  the 
said  annuity :  and  the  bond,  with  its  condition,  whereby  the  annuity  was  secured  to  the 
plaintiff,  was  made  to  plaintiff  to  defendant  and  M.  A.  H.  in  pursuance  of  the  said  con- 
dition on  which  the  300/.  was  so  paid,  and  in  fulfilment  of  the  agreement ;  that  the  bond 
was  made  after  the  passing  of  stat.  63  G.  3.  c.  141. ;  and  the  annuity  was  granted  on  a 
pecuniary  consideration,  to  wit  the  pajrment  of  the  300/. ;  and  no  memorial  of  the  bond 
was  enrolled  within  thirtv  days :  whereby  the  bond  was  void. 

On  demurrer :  held,  that  plaintiff  was  entitled  to  judgment,  it  not  appearing  that  this 
was  the  grant  of  an  annuity  within  the  moaning  of  the  statute. 
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whereby,  after  reciting  that  Mary  Ann  Hunt  had  then  re-        1 853. 
cently  intennarried  with  defendant,  and  that,  previously  to       evatt 
and  in  contemplation  of  such  marriage,  certain  personal       hunt. 
estate,  then  belonging  to  M.  A.  Hunt,  was,  under  and 
by  virtue  of  a  certain  indenture  of  settlement  executed 
previously  to  such  marriage,  bearing  date  6th  June  then 
last  past,  and  made  between  defendant  of  the  first  part, 
M.  A.  Hunt  (then  Mary  Ann  Evatt)  of  the  second  part, 
and  WUUam  Hannen  and  James  William  MackUn  of  the 
third  part,  assigned  unto  the  said  fV*  Hannen  and  J.  W. 
MackUny  as  trustees  under  such  indenture  of  settlement, 
upon  certain  trusts,  therein  declared,  for  the  benefit  of 
M.  A.  Hunt  and  defendant  and  the  children  of  the  said 
marriage,  as  therein  particularly  mentioned;  and  also 
reciting  that  M.  A.  Hunt^  before  her  marriage  with 
defendant,   received,  of  and  from   plaintiffi  a  certain 
principal  sum  of  30021,  to  the  annual  interest  and  income 
of  which  sum  of  300/.  plaintifi^  was  entitled  during  the 
term  of  her  life,  and  to  which  principal  sum  M.  A.  Hunt 
was  entitled  on  the  decease  of  plaintiff;  and  also  reciting 
that  the  said  sum  of  300JL  was  paid  over  by  and  with 
the  consent  of  plaintiff  unto  the  said  M.  A.  Hunt  (then 
M.  A.  Evatt)  on  condition  that  such  annual  interest  and 
income  should  be  regularly  paid  to  her,  plaintiff,  by 
equal  half  yearly  payments,  afier  the  rate  of  421  per  cent, 
per  annum,  but  that  no  legal  security  had  been  ever 
executed  for  the  same ;  and  also  reciting  that,  in  order 
to  effect  such  last  recited  purpose,  plaintiff  had  applied 
unto  defendant  and  M.  A.  Hunt,  to  execute  unto  her 
the  bond,  which   they  had   agreed   to   do   in  manner 
thereinafter  appearing :    The   condition   of  the   above 
written  bond  or  obligation  was  and  is  declared  to  be 
such  that,  if  defendant,  or  M.  A.   Hunt,  or  either  of 
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1853.       them^  or  the  heirs,  executors  or  admiDbtrators  of  them, 
Er^m       o"*  either  of  them,  should,  during  the  life  of  plaintiff, 
HroiT.        ^®^^  ^^^  *"^'y  P*^y  "°^^  ^^^9  ^^  h®^  assigns,  interest 
upon  the  said  principal  sura  of  300/.  calculated  after  the 
rate  of  4/.  per  cent  per  annum,  by  half  yearly  payments, 
to  be  made  on  I2tli  January  and  12th  July,  in  every 
year,  by  equal  portions,  and  clear  of  all  deductions  on 
any  account  whatsoever,  and  should  make  the  fimt  half 
yearly  payment  on  12th  January  next  ensuing  the  date 
of  the  bond,  provided  plaintiff  should  be  then  living, 
and,  in  the  event  of  the  death  of  pluntiff  between  or  in 
the  interval  of  any  of  the  said  half  yearly  days  of  pay- 
ment, and  either  before  or  after  the  12th  January  then 
next,  then  if  defendant  and  M.  A.  Hunt,  or  either  of 
them,  or  the  heirs,  &c.,  should  also  well  and  truly  pay 
unto  the  executors,  administrators  or  assigns  of  plaintiff 
such  part  of  the  said  interest  as  should  be  in  the  pro- 
portion to  the  time  or  number  of  days  which,  inclusive 
of  the  day  of  the  decease  of  plaintiff,  should  have  elapsed 
prior  to  her  decease,  and  after  the  day  of  payment  next 
and  immediately   preceding    that    event,    and  also  if 
defendant  and  M.  A.  Hunt,  or  either  of  them,  or  the 
heirs,  &c.,  should  make  the  payment  of  such  propor- 
tionate part  of  the  said  interest  as  soon  after  the  decease 
of  plaintiff  as  demand  should  be  made  thereof  by  the 
executors,  administrators  or  assigns  of  plaintiff,  and  clear 
of  all  deductions  whatsoever,  then   the  said  bond  or 
obligation  should  be  void  &c.     Plaintiff  then  assigned, 
for  a  breach  of  the  condition,  that,  after  the  making  of 
the  bond,  to  wit  on  12th  July  1852,  a  large  sum  &c.,  to  wit 
&L,  became  due  to  plaintiff,  and  still  was  in  arrear  and 
unpaid,  contrary  to  the  form  &c. ;  and,  for  a  further 
breach,  that,  on  12th  January  1853,  a  further  sum  of  H 
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became  due  to  plaintiff  and  still  was  in  arrear  and  un-  1853. 
paid,  contrary  &c. :  by  reason  of  which  several  breaches  Eyatt 
the  bond  became  forfeited.  ^J- 

Plea :  That,  before  the  making  of  the  writing  obliga- 
tory, and  before  the  intermarriage  of  defendant  with 
M.  A»  Evattf  plaintiff,  being  then  possessed  of  the  said 
som  of  300il,  in  the  condition  of  the  said  bond  mentioned, 
for  her  life,  and  being  entitled  to  the  interest  of  the 
said  sum  of  300JL  for  her  life,  and  being  further  abso- 
lutely entitled  to  the  sidd  sum  of  300JL  in  the  event  of 
her  surviving  M.  A.,  did,  at  the  request  of  M,  A.  and  of 
defendant,  pay  over  and  assign  to  M.  A.  the  said  sum  of 
300JL,  and  all  her,  plaintiff's,  right,  title  and  interest 
therein,  on  the  condition  that  M.  A.  and  defendant 
should  and   would  secure   to  plaintiff  an  annuity  or 
yearly  sum  for  the  life  of  plaintiff,  equal  to  the  amount 
of  the  interest  upon  the  sum  of  ZQOL  at  the  rate  of 
4  pounds  by  the  hundred  pounds  by  the  year ;  that  is 
to  say,  the  annuity  or  yearly  sum  of  \2L  by  the  year: 
And  M.  A.  and  defendant,  in  consideration  of  plaintiff 
so  as  aforesaid,  at  their  request,  paying  over  and  assign- 
ing the  said  sum  of  300iL  to  M,  A.^  promised  and  agreed 
to  and  with  plaintiff  that  they  would  secure  to  plaintiff 
the  said  annuity  or  yearly  sum  of  12^  for  her  life  as 
aforesaid.     That  the  said  writing  obligatory,  with  the 
condition  thereunder  written,  whereby  the  annuity  or 
yearly  sum  of  12/.  is  secured  to  plaintiff  for  her  life,  was 
made  and  delivered  to  plaintiff  by  defendant  and  M.  A., 
his  wife,  in  pursuance  of  the  said  condition  on  which 
the  said  sum  of  SOOL  was  so  paid  over  and  assigned  as 
aforesaid,  and  in  fulfilment  of  the  said  agreement  and 
promise  of  defendant  and  M.  A.;  and  that  the  said 
writing  obligatory  was  made  after  the  passing  of  a  certain 


V. 

Hunt. 


378  TRINITY  TERM. 

1863.  Act  &c  (03  G.  3.  c.  141.);  and  that  the  said  annuity  in 
g^^^  the  said  condition  mentioned  was  granted  upon  and  for 
a  pecuniary  consideration,  to  wit  the  paying  over  and 
assigning,  as  aforesaid,  by  plaintiff,  of  the  said  sum  of 
300il  in  which  plaintiff  was  so  interested  as  aforesaid : 
and  that  no  memorial  of  the  said  writing  obligatory  4vas 
enrolled  in  the  High  Court  of  Chancery  within  thirty 
days  after  the  execution  thereof,  according  to  the  pro- 
visions of  the  said  Act:  whereby  the  said  writing 
obligatory  was  and  is  null  and  void. 
Demurrer.    Joinder. 

C  Matdey  Smithy  for  the  plaintiff.  This  is  simply  a  bond 
for  securing  the  interest  on  a  sum  of  which  the  plaintiff 
gives  up  the  immediate  possession  in  order  to  carry  out 
a  family  arrangement  In  Winter  v.  Mauseley  {a)y  where 
an  attempt  was  made  to  treat  such  a  bond  as  an  annuity 
bond.  Best  J.  said  that  he  had  *'  always  understood  the 
meaning  of  an  annuity  to  be  where  the  principal  was 
gone  for  ever,  and  it  is  satisfied  by  periodical  payments.** 
Here  the  condition  is  simply  for  the  payment  of  interest 
on  the  principal  sum.  In  Tetley  v.  Tetky  (b)  a  son,  in 
consideration  of  his  father  and  mother  having  given  up 
to  him  a  farm  and  stock  worth  300il,  gave  a  bond  for 
payment  to  them  of  10/.  annually :  and  it  was  held  that 
this  was  not  an  annuity,  within  the  meaning  of  the  Acts. 

Aephmd,  contr^     It  cannot  be  assumed,  on  these 
pleadings,  that  the  bond  was  given  as  incident  to  a 
marriage  settlement     The  effect  is   that  the  plaintiff, 
gives  up  the  sum  of  300L  in  consideration  of  receiving 

(a)  2  B,^  Aid.  802.  806.     See  Marriape  ▼.  Marriage,  1  Com.  17.  761. 
(6)  4  Bing.  214. 
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12L  annually;  ihat  is  a  purchase  of  an  annuity  of  12L  1853. 
for  a  pecuniary  consideration.  [Crompian  J.  Is  the  evatt 
memorial  to  be  filled  up  with  a  statement  that  the  ^^'^ 
purchase  money  is  300/.?]  The  facts  may  be  stated. 
[Crampton  J.  It  would  be  a  very  anomalous  statement] 
Hood  V.  Burlton  (a)  is  an  authority  in  favour  of  the 
defendant  There  a  married  woman,  having  stock  in 
the  funds  settled  to  her  separate  use  for  life,  in  consider- 
ation  of  money  advanced  to  her,  assigned  her  interest  in 
the  funds  to  a  trustee,  upon  trust  to  pay  a  certain 
portion  of  the  dividends  annually  to  persons  named 
by  the  parties  making  the  advance ;  the  husband  cove- 
nanting to  make  up  any  deficiency  in  case  of  the  wife's 
death  between  the  days  of  payment :  and  it  was  argued 
that  this  was  merely  a  transfer  of  stock :  but  it  was  held 
to  be  a  deed  to  secure  an  annuity.  In  the  present  case, 
if  Mary  Evatt  survives  Mary  Ann  Hunt,  the  effect  of 
the  transaction  will  be  simply  an  assignment  of  the  300L 
[Erie  J.  In  Hood  v.  Burlton  {a)  there  was  direct 
pecuniary  consideration,  the  payment  of  400iL  down.] 
Under  stat  53  G.  3.  c.  141.  it  is  enough  if  the  consi- 
deration for  the  annuity  be  money's  worth,  as  appears 
firom  sect.  10.  Here  the  plea  avers  that  the  grant  is  of 
an  annuity. 

C.  Manley  Smith,  in  reply.  It  is,  in  one  sense  of  the 
word,  a  grant  of  an  annuity :  but  not  in  the  atatutable 
sense.  The  statutes,  which  are  in  pari  materia,  were  all 
passed  with  the  object  of  protecting  improvident  persons 
firom  money-lenders:  they  have  no  connection  with  a 
transaction  like  this;  Blake  v.  AttersoU  (b\  where  Little- 

(a)  2  Fes.  Jun,  ?9.  (6)  2  B.  ^  C.  876. 
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1853.  dak  J.  says  ihat  the  preamble  of  stat.  17  6r.  3.  e.  26. 
^^^^  "  may  be  considered  as  virtually  incorporated"  in  stat 
Bllrr.        «3  G.  3.  c  141. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  is 
not  a  case  within  stat  63  G.  3.  c.  141.  The  point  is 
decided  by  Blake  ▼.  AttersoU  (a)  and  other  cases,  some 
of  which  have  been  cited.  I  approve  of  these  decisions : 
and,  if  the  question  were  res  integra,  I  should  take  the 
same  view.  Although  the  preamble  of  stat  17  6r.  3. 
c.  26.  is  not  copied  into  stat  53  G,  3.  c.  141.,  we  must 
suppose  that  the  Legislature  had  the  same  object  in 
view  in  the  two  statutes:  namely,  to  protect  needy 
persons  from  the  arts  and  extortion  of  money  lenders. 
Now  this  transaction  does  not  fall  within  the  meaning 
of  the  Legblature,  so  understood.  The  plaintiff  was 
entitled  to  the  interest  of  the  money  during  her  life, 
and  Mary  Ann  Hunt  was  entitled  to  the  principal  sum 
after  the  plaintiff's  death;  but  the  plaintiff,  if  she  sur- 
vived Mary  Ann^  was  entitled  to  the  principal  The 
money  was  not  the  money  of  the  plaintiff;  she  had  only 
a  contingent  interest  in  it :  nor  was  even  money's  worth 
given :  the  plaintiff  merely  had  the  money  to  lay  out  so 
as  to  produce  an  income  during  her  life ;  and  this  she 
does  by  allowing  it  to  remain  in  the  hands  of  the 
defendant,  Mary  Ann  Huni^a  husband.  This  has  no 
resemblance  to  the  purchase  of  an  annuity  requiring  a 
memorial.  As  to  Hood  v.  Burlton  (ft),  it  is  completely 
explained  by  the  remark  of  my  brother  JSrle :  that  was 
the  case  of  a  purchase  of  an  annuity  for  a  sum  of  money. 
The  plaintiff,  therefore,  is  entitled  to  our  judgment. 

(o)  2  B.  ^  C.  876.  (6>  2  Ves.  Juu,  29. 
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Coleridge  J.  I  am  of  the  same  opinion.  The  1853. 
transaction^  as  stated  in  the  plea,  is  that  the  plaintiff,  Evatt 
being  entitled  to  the  income  of  300/.  for  life,  and  also  to  huiit. 
the  principal  300/.  in  the  event  of  her  surviving  Mary 
AnUj  consents  to  the  placing  the  principal  in  the  hands 
of  the  defendant,  taking  a  bond  to  secure  the  payment 
of  the  income  during  her  life.  This  is  a  transaction 
exactly  within  the  principle  of  Blake  v.  AttersoU  (a), 
where  10,000il  was  to  be  paid  under  a  marriage  settle- 
ment, but  the  party  who  was  to  pay  died  without 
making  the  payment :  and  the  party  beneficially  inter- 
ested agreed  to  take  from  the  executors  an  annual 
payment  of  126/.  in  lieu  of  SOOOil  of  the  10,000/.:  and 
it  was  held  that  the  annuity  did  not  require  enrolment. 
That  case  was,  in  my  opinion,  rightly  decided,  and 
governs  the  present 

Erle  J.  The  principle  to  be  extracted  from  Blaie 
V.  AttersoII^a)  governs  this  case.  This  is  not  an  annuity 
granted  for  a  *'  pecuniary  consideration,"  the  words  used 
in  Stat  63  G*  3.  c.  141.  s.  2.  In  the  column,  in  that 
section,  headed  '*  consideration  and  how  paid,"  the 
examples  given  are  both  of  money  paid.  In  Blake  v. 
AttersoU  (a)  the  Court  construed  the  transaction  not  to 
be  one  of  borrowing  money.  The  words  in  the  10th 
section,  *'  pecuniary  consideration  or  money's  worth," 
do  not  appear  to  me  to  shew  that  the  statute  will  apply 
to  such  a  case  as  the  present.  That  section  excludes 
firom  the  operation  of  the  Act  annuities  granted  without 
^* pecuniary  consideration  or  money's  worth:"  but  it 
does  not  follow  from  this  that  the  Act  includes  all  that 
is  granted  for  money's  worth. 

(a)  2  B.^C.  875. 


382 


TRTOITY  TERM. 


1853. 


EVATT 

Y. 
UVNT. 


Crompton  J.  Tills  was  merely  a  family  arrangement. 
The  plaintiff  could  protect  herself  by  keeping  the  money 
in  her  own  hands:  she  waives  her  right  to  do  so;  and 
really  that  is  all.  We  cannot  call  this  an  annuity,  within 
the  Act,  unless  we  overrule  Blake  v.  Atter8oU(a).  The 
annuity  must  be  granted  for  money  or  money's  worthy 
such  as  goods.  But,  in  such  an  arrangement  as  this, 
neither  money  is  given  nor  money's  worth. 

Judgment  for  plaintiff. 


(a)  2  B.^a  875. 


May  27th. 


Martin  Moore  against  John  Shepherd,  The 
Deputy  Master  of  The  Trinity  House  of 
Deptford  Strond. 


Stat.  32  G.  3. 
C.74.  «.  14.. 
exempting 
coasting  ves- 
sels from  pay- 
ing the  dues 
to  Ramagttte 
Harbour  in 
respect  of 
more  than  one 
voyage  in  the 
year,  includes 
coasting  ves- 
sels carnring 
only  coal. 


nPHIS  was  an  action  brought  against  defendant  as 
deputy  master  of  the  Trinity  House,  Deptford  Strond, 
for  the  recovery  of  42.  \s.  And  by  consent  of  the 
parties,  and  by  the  order  of  PkUt  B.,  according  to  The 
Common  Law  Procedure  Act,  1852,  a  case  was  stated 
for  the  opinion  of  the  Court  without  any  pleadings, 
substantially  as  follows. 

The  defendant  is  sued  as  a  nominal  defendant,  ac- 
cording to  the  provisions  of  stat  32  G,  3.  c.  74.  s.  62.  (a), 
on  behalf  of  the  Trustees  of  the  harbour  of  Bamsgate, 
mentioned  in  that  Act  and  in  the  several  subsequent 
Acts  of  Parliament  relating  to  the  said  harbour,  viz. 

(a)  '*  For  the  maintenance  and  improvement  of  the  hariwur  of  Jlant- 
gait,  in  the  county  of  Kent ;  and  for  cleansing,  amending,  and  preserving 
the  haven  of  SuHdwieh  in  the  same  county.**  Not  printed  at  length  in  the 
Statutes  at  Large, 
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37  G.  3.  c.  86.,  55  G.  3.  c.  Ixxziy.  (a)»  all  of  which  are        1858. 
to  be  referred  to  as  part  of  this  case.  Mooii*"^ 

Stat  32  G.  3.  c.  74.  recites  the  passing  of  Acts  of  Parlia-  shmmu). 
ment  in  22  G.  2.  {b)  and  5  G.  3.  (c) ;  and  that  the  trustees 
named  in  the  first  of  these  Acts  were  thereby  empowered 
to  settle  and  impose  certain  rates  and  duties  to  be  paid 
bj  the  master  or  owner  of  every  British  or  foreign  ship, 
vessel/  or  crayer,  of  the  respective  burthens  therein 
mentioned  (except  fishermen  and  coasters),  for  every 
loading,  or  dischai^ging,  or  ship  in  ballast,  from,  to  or  by 
Bamsffate,  and  on  every  chaldron  of  coals  or  ton  of  grind- 
stones, Purbeck,  Portland  or  other  stones,  for  the  purposes 
mentioned  in  such  recital ;  and  further  recites  that,  the 
revenue  of  the  said  trustees  having  of  late  exceeded  the 
expenditure  very  considerably,  and  that  the  interest  of 
a  balance  of  41,2252.  3».  cash  unfunded  at  Midsummer 
then  last  invested  in  the  public  funds  would,  without 
the  income  arising  from  the  money  already  vested 
therein,  be  much  more  than  sufficient  to  provide  for  the 
growing  payments  of  certain  annuities  (the  whole  where- 
of, amounting  only  to  the  sum  of  9432.  15».,  from  the 
advanced  age  of  the  annuitants  might  be  expected  to  end 
in  afew years);  and  further  recites  that,  the  Act  of  22  G.  2. 
having  been  found  defective,  it  was  expedient  that  the 
same  and  the  Act  of  5  G.  3.  should  be  wholly  repealed, 
and  a  new  Act  passed  for  the  purposes  mentioned  in 
such  recital. 

The  said  recited  Act  of  22  G.  2.  and  the  recited  Act 
5  G.  3.  c.  82.  are  to  be  taken  as  parts  of  this  case. 

By  the  firat  section  of  stat.  32  G.  3.  c.  74.  the  recited 
Acts  are  repealed;  and,  by   the  2d  section,  certain 

(«)  liocal  tnd  penonal,  public.  (b)  C.  40.  (c)  C.  82. 
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1858.       persons  were  appointed  trustees  for  carrying  the  Act 


MOOAB 


into  execution. 


SHmsBD.  '^^*-  ®  ^^^^^  32  G.  3.  c.  74.  is  as  follows:  "And  be 
it  further  enacted^  that  the  said  Trustees  or  any  such 
fifteen  or  more  of  them  as  aforesaid,  at  a  public  meeting 
(previous  notice  whereof  shall  be  given"  &c.)  ^^are 
hereby  authorized  to  settle  and  impose  the  several  rates 
and  duties  hereinafter  mentioned,  which  rates  and  duties 
shall  commence  and  become  payable  from  and  after  the 
25th  day  of  June  1792  inclusive;"  ''that  is  to  say,  any 
rate  or  duty  not  exceeding  3(L  per  ton  to  be  paid  by  the 
master  or  owners  for  every  ship,  vessel,  or  crayer,  of  the 
burden  of  twenty  tons  or  upwards,  and  not  exceeding 
the  burden  of  three  hundred  tons,  whether  the  same  be 
laden  or*  in  ballast,  passing  from,  to,  or  by  Ranuffote, 
whether  on  the  East  or  West  side  of  the  Goodwin  Sands, 
or  otherwise  passing  by  or  coming  into  the  harbour  there 
pother  than  and  except  ships  laden  with  coals,  grind- 
stones, or  Purbeck,  Portland^  or  other  stones),  not  having 
a  receipt  testifying  his  payment  before  on  that  voyage; 
and  for  every  ship,  vessel,  or  crayer  which  shall  exceed 
the  burden  of  three  hundred  tons  any  rate  or  duty  not 
exceeding  Id.  for  each  ton  of  such  ship  (except  ships 
laden  with  coals,  grindstones,  Ihirbeek,  Portland,  or  other 
stones)  and  for  every  chaldron  of  coals  or  ton  of  grind- 
stones, Purbeck,  Portland,  or  other  stones,  a  rate  not 
exceeding  three  halfpence ;  and  the  said  duties  shall  be 
paid  every  time  such  ship,  vessel,  or  crayer  shall  sail 
from,  arrive,  or  come  into  harbour  at  or  pass  by  Ramtgaie 
as  aforesaid  (except  as  hereafter  is  mentioned);  and 
such  rates  or  duties,  when  settled  by  the  said  Trustees, 
shall  be  forthwith  published  in  the  London  Gazette,  for 
the  information  of  all  parlies  concerned,  the  same  to  be 
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paid  to  the  customer  or  collector  of  the  customs,  or  their        1853. 

deputies,  or  such  other  person  or  persons  as  shall  be       jii^^i^ 

appointed  by  the  Trustees  of  this  Act  to  receive  the     g^EpHEBn. 

same,  in  such  port  or  place  whence  such  ship,  vessel,  or 

craycr  shall  set  forth,  or  where  such  ship,  vessel,  or 

crayer  shall  arrive,  before  she  siuls  from  such  port  on 

her  outward*bound  voyage,  and  before  unloading  the 

goods  on  board  thereof  on  her  homeward-bound  voyage; 

the  amount  of  the  number  of  such  tons  to  be  ascertained 

according  to  the  rules  laid  down  by  an  Act  passed"  &c« 

(26  G.  3.  c.  60.) :  <<  and  that  the  rates  and  duties  so  to 

be  levied  and  raised  as  aforesaid  shall  be  applied,  by  or 

under  the  direction  of  the  said  Trustees,  in  or  towards 

the  enlarging,  building,  finishing,  maintaining,  and  sup^ 

porting  and  improving  the  said  harbour  of  RamsgateJ* 

The  12th  section  enacts:  '^That  no  ship,  vessel,  or 
crayer  outward  bound,  the  place  of  whose  destination 
shall  be  to  or  by  RamsgojUy  shall  be  cleared  at  the  oflSce 
of  Hb  Majesty's  customs  or  subsidies  on  such  outward- 
bound  voyage,  nor  shall  any  vessel  who  shall  have  sailed 
ironi  or  by  Jtamsgate,  or  have  gone  into  harbour  there, 
be  allowed  to  enter  at  the  said  oiBce  on  her  homeward-r 
bound  voyage  by  any  officer  or  officers  of  His  Majesty's 
customs,  without  producing  a  certificate  from  the  officer 
or  person  empowered  to  collect  the  same,  testifying  the 
payment  of  the  rates  and  duties  imposed  under  the 
authority  of  this  Act;  and  also  that  on  producing  a 
proper  acquittance  for  the  receipt  thereof,  such  master 
or  owner  thereof  shall  have  and  be  entitled  to  an  allow- 
ance from  the  merchants,  importers  or  exporters,  as 
follows ;  that  is  to  say,  for  every  ton  of  goods  loaden  on 
board  such  ship  or  vessel  on  account  of  such  merchants, 

VOL.  II.  2  c  E.  &  B. 
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1853.  importers,  or  exffbrters  a  like  sum  per  ton  as  is  by  this 
itfooRG  ^^^  charged  upon  the  ship  or  vessel  on  board  of  which 
Shepherd.  ^^^^  goods  or  merchandizes  shall  be  laden,  and  so  in 
proportion  for  a  less  quantity  than  a  ton." 

The  14th  section  is  as  follows:  ''Provided  always,  and 
it  is  hereby  declared,  that  no  coasting  vessel  or  fisherman 
shall  pay  the  duty  charged  by  this  Act  oftener  than  once 
in  any  one  year,  nor  shall  any  collier  returning  in  ballast 
from  the  French  or  Flemish  coast,  producing  a  certificate 
of  having  paid  the  duty  on  her  outward-bound  voyage  for 
her  cargo  of  coals,  be  liable  to  the  payment  of  any  such 
duty  for  her  inward4)ound  voyage,  any  thing  herein- 
before contained  to  the  contrai^  notwithstanding." 

Sect.  15  enacts:  ''That  it  shall  be  lawful  for  the 
collector  or  collectors,  or  any  other  person  or  persons 
authorized  and  deputed  by  the  said  Trustees  to  go  on 
board  any  ship,  vessel,  or  crayer,  to  demand,  collect,  and 
receive  the  said  duties  and  rates  by  this  Act  due  and 
payable,  and  for  non-payment  thereof  to  take  and  dis- 
train every  such  ship  or  vessel,  and  all  the  tackle,  apparel, 
and  furniture  thereto  belonging,  or  any  part  thereof,  and 
the  same  to  detain  and  keep ;  and  in  case  of  any  neglect 
or  delay  in  payment  of  any  of  the  said  duties  and  rates 
for  ten  days  after  any  distress  so  taken  as  aforesaid,  that 
then  it  shall  be  lawful  for  the  said  collector  and  col- 
lectors, receiver  and  receivers  of  the  said  duties  and 
rates,  to  sell  the  said  distress,  and  therewith  to  satisfy 
him  or  themselves,  as  well  for  and  concerning  the  duty 
so  neglected  or  delayed  to  be  paid  tor,  and  for  which  a 
distress  shall  be  so  taken  as  aforesaid,  as  also  for  his  or 
their  reasonable  charge,  in  taking,  keeping,  and  selling 
such  distress,  rendering  to  the  master  of  other  person 
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having  the  rule  and  command  of  the  ship  or  vessel  in  or 
from  which  such  distress  sludl  be  so  taken  the  overplus, 
on  demand,  if  any  there  shall  be**  (a). 

The  58th  section,  so  far  as  is  material  to  this  case, 
is  as  follows :  **  That  nothing  herein  contained  shall 
extend  or  be  construed  to  extend  to  charge  with  any  of 
the  rates  and  duties  hereby  granted  and  imposed  any 
ship  or  vessel  which  shall  b^  bound  to  or  from  the  town 
of  Scmdwieh  in  the  said  county  of  K^nt^  the  whcde  oc 
die  major  part  of  which  ship  or  vessel  shall  belong  to  or 
be  the  property  of  any  of  the  inhabitants  of  the  said 
town''  (in  case  the  master  &c.  produce  a  certificate  of 
ownership,  as  more  particularly  described)^  '^bot  that 
all  such  ships  or  vessels  shall  and  may  pass  to  and  fiY)m, 
by,  into,  and  out  of  the  said  harbour  of  Bamigatej 
without  paying  any  of  the  said  rates  and  doties^" 

The  69th,  70th  and  Ylst  sections  contain  similar 
exemptions  in  favour  of  vessels  belonging  to  the  ports  of 
Dover,  JVeynumth  and  ChrM  JTamunilA* 

The  duties  imposed  by  the  Tni3tees  during  the  year 
1852  were  until  1st  October  three  ha1f)pence  per  ton,  to 
be  paid  by  the  master  or  owner  of  every  ship,  vessel 
or  crayer,  British  as  well  as  foreign,  of  the  burthen  of 


1853. 


Moore 

V. 

Shepiikrd. 


(a)  Seet  16  was  referred  to  in  t«|;uiiieDt.  It  enacts :  '*  That  if  any 
master,  commander,  or  owner  of  any  ship,  Tessel,  or  crayer  shall  at  any 
time  before  the  commencement  of  this  Act  have  eluded  or  avoided  the 
duties  payable  under  the  said  former  Aot,  or  shall  at  any  time  from  the 
commencement  of  this  Act  elude  or  avoid,  or  attempt  to  elude  or  avoid, 
the  payment  of  the  duties  hereby  granted,  by  any  method  whatsoever, 
such  master,  commander,  or  owner  of  such  ship  or  vessel  shall  stand  charged 
with  and  be  liable  to  the  payment  of  the  same,  and  the  same  shall  be  levied 
and  recovered  from  such  master  or  owner  by  the  same  method  by  which 
fines  and  penalties  imposed  by  this  Act  are  hereinafter  directed  to  be  levied 
and  recovered.** 

2  c  2 
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1853.  20  tons  or  upwards,  and  not  exceeding  the  burden  of 
Moore  300  tons,  except  ships  laden  with  coals,  Purbecky  Port- 
SHEraBRD.  ^^  ®^  other  stones;  and  for  every  chaldron  of  coals, 
or  ton  of  grindstones,  Purbeck^  Portland  or  other  stones, 
the  rate  of  three  farthings.  And,  on  1st  October  1852, 
the  said  duty  of  three  halfpence  per  ton  was  reduced  to 
one  penny  and  one  eighth  of  a  penny  per  ton ;  and  the 
said  duty  of  three  farthings  per  chaldron  of  coals,  or  ton 
of  grindstones,  Purbeck,  Portland  or  other  stones,  was 
reduced  to  one  halfpenny  per  chaldron  of  coals,  or  ton 
of  grindstones,  Purbeck,  Portland  or  other  stones:  and 
the  said  reduced  duties  were  in  force  on  the  said  1st 
October,  and  thenceforth  until  the  end  of  1852. 

The  plaintiff  is,  and  during  the  whole  of  the  year 
1852  was,  the  sole  owner  of  a  vessel  registered  at  Sun- 
derland, called  the  Thomas  and  Margorety  of  the  burthen 
of  179  tons,  of  which  John  Hall  is  master.  The 
plaintiff's  vessel  is  (and  for  five  years  last  past  has  been) 
a  collier  employed  solely  in  the  coasting  trade;  and 
during  the  last  five  years  she  has  been  solely  employed 
in  carrying  coals  firom  Sunderland  to  Portsmouth  and  the 
ports  in  the  immediate  neighbourhood  on  the  South 
coast  of  England,  returning  direct  to  Sunderland  in 
ballast 

During  the  whole  of  1852  she  has  been  solely  em- 
ployed in  carrying  coals  fit)m  Sunderland  to  Southampton, 
returning  direct  to  Sunderland  in  ballast  On  such 
voyages  the  said  ship  passed  by  Ramsgate  on  19th 
February  1852.  The  sum  of  13«.  6</.,  being  at  the  rate 
of  three  farthings  for  every  chaldron  of  coals  on  board 
the  said  vessel,  was  paid  by  the  roaster  thereof  to  the 
said  Trustees  for  the  said  vessel  passing  by  Ramsgate  on 


Shephsbd. 
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her  voyage  from  Sunderland  to  Southampton  laden  with  i853, 
coab;  that  being  the  first  voyage  in  which  she  had  Moork 
passed  by  Ramsgate  during  the  year  1852.  And  a 
receipt  was  thereupon  pven  to  the  master,  testifying  his 
payment  of  the  said  duty.  (The  case  set  oat  the 
receipt)  The  said  vessel  afterwards  in  the  same  year 
made  several  other  voyages  from  Sunderland  to  South' 
amptonf  passing  by  Ramsgatet  laden,  on  each  of  such 
voyages,  with  coals ;  on  each  of  which  voyages  similar 
payments  were  demanded  in  respect  of  the  coals  laden 
on  board  of  the  said  vessel  during  that  voyage,  but  were 
resisted  by  the  sud  John  Hall,  as  master  of  the  plaintifTs 
vessel,  on  the  ground  that  they  could  not  legally  be 
claimed  more  than  once  in  each  year. 

The  duties  payable,  if  such  duties  were,  under  the 
circumstances  aforesaid,  chargeable  on  the  said  ship,  or 
in  respect  of  the  said  caigoes  thereof^  more  than  once 
in  any  year,  amount  to  4L  Is, ;  and  that  sum  has  been 
paid  by  plaintiff  to  the  trustees  under  protest  The 
duty  due,  if  the  same  were  not  chargeable  more  than 
once  in  the  same  year,  was  ISs.  6d.  if  the  same  is  to  be 
calculated  according  to  the  cargo  on  board  during  the 
first  voyage  in  that  year;  but  ia  IL  2s,  4-^.  if  the  same 
is  to  be  calculated  on  the  tonnage  of  the  said  vessel. 
The  questions  for  the  opinion  of  the  Court  are : 
First :  Whether,  in  case  of  a  coasting  vessel  perform- 
ing  during  one  year  several  coasting  voyages  from  a 
port  on  the  North  coast  to  a  port  on  the  South  coast  of 
England,  and  on  each  voyage  passing  by  Ramsgate  as 
mentioned  in  the  Act,  laden  with  coals,  the  said  Acts, 
or  any  of  them,  authorized  the  exaction  of  duty,  in 
respect  of  such  cargoes  or  otherwise,  oftener  than  once 
in  such  one  year. 
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1853.  Secondly :  If  not^  iwhether  such  one  annual  payment 

Moo^g       18  to  be  calculated  on  the  tonnage  of  the  vessel,  or  on 

Shkpherd.     ^^®  ^^^  ^^^^  during  such  one  year. 

If  tiie  Court  shall  decide  the  first  question  in  the 
affirmative,  then  the  judgment  of  the  Court  is  to  be 
entered  for  the  defendant  with  costs  &c.  But,  if  the 
Court  shall  dedde  the  first  question  in  the  negaUve, 
then  the  judgment  of  the  Court  is  to  be  entered  for 
the  plaintifi^  for  such  amount  as  the  Court  shall,  with 
reference  to  the  second  question,  consider  to  have  been 
over  paid,  witli  costs  &c. 

Sir  F.  Kelly,  for  the  plaintiif.  First:  the  duty  was 
payable  only  in  respect  of  one  voyage  in  the  year. 
Sect  8  of  stot.  32  G.  3.  e.  74.,  but  for  the  reference  to 
the  subsequent  exceptions,  would  make  all  the  duties  pay- 
able upon  every  voyage :  indeed  they  would  be  payable 
for  every  time  of  passing  Ramsgaie,  were  it  not  that  the 
words  ^^  not  having  a  receipt  testifying  his  payment  before 
on  that  voyage "  must  manifestly  be  incorporated  with 
the  mention  of  all  three  classes  of  ships,  namely,  the  two 
classes  of  ships,  distinguished  according  to  their  tonnage, 
not  laden  with  coals,  gKndstones,  or  Ihtrbech,  Portland^ 
or  other  stones,  and  the  third  class,  of  ships  so  laden. 
The  words  '^to  be  paid  by  the  master  or  owners"  must 
also  be  applied  to  all  three  classes.  The  exception, 
*^  except  as  hereafter  is  mentioned,"  follows  the  impo- 
sition of  the  duty  on  all  three  classes,  and  applies  to 
alL  One  of  those  exceptions  is  afterwards  specified  in 
sect.  14,  and  must  be  read  as  if  incorporated  in  sect.  8. 
The  plaintiff's  vessel  is  undoubtedly  a  <'  coasting  vessel ;'' 
the  question  is  whether,  in  this  section^  the  word 
*' coasting  vesscP'  means  "coasting  vessel  not  being  a 
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collier."  Such  a  construction  would  probably  exclude  the  1853. 
greater  part  of  the  coasting  trade  from  the  benefit  of  the  m^^^^ 
exemption.  It  will  be  suggested  that  vessels  laden  with  g^^gp^^^j^ 
coal  or  stone  are  treated  as  a  distinct  class.  But  they 
are  not  treated  as  a  distinct  class  of  coasters:  they  are 
only  distinguished^  in  sect  8,  for  the  purpose  of  laying 
down  the  amount  of  duty.  The  charge  in  their  case 
is  according  to  the  cargo  (by  the  chaldron  as  to  coals, 
which,  at  the  time  of  this  Act  passing,  were  not  measured 
by  tons),  and  by  the  ton  if  it  be  stones;  the  charges 
on  other  vessels  are  by  the  ton,  according  to  the  tob- 
nage  of  the  vessel.  It  may  be  said  that  the  subject 
of  the  duty,  as  to  the  third  class,  is  the  cargo  and 
not  the  vessel;  and  that  sect.  14  does  not  exempt 
caigoes.  By  sect.  12,  the  owner  of  outward  bound 
vessels  may  claim  from  the  merchant  in  all  cases  a 
payment,  per  ton  of  the  cargo,  of  the  same  duty  as 
is  imposed  on  the  ship  per  ton;  so  that,  in  the  case 
of  an  incomplete  cargo,  a  part  of  the  duty  falls  on 
the  shipowner,  but,  if  the  cargo  be  complete,  all  falls 
on  the  merchant  Now  clearly  the  object  of  the  statute 
was  to  impose  the  tax  on  the  owner  of  the  ship, 
allowing  him  to  recover  from  the  merchant  in  pro- 
portion to  the  goods  carried.  And  this  will  happen,  if 
he  be  liable  only  for  the  first  voyage  in  the  year:  for 
then,  whether  he  has  been  fiiUy  repaid  or  not  for  the 
duties  of  the  first  voyage,  he  will  neither  pay  nor  recover 
any  duty  in  respect  of  later  voyages  in  the  year,  and 
the  benefit  will  practically  accrue  to  the  merchants  in 
the  coasting  trade  who  employ  the  ship  in  the  later 
voyages:  and  this  is  the  intention  of  the  Act  But,  if 
it  be  held  that  this  is  a  tax,  not  on  the  ship,  but  on  the 
particular  cargoes  themselves,  and  that,  though  coasting 
vessels  generally  arc  exempt,  yet  certain  cargoes  are 
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1853.  nevertheless  liable  to  the  duty,  the  owner  of  a  coasting 
3lQQgg  vessel  carrying  such  cargoes  will,  by  the  words  of  the 
8th  section  so  understood,  be  absolutely  exempted  from 
duty,  and  yet  will  be  entitled  to  claim  from  the  merchant 
the  duty  in  respect  of  the  tonns^^e,  for  every  voyage, 
by  the  12th  section.  This  of  course  cannot  have  been 
the  intention  of  the  Lc^slature.  Therefore,  the  reason- 
able interpretation  is  that  sect  8  makes  all  the  vessels 
(not  the  6argoes)  liable  to  duty,  but  according  to  diflerent 
modes  of  rating;  that  sect.  14  exempts  from  this  duty 
all  coasting  vessels  that  have  paid  once  during  the  year ; 
and  that  sect  12  enables  the  owners  of  all  vessels  which 
are  liable  ni>on  any  voyage  to  recover  from  the  merchant, 
as  to  that  voyage,  in  proportion  to  the  goods  carried. 
Sect.  15  gives  the  power  of  distraining  on  the  vessels 
and  their  effects  for  the  duty.  Sect.  16  throws  the 
legal  responsibility  on  the  shipowner  and  his  servants, 
in  the  case  of  all  the  duties.  And  the  exempting  sec- 
tions refer  only  to  ships  belonging  to  particular  districts 
or  places,  not  to  the  cargoes,  as  to  which  no  distinction 
is  made. 

Secondly:  In  consistence  with  the  above  view,  the 
duty  is  to  be  levied  in  proportion  to  the  tonnage  on 
the  first  cargo  of  the  year. 

fFiUes,  contra.  First:  Sect  14  was  clearly  intended 
for  the  benefit  of  the  coasting  merchant,  who  is  partially 
relieved  from  the  liability  imposed  on  him  by  sect  12. 
Sect  8  imposes  a  duty  on  two  classes  of  vessels  and  one 
class  of  cargoes.  Sect  12  enables  the  shipowner,  who 
has  paid  the  duty,  to  recover  from  the  merchant  a  sum 
in  proportion  to  the  tonnage.  Sect  14  exempts  from 
more  than  one  payment  in  a  year  such  vessels  only  as 
are  liable  to  the  duty  as  vessels.     Where  the  cargo  is  of 
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coals,  the  shipowner  would  pay  only  upon  that  cargo        i8o9L 
under  sect.  8,  and  would  recover  all  under  sect.  12.       iui^ii" 
[Lord  Campbell  C.  J.     Why  should  there  be  a  duty  on     shkphkbd. 
coals  and  stones  only  ?]     The  reason  probably  was  that 
in  various  other  parts  of  the  country  there  are  local 
dues  upon  certain  classes  of  goods,  which  suggested  the 
making  them   the  direct  subject  of  duty  here.     The 
proviso  which  follows,  in  sect  14,  after  the  exemption 
in  question  would  be  unnecessary  if  the  payment  on  the 
first  voyage  exempted  for  a  year.     It  is  tnie  that,  by 
sect  15,  there  is  a  power  of  distraining  on  the  vessels 
for  the  duty ;  but  the  defendant  does  not  dispute  that 
the  shipowner  is  liable  for  the  duty  in  the  first  instance. 
The  second  question  does  not  arise  if  the  first  is 
determined  in  favour  of  the  defendant 

Sir  F.  Kelltfi  in  reply,  was  stopped  by  the  Court 

Lord  Campbell  C.  J.  This  seems  to  me  a  very 
clear  case.  Sect  14  provides,  in  language  most  plain 
and  unequivocal,  that  no  coasting  vessel  shall  pay  the 
duty  charged  by  the  Act  oftener  than  once  in  every  one 
year:  and  the  vessel  In  the  present  case  is  clearly  a 
coasting  vessel.  What  then  is  there  to  shew  that  she 
does  not  fall  within  the  exemption  ?  When  we  look  at 
sect.  8,  we  see  that  she  is  excepted  from  the  first  and 
second  classes,  and  that  she  is  within  the  third  class, 
being  a  ship  laden  with  coal,  in  respect  of  which  a  rate 
may  be  laid  not  exceeding  three  halfpence  for  every 
chaldron  of  coals.  That  is  the  duty  which  is  to  be  paid : 
there  is  no  enactment  that  it  is  to  be  paid  toties  quoties: 
and  I  can  find  nothing  to  shew  that  a  coasting  vessel 
carrying  coal  is  to  be  excluded  irom  the  exemption  in 
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1853.  sect.  14.  The  provision  in  sect  14,  that  no  collier 
M^^  returning  in  ballast  from  the  French  or  Flemish  coast, 
Shepuekd.  producing  a  certificate  of  her  having  pwd  duty  on  her 
outward  bound  voyage  on  her  cargo  of  coals,  shall  be 
liable  to  the  payment  of  any  such  duty  for  her  inward 
voyage,  is  not  inconsistent  with  this  view;  for,  even 
allowing  the  exemption  for  which  the  plaintiff  is  now 
contending,  she  would,  but  for  the  provision,  have  been 
liable  to  duty  on  her  inward  voyage:  the  provision 
therefore  does  not  weaken  the  effect  of  the  fint  part  of 
the  section.  Mr.  WiOes  represents  the  8th  section  as  a 
direct  tax  upon  coal :  but  very  strong  words  would  be 
requisite  to  shew  that  such  a  specific  tax  was  imposed. 
I  am  certainly  of  opinion  that  there  are  not  here  words 
strong  enough.  The  answer  to  the  first  question  must 
be,  that  the  Acts  here  do  not  authorize  the  exaction 
of  such  duty  more  than  once  in  the  year.  The  answer 
to  the  second  question  must  be,  that  the  payment  must 
be  calculated  on  the  tonnage  of  the  first  cargo.  We 
must  suppose  that  the  Legislature  in  this  case  considered 
the  cargo  as  a  good  test  of  the  ship,  as,  on  the  assumption 
that  the  ship  was  fully  laden,  it  would  be. 

CoLERTOGE  J.  I  am  of  the  same  opinion.  On  the 
first  point  I  have  nothing  to  add.  As  to  the  second, 
unless  the  duty  be  imposed  on  the  tonnage  of  the  eargo, 
I  can  find  nothing  in  the  Act  authorizing  the  imposition 
of  a  duty  at  all. 

Ebus  J.  I  am  of  the  same  opinion.  The  exemption 
includes  all  coasters ;  and  there  is  nothing  to  shew  that 
a  coaster  which  is  a  collier  is  taken  out  of  the  exemp- 
tion. 
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Cbompton  J.     I  am   of  the  same   opinion.     This  1853. 

vessel  is  clearly  a  coaster;  and  nothing  appears  in  the  Moobb 

Act  to  deprive  her  of  the  benefit  of  the  exemption.  SBBPHEao. 

Judgment  for  plainti£P. 


The  following  case  is  inserted  here  on  account  of  its 
connection  with  the  succeeding  one. 

James  Grange  against  Gboroe  Trickett.        /^^fc.  nib, 

1851.] 

ASSUMPSIT  against  the  maker  of  a  promissory  note  Aasumpsit  by 
indorsee 

for  6U  17«.  Id.,  dated  15th  October  1849,  payable 


5^" 
on  demand  to  the  order  of  Frederick  Johnson^  and  by  lorj  ooteT 

him  indorsed  to  plaintiff.  ^  If^;^^ 

Plea  6 :  That,  after  the  making  of  the  note  by  defend-  "^f^^.^^i^in " 

ant,  and  before  the  indorsement  thereof  to  plaintiff,  and  «  *ctuai  cu»- 

^  .  .  tod^  for  debt, 

before  the  commencement  of  this  suit,  *'  the  said  Frederick  petitioned  the 

Insolvent 

Johnson^  then  being  a  person  in  actual  custody  within  Debtors' 
the  walls  of  one  of  Her  Majesty's  prisons  in  that  part  of  bj  a  vesting 
the  United  Kingdom  called  England,  to  wit  the  Lan-  pro^rty  w!^ 
caster  Castle  Cfaol,  upon  process  for  or  by  reason  of  a  ^^^^  ^^ 
certain  debt  and  costs  at  the  suit  of  a  certain  person,  to  ThSt!^" ' 
wit  James  Butterwarth,  did  duly"  apply  by  petition  in  a  **>«  apppint- 
summary  way  to  the  Court  for  the  reUef  of  Insolvent  assignee,  and 

•^  before  the 

Debtors,  ''for  his  discharge  from  such  custody,  according  indorsement 
to  the  provisions  of  the  said  Act :  in  which  petition  was  titioner,  he  was 
stated"  &c.  (setting  out  the  requisite  statements);  and  from  custody 
which  said  petition  was  duly  subscribed  and  filed  in  the  j'L^cK^^torr 
said  Court     Averment:  That,  "upon  the  said  filing  of  JJd"**dJ*J^"^ 
the  said   petition  by  the  said  Frederick  Johnson,  and  by  the  Court. 

Held  that,  on 
the  petitioner  being  6o  discharged  from  actual  custody,  the  property  in  the  note  revested 
in  him  under  stat.  1  9i  2  Viet,  e,  1 10.;  and  consequently  that  the  replication  was  good. 
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[1851.]  before  the  cominenceinent  of  this  suit,  and  before  the 
Oranok  said  indorsement  of  the  said  note  to  the  plaintiff,  to  wit  on*' 
Tbickett.  ^^'*  "  ^^^  ^*'^  Court,  in  pursuance  and  according  to  the 
said  statute,  ordered  that  all  the  real  and  personal  estate 
and  effects  of  the  said  Frederick  JohnsaUy^  &c.,  "except" 
&c.,  "  and  all  his  future  estate,  right,  title,  interest  and 
trust  in  or  to  anj  real  or  personal  estate  and  e£Pect8, 
within  this  realm  or  abroad,  which  he  might  purchase, 
or  which  might  revert,  descend  or  be  devised  or  be- 
queathed or  come  to  him  before  he  should  become 
entitled  to  his  final  dischai^e  in  pursuance  of  the  said 
Act  and  according  to  the  adjudication  made  in  that 
behalf,  or,  in  case  the  said  Frederick  Johnson  should 
obtain  his  full  dischai^e  from  custody  without  any 
adjudication  being  made  by  the  said  Court,  then,  before 
he  the  said  Frederick  Johnson  should  be  fully  discharged 
from  custody,  and  all  debts  due  or  growing  due  to  him, 
or  to  be  due  to  him  before  such  discharge  as  aforesaid, 
should  be  vested  in  one  Samuel  Sturgis^  then  and  still , 
being  the  provisional  assignee"  &&  ''Which  said  order 
was  then  duly  entered  of  record  in  the  Court;  and 
notice  of  the  said  order  was  duly  published,  according 
to  the  directions  of  the  said  Court :  By  virtue  of  which 
said  order  of  the  Court,  so  made  as  aforesaid,  and  by 
virtue  of  the  said  statute,  the  said  promissory  note  in 
the  declaration  mentioned,  and  all  right  of  action  in 
respect  thereof,  became  and  were  vested  in  the  said 
Samuel  Sturgis^  as  such  provisional  assignee  as  aforesaid." 
Averment  that,  after  the  making  of  the  said  vesting 
order,  and  before  the  said  indorsement  of  the  note  to 
plaintiff,  and  before  the  commencement  of  this  suit, 
one  James  Grange  was  duly  appointed  by  the  said  Court 
assignee  of  the  estate  and  effects  of  the  said  Frederick 
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Johmm  for  the  purposes  of  the  said  Act;  and  the  said      [1851.] 
Jamei  Grange  accepted  and  signified  to  the  said  Court      o^XJioE 
his  acceptance  of  the  said   appointment;  which   said     .    ^- 
appointment  was  then^  and  after  such  acceptance  thereof 
by  the  said  Jmnes  Grange^  entered  of  record  of  the  said 
Court:  as  by  the  said  appointment,  reference  being  there- 
unto had,  will  more  fully  appear:  and  notice  thereof  was 
duly  published  according  to  the  directions  of  the  said 
Court.     And  thereupon,  by  virtue  of  the  said  appoint- 
ment, the  said  promissory  note,  and  all  rights  and  causes 
of  action  in  respect  thereof,  became  and  were  and  now 
are  vested  in  the  said  James  Grange  as  such  assignee  as 
aforesaid.    Verification. 

Replication.  That,  after  the  appointment  as  assignee 
of  the  said  person  in  the  said  5th  plea  mentioned,  and 
the  acceptance  by  him  of  such  appointment,  and  before 
the  indorsement  by  the  said  Frederick  Johnson  to  the 
plaintiff  in  the  said  declaration  mentioned,  the  said 
Frederick  Johnson  was  discharged  from  custody  by  his 
detaining  creditor  in  the  said  5th  plea  mentioned,  and 
with  his  consent,  without  any  adjudication  by  the  said 
Court  for  the  relief  of  Insolvent  Debtors  having  been 
made  in  that  behalf.    Verification. 

Demurrer,  assigning  causes  which  it  is  unnecessary  to 
specify.    Joinder. 

Crompton^  for  the  plaintiff.  The  case  depends  upon 
the  construction  to  be  put  on  stat  1  &  2  Vict  c.  110. 
Sect.  35  provides  that  persons  in  actual  custody  for  debt 
may  apply,  by  petition,  to  the  Court  for  the  relief  of 
Insolvent  Debtors,  for  their  discharge,  and  prescribes 
the  statements  required  to  be  in  the  petition.  Sect.  36 
gives  power  to  a  detaining  creditor  to  apply  by  petition 
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[1851.]  ^o  ^^^  ^^^  Court  for  a  vesting  order.  Sect  37  enacts 
Q^^^^j^  that,  **  upon  the  filing  of  such  petition  by  such  prisoner, 
TaicKnT  ®^  ®"  ^®  ^^°8  ®^  ^^^'^  petition  by  such  creditor  or 
creditors  as  aforesaid,  and  the  eridence  in  support 
thereof,  as  the  case  may  be,  it  shall  be  lawful  for  the 
said  Court  for  the  relief  of  Insolvent  Debtors,  and  such 
Court  is  hereby  authorized  and  required,  to  order  that 
all  the  real  and  personal  estate  and  effects  of  such 
prisoner,  both  within  this  realm  and  abroad,  except  the 
wearing  apparel,"  &c.  <*  of  such  person  and  his  fiunily, 
and  the  working  tools"  &c.  **of  such  prisoner,  not  ex* 
ceeding  in  the  whole  the  value  of  20iL,  and  all  the  future 
estate,  right,  title,  interest,  and  trust  of  such  prisoner  in 
or  to  any  real  and  personal  estate  and  efiects  within  thia 
realm  or  abroad  which  such  prisoner  may  purchase,  or 
which  may  revert,  descend,  be  devised  or  bequeathed,  or 
come  to  him,  before  he  shall  become  entitled  to  his  final 
discharge  in  pursuance  of  this  Act,  according  to  the 
adjudication  made  in  that  behalf;  or  in  case  such  pri- 
soner shall  obtain  his  full  dischaige  from  custody  without 
any  adjudication  being  made  by  the  said  Court,  then 
before  such  prisoner  shall  be  so  fully  discharged  from 
custody;  and  all  debts  due  or  growing  due  to  such 
prisoner,  or  to  be  due  to  him  or  her  before  such  dis- 
chaige  as  aforesaid,  shall  be  vested  in  the  provisional 
assignee  for  the  time  being  of  the  estates  and  effects  of 
Insolvent  Debtors  in  England^  and  such  order  shall  be 
entered  of  record  in  the  same  Court,  and  such  notice 
thereof  shall  be  published  as  the  said  Court  shall  direct ; 
and  such  order  when  so  made  shall,  without  any  con- 
veyance or  asBignraent,  vest  all  the  real  and  personal 
estate  and  effects  of  such  prisoner,  and  all  such  future 
real  and  personal  estate  and  effects  as  aforesaid,  of  every 
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nature  and  kind  whatsoever,  and  all  such  debts  as  afore-      [1851.] 

said,  in  the  said  provisional  assignee :  Provided  always.      Grange"" 

that  in  case  the  petition  of  any  such  prisoner  shall  be     tbickbtt. 

dismissed  by  the  said  Court,  such  vesting  order  made  in 

pursuance  of  such  petition  shall  from  and  after  such 

dismission  be  null  and  void  to  all  intents  and  purposes : 

Provided  also,  that  in  case  any  such  vesting  order  as 

aforesaid  shall  become  null  and  void  by  the  dismission 

of  the  prisoner's  petition,  all  the  acts  theretofore  done 

by  the   said   provisional   assignee,    or  any  person   or 

persons  acting  under  his  authority,  according  to  the 

provisions  of  this  Act,  shall  be  good  and  valid ;  and  no 

action  or  suit  shall  be  commenced  against  such  provi* 

sional  assignee,  nor  against  any  person  duly  acting  under 

his  authority,  except  to  recover  any  property,  estate, 

money,  or  effects  of  such  prisoner,  detained  after  an  order 

made  by  the  said  Court  for  the  delivery  thereof,  and 

demand  made  thereupon  :   Provided  also,  that  when 

such  vesting  order  shall  have  been  made  on  the  petition 

of  a  creditor  as  aforesaid,  it  shall  be  lawftil  for  the  said 

Court,  if  it  shall  seem  just  and  right,  but  not  without  proof 

made  to  the  satjs&ction  of  the  said  Court  of  the  consent 

of  the  petitioning  creditor,  to  make  order  declaring  such 

vesting  order  to  be  null  and  void,  and  the  same  shall 

thereupon  be  null  and  void  to  all  intents  and  purposes.^ 

The  first  part  of  this  section  in  express  terms  vests  all 

the  insolvent's  property  in  the  provisional  assignee.   The . 

plaintiff's  point  seems  to  be  that  the  subsequent  discharge 

of  the  insolvent  from  custody,  by  itself  alone,  devests 

such  property :  there  arc  no  words  to  that  eilect ;  and 

the  provisoes  shew  that  such  was  not  the  intention  of  the 

Legislature.     The  first  proviso  is,  that,  when  the  Court 

dismisses  the  petition  of  the  prisoner,  the  vesting  order 
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[1851.]  ^^^''  ^  ""II  &"(l  void;  but  upon  that  follows  another 
Q^^^gg  proviso,  that  no  action  shall  be  commenced  against  such 
^    ^*  provisional  assignee,  except  to  recover  property  ^*  detained 

after  an  order  made  by  the  said  Court  for  the  delivery 
thereof,  and  demand  made  thereupon."  It  seems  there- 
fore that,  even  where  the  vesting  order  is  expressly  made 
null  and  void  in  consequence  of  the  act  of  the  Court, 
the  Legislature  contemplated  that  a  fresh  order  would 
have  to  be  made  before  the  property,  then  vested  in  the 
assignee,  could  revest  in  the  prisoner.  And  the  next 
proviso  shews  that,  where  the  petition  is  that  of  the 
creditor,  and  he  consents,  still  an  order  of  the  Conrt  is 
necessary.  It  would  be  inconsistent  with  the  whole 
scheme  of  this  enactment  if  the  detaining  creditor  could, 
by  consenting  to  the  discharge  of  the  prisoner  from 
custody,  annul  the  vesting  order  of  his  own  authority. 
Some  express  enactment  is  required  to  devest  property 
once  vested:  and  accordingly  the  Legislature,  where 
that  is  intended,  provides,  by  sect  92,  that  when  the 
Court  are  satisfied  that  the  debts  have  been  paid  there 
shall  be  an  order  revesting  any  surplus  of  the  property. 
But  there  is  no  enactment  that  if  the  prisoner  escapes 
from  custody  there  shall  be  a  revesting*  Sect.  44  is 
relied  on  by  the  plaintiff.  It  enacts  that,  'Mn  case 
any  prisoner  as  to  whose  estate  and  effects  any  such 
vesting  order  as  aforesaid  shall  have  been  made  shall 
by  the  consent  or  default  of  his  detaining  creditor 
or  creditors  be  discharged  out  of  custody  without 
any  adjudication  being  made  in  that  behalf  by  the 
said  Court  for  the  relief  of  Insolvent  Debtors,  all  the 
acts  done  before  such  discharge  by  the  said  provisional 
assignee,  or  other  assignee  or  assignees  appointed  as 
hereinafter  provided,  or  other  person  or  persons  acting 
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under  his  or  their  aathority,  according  to  the  provisions      [1851.] 
of  this  Act,  shall  be  good  and  valid;  and  that  in  sach      oZmoT^ 
case,  or  in  case  such  vesting  order  as  aforesaid  shall  be 
avoided  by  any  fiat  in  bankruptcy  thereafter  issuing 
against  such   prisoner,  as   hereinbefore   provided,  no 
action  or  suit  shall  be  commenced  against  such  provi- 
sional assignee,  or  against  any  assignee  or  assignees 
appointed  under  this  Act,  nor  against  any  person  duly 
acting  under  his  or  their  authority,  except  to  recover 
any  property,  estate,  money,  or  effects  of  such  prisoner, 
detained  after  an  order  made  by  the  said  Court  for 
the  delivery  thereof,  and  demand  made   thereupon." 
This,  however,  is  a  protecting  clause  making  the  acts  of 
provisional  assignees  valid,  not  an  enactment  reassigning 
the  property.     This  Court,  in  Drury  v.  HowmJUM  (a), 
thought  that  the  detaining  creditor,  if  he  received  pay* 
ment  and  discharged  the  insolvent,  could  not  ret»n  the 
money  against  the  assignee.  If  the  assignee  could  recover 
that  money,  a  fortiori  he  must  retain  what  was  already 
vested  in  him.     And  it  would  obviously  have  been 
impolitic  if  the  Legislature  had  left  it  in  the  power  of 
the  detaining  creditor  to  affect  the  interest  of  the  other 
creditors,  on  being  bought  off.     There  are  some  formal 
objections  made  to  the  plea;  but  they  either  do  not 
arise,  or  are  all  of  such  a  nature  as  to  be  cured  by 
pleading  over. 

C  Miboard,  contra.  The  plea  sets  up  a  vesting  order 
made  by  the  Insolvent  Debtors'  Court:  but,  since 
Stat.  10  &  11  Viet  c.  102.  («.  10.),  the  jurisdiction 
to  make  an  order  on  a  petition  by  a  prisoner  im- 
prisoned   in    a    gaol   more   than    twenty  miles    from 

<•)  11  A,f  B.  101. 

VOL.  n.  2d  e.  &  b. 
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[1851].      London  is  in  the  county  court.     [fFiffhtmanJ.     How 
Granok      ^^^^  ^^*  point  arise  here  ?     There  is  nothing  on  this 
Trickett.     ^®^^^  *^  ^^^^  "8  ^'^^^  Lancaster  Castle  is  not  within 
twenty  miles  of  London.      I  do  not  think  we  are  bound 
to  take  judicial  notice  in  your  favour  of  that  fact]   Then 
as  to  the  main  question^  which  is,  whether  the  dischaige 
from  custody  annuls  the  vesting  order.     There  is  a 
distinction  between  the  petition  by  the  prisoner  under 
sect.  35,  and  the  petition  by  the  detaining  creditor 
under  sect.  36.     The  proceedings  on  the  latter  are  com- 
pulsory against  the  prisoner ;  and  he  can  be  forced  on 
in  every  step:  but  the  proceedings  on  the  petition  of 
the  prisoner  are  voluntary ;  and  his  power  to  take  each 
step  is  dependent  on  his  being  in  custody.     By  sect  35 
the  petition  can  be  only  by  a  person  "  in  actual  custody;" 
and  the  prayer  of  the  petition  is  **to  be  discharged  from 
custody,  and  to  have  future  liberty  of  his  person."    By 
sect  37,  the  present  property  of  the  prisoner,  and  any 
property  which  shall  come   to  him  <*  before  he  shall 
become  entitled  to  his  final  discharge  in  pursuance  of 
this  Act,  according  to  the  adjudication  made  in  that 
behalf;  or  in  case  such  prisoner  shall  obtain  his  full 
discharge  from  custody  without  any  adjudication  being 
made  by  the  said  Court,  then  before  such  prisoner  shall 
be  so  fully  dischaiged  from  custody,"  shall  vest  in  the 
assignee.     So  that  on   the  prisoner's  dischai^  future 
estate  ceases  to  vest ;  and  it  seems  reasonable  that  pro- 
perty already  vested  should  be  devested.  Then  follow  pro- 
visoes as  to  the  case  of  petitions  dismissed  by  the  Court ; 
but  the  Court  has  no  jurisdiction  to  dismiss  a  petition  by 
the  prisoner  himself,  after  he  is  dischaiged  from  custody 
without  leave  of  the  Court.     Sect  38  enacts  "  that  no 
prisoner  shall  upon  his  own  petition  be  entitled  to  the 
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benefit  of  this  Act  who  shall  not  be  at  the  time  of  filing  [1851.] 
his  petition,  and  during  all  the  proceedings  thereon,  in  Q^^^^^g 
actaal  custody  within  the  walls  of  the  prison,  without  xbickbtt 
any  intermission  of  such  imprisonment  by  leave  of  any 
court  or  otherwise."  Then  follow  several  provisoes 
giving  the  Court  power  in  exceptional  cases  to  relax  the 
severity  of  this  enactment.  The  present  case  does  not 
fiiU  within  them.  What  is  to  be  done  with  the  property 
of  the  prisoner  in  case,  after  he  has  petitioned,  he  is  dis- 
charged by  the  detaining  creditor  ?  The  petitioner  cannot 
have  the  benefit  of  the  Act ;  for  he  is  no  longer  in  actual 
custody.  The  creditors  cannot  get  the  property;  for, 
as  a  preliminary  step,  the  prisoner  must  file  his  schedule 
under  sect  69:  but,  not  being  in  actual  custody,  he 
cannot  do  it.  No  power  is  given  to  the  Court  in  such  a 
ease  to  order  a  reassignment  It  could  not  be  intended 
that  the  property  should  remain  in  the  assignee  for  his 
own  benefit  The  true  construction  of  the  act  must  be 
that  it  revests  in  the  dischai^ed  prisoner.  Sect  44 
would  be  superfluous  on  any  other  construction. 

Cromptony  in  reply.  By  the  operation  of  sect  38  the 
discharged  prisoner  is  not  entitled  to  the  benefit  of  the 
Act :  but  it  does  not  affect  the  rights  of  his  creditors  to 
have  the  property,  already  vested,  distributed  among 
them. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
replication  is  good  There  is  no  express  enactment  in 
Stat  1  &  2  Vict  c.  110.,  that  on  the  prisoner  being 
discharged  the  property  should  revest  in  him ;  but  the 
intention  seems  clear  that  such  should  be  the  result 
For  in  sect  44  it  is  provided  that  no  action  shall  lie 
2  D  2 
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[1851.]  against  the  assignee,  after  the  prisoner  is  so  discharged, 
Q^^jj^g  "except  to  recover  any  property,  estate,  money,  or 
Trickbtt  ®ff®<5ts  of  such  prisoner,  detained  after  an  order  made 
by  the  said  Court  for  the  delivery  thereof,  and  demand 
made  thereupon."  That  evidently  contemplates  that 
the  property  of  a  tangible  nature  and  in  the  possession 
of  the  assignee  is  to  be  restored  to  the  petitioner:  and, 
by  necessaiy  implication,  what  is  not  of  a  tangible 
nature  or  not  in  the  possession  of  the  assignee  must 
revest  in  the  petitioner.  I  do  not  see  what  can  other* 
wise  be  done  with  it  Mr.  CrompUm  says  it  is  to  be 
distributed  amongst  his  creditors;  but  there  b  no 
machinery  in  the  Act  for  distributing  it  amongst  them 
after  the  prisoner  is  discharged.  I  think,  therefore,  that 
the  replication  in  this  case  shews  that  the  property  Jn 
the  note  had  revested  in  Johnson^  so  that  he  could 
indorse  it  to  the  plaintiff;  and,  consequently,  that  it  is 
a  good  replication. 

Pattbson  J.  I  could  not  make  out  what  was  the 
operation  of  the  Act  until  I  read  sect  44.  That  does  not 
seem  to  mean  that  the  vesting  order  shall  be  void  ab  initio; 
for  then  the  assignee  would  be  liable  to  all  actions:  but 
it  enacts  that  he  shall  not  be  liable  to  any  action  except 
one  to  recover  any  property  of  the  prisoner  "detained  after 
an  order  made  by  the  said  Court  for  the  deliveiy  thereof, 
and  demand  made  thereupon."  From  that  it  seems  that 
the  Court  ought  to  make  such  an  order ;  and,  if  the 
assignee  is  to  be  ordered  to  deliver  up  such  property 
of  the  prisoner  as  is  in  his  possession,  such  property  of 
the  prisoner  as  is  not  the  assignee's  possession  must  be 
intended  to  revest  in  the  prisoner  without  any  order; 
and  that  is  this  very  case.  I  think  it  therefore  a  good 
replication. 
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CoLBBmoB  J.  There  is  no  express  enactment  that  [1851.] 
the  property  shall  revest;  but  there  is  a  strong  inference  oaanob 
that  such  was  the  intention  of  the  Legislature.  The  tbickstt. 
property  of  the  petitioner  is  given  up  by  him  with  a 
view  to  obtain  the  benefit  of  the  Act:  if  he  does 
tiot  obtain  the  benefit  of  the  Act,  surely  he  ought  to 
have  it  back.  Then  let  us  look  at  sect  44.  It  does  not 
protect  all  persons  from  actions  for  things  done  under  the 
vesting  order  before  the  discharge ;  but  it  protects  the 
assignees  and  those  acting  under  them  from  actions; 
and  then  it  proceeds  to  say,  not  that  the  Court  shall  make 
an  order  before  there  shall  be  a  delivery  of  the  property 
of  the  prisoner  to  him,  but  merely  that,  possession  being 
rightfully  in  the  assignee,  he  shall  not  be  liable  to  an 
action  for  detaining  it  until  there  shall  be  an  order 
made  and  notified  to  him.  That  seems  to  me,  by 
necessary  implication,  to  say  that  the  property  has 
already  revested  in  the  person  to  whom  the  possession 
is  to  be  delivered:  that  is,  the  dischai^ged  prisoner. 

WranTMAN  J.  I  also  think  that  the  effect  of  sect  44 
is  to  shew  that  the  vesting  order  ceases  to  exist  except 
for  the  purpose  of  protecting  the  assignees.  In  the 
present  case,  the  note  seems  never  to  have  been  in  the 
possession  of  the  assignee.  Afler  Johnson  was  discharged 
fiom  custody  die  assignee  could  not  obtain  possession  of 
the  note;  and  the  result  seems  to  me  to  be  that  the 
property  in  the  note  revested  in  Johnson^  and  was,  by 
his  indorsement,  vested  in  the  plaintiff. 

Judgment  fi)r  plaintiff  (a). 

(a)  Sm  the  next  case. 
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[1852.] 
[Friday,        Chakles  Midoleton  Kjernot   against  Francis 

June  18th,  _ 

1862.]  PlTTIS. 

Where  an  'TiETINUE,    sur  trover,   for   goods.      Plea:    That, 

after  a  ve'sting  before  the  accruing  of  the  causes  of  action,  plaintiff, 

made  ^h\%^  ^^^"  being  a  prisoner  in  actual  custody  in  the  Queen's 

TdUcWg^^^^^  Prison,  detained  at  the  suit  of  John  Peacock  under  a 

without  ad-       ^jjj.  ^f  attachment,  and    also  at   the  suit  of  Thomas 
judication,  by  ^ 

the  default  or  Magnus  Cattlin  under  a  detainer,  petitioned  the  Court 

consent  of  "^                                                                ^ 

creditors,  and  for  the  relief  of  Insolvent  Debtors :    the   plea,  in  the 

sues  a  party  /.    i              .  •            i 

detaining  ordinary  form,  set  out  the  effect  of  the  petition,  that 

came  to  the       it  was  subscribed  and  filed,  and  that  the  Court  in  the 

assignee"be-      usual  form  made  an  order  vesting  all  the  plaintiff's  pro- 

chiu-ge^no*'      P^^^J  ^"  ^^  provisional  assignee  for  the  time  being,  and 

In^oWent^*       his  successors :  and  that,  by  virtue  thereof,  the  goods  in 

Debtors' Court  the  declaration  mentioned,  whilst  the  plaintiff  was  in 

having  been  ^        '' 

made  for  do-      actual  Custody,  and  before  the  accruing  of  the  causes  of 
Hvering  them  .  .        , 

up:  action,  vested  in  Samuel  Sturgisy  then  being  pirovisional 

I^rd  Gimpbeii  assignee.    Averment :  that  the  vesting  order  still  remains 

QiUridgeJ.,  '^^  f^^'  force,  and  that  "defendant,  as  servant  and  by  the 

or'no7?hf  **^  authority  and  command  of  the  said  S,  Sturgis,  as  and 

vesteTin  the  ®^  being  such  provisional  assignee  as  aforesaid,  after  the 

insolvent  by       makiuff  of  the  said  vestinff  order  as  aforesaid,  detained 
such  discharge,  o  o  ' 

the  action,         the  Said  goods ;"  which  are  the  said  supposed  causes  &c. 
cannot  by  sect.  . 

44  of  Stat.         Verification. 

1  &  2  Ftce. 

c.  1 10.,  be 

brought   against  a  person  acting  by  authority  of  the  provisional  assignee,  though   the 

authority  was  not  given  till  after  the  discharge. 

Held,  by  Erlt  J.,  that  the  property  docs  not  so  revest  in  the  insolvent,  and  therefore 
that  the  action  cannot  be  brought  by  him  against  any  party. 

On  error  in  the  Exchequer  Chamber : 

Held:  that  the  property  does  not  so  revest,  and  therefore  that  the  action  cannot  be 
brought  by  the  insolvent  against  any  party. 
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Replication:  That,  after  the  making  of  the  vesting       [1852]. 
order,  and  before  the  detention  of  the  goods,  plaintiff      kermot 
was  dischaiged  out  of  the  custody  in  the  plea  mentioned       Pi^is. 
by  the  default  of  the  said  John  Peacock^  and  by  the 
consent  of  the  said  T.  M.  CattUn,  the  said  detaining 
creditors  of  the  plaintiff,  without  any  adjudication  being 
made  on  the  said  petition  of  the  plaintiff  by  the  Court ; 
and  that  defendant  detained  and  detains  the  said  goods 
after  plaintiff  had   been   so   discharged,  and   did  not 
detain  nor  does  he  detain  the  same  or  either  of  them 
"by  virtue  of  any  order,  authority  or  command  of  the 
said  S.  SturgiSf  made  or  given  to  the  defendant  before 
the  plaintiff  was  so  discharged  as  aforesaid."    Verifi- 
cation. 

Demurrer  (assigning  causes  on  which  the  decision  of 
the  Court  did  not  turn).     Joinder. 

The  case  was  argued  in  Trinity  Term,  1852  (a). 

fFUleSy  for  the    defendant.      This  case   is  in  one 
respect   distinguishable   fi'om   Grange  v.    Trickett  (b), 
for  the   plea  here   alleges    that    the   defendant  acted 
under  the  orders  of  the  provisional  assignee ;  and  stat. 
1  &  2  VicL  c.  110.  8.  44.,  on  which  the  decision  in  ' 

Grange  v.  Trickett  (b)  turned,  expressly  enacts  that  no 
action  shall  be  brought  against  the  provisional  assignee, 
or  any  one  acting  under  his  authority,  except  to  recover 
any  property  "detained  after  an  order  made  by  the 
Court  for  the  delivery  thereof,  and  demand  made  there- 
upon." The  replication  meets  this  by  saying  that  there 
was  no  authority  given    by  the  provisional  assignee 

(a)  June  4tb,  before  Lord  CampbeU  C.  J.,  Coieridge,  Erie  and  Cromp' 
ton  Js. ;  and  June  8th,  before  liord  Catnpbell  C.  J.,  Coleridge  and  Erie  Js. 
(6)  Ante,  p.  395. 


Pnrw. 
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[1852.1  before  the  diacbaige  of  the  plaintiff;  but  it  is  clear  that 
j^^Q^  the  object  of  the  enactment  was  to  protect  those  acting 
under  the  provisional  assignee  from  the  necessity  of 
ascertaining,  at  their  peril,  whether  the  prisoner  was 
discharged  or  not  On  this  ground  the  defendant  may 
have  judgment  without  impeaching  Orange'^.  Triekett{a)i 
but  one  object  of  defending  the  present  action  is  to  have 
that  decision  reviewed.  That  case  appears  to  have  been 
argued  entirely  on  stat  1  &  2  Vict.  c.  1 10. ;  but  the 
provisions  of  the  former  Insolvent  Acts  throw  light 
upon  the  construction  of  that  Act  Stat  53  G.  3. 
c,  102.  s.  10.  required  a  conveyance  to  be  executed  by 
the  prisoner,  on  adjudication,  by  which  his  property  was 
conveyed  to  an  assignee  for  the  benefit  of  those  as  to 
whom  he  was  discharged.  Sect  13  enabled  the  court 
to  avoid  his  discharge ;  in  which  case  it  is  provided  that 
the  property  shall  be  reconveyed  to  the  prisoner.  By 
the  next  Act,  stat  I  G.  4.  c.  119.,  s,  4.,  there  is  to 
be  an  actual  assignment;  but,  instead  of  being  made 
at  the  time  of  adjudication,  it  is  to  be  made  at  the 
time  of  petitioning;  and  the  assignment  is  to  be 
**  subject  to  a  proviso  that  in  case  such  prisoner  shall 
not  obtain  his  discharge  by  virtue  of  this  Act,  such 
conveyance  and  assignment  shall,  from  and  after  the 
dismission  of  the  petition  of  such  prisoner  praying  for 
his  discharge,  be  null  and  void  to  all  intents  and 
purposes.**  Both  under  this  proviso,  and  under  stat. 
53  G.  3.  c.  102.,  the  property  remained  in  the  assignee 
until  the  doing  of  an  act  by  the  Court,  viz.  dismissing 
the  petition;  in  neither  was  the  revesting  at  the 
option  of   the   detaining  creditor.     Then  came  stat 

(li)  Ante,  p.  395. 
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7  G.  4.  c.  67.  Sect  11  of  that  Act  required  an  [1852.] 
assigament  to  be  executed  at  the  time  of  petition-  kerkot 
ingy  subject  to  a  proviso  in  the  same  words  as  those  p,^|g, 
of  Stat.  1  G.  4.  c.  119.  s.  4.»  already  noticed.  Sect 
18  of  Stat  7  G.  4.  c.  57.  enacts:  **  That  in  case  of 
the  dismission  of  the  petition  of  any  such  prisoner 
seeking  relief  under  this  Act,  all  the  acts  done  before 
such  dismission  by  the  said  provisional  assignee,  or 
other  assignee  or  assignees,  appointed  as  hereinafter 
provided,  or  other  person  or  persons  acting  under  his 
or  their  authority,  according  to  the  provisions  of  this 
Act,  shall  be  good  and  valid;  and  that  in  such  case,  or 
in  case  the  conveyance  and  assignment  made  by  such 
prisoner  as  aforesaid  shall  be  avoided  by  any  commission 
of  bankrupt  thereafter  issuing  against  such  prisoner,  as 
hereinbefore  provided,  no  action  or  suit  shall  be  com- 
menced against  such  provisional  assignee,  nor  against  any 
assignee  or  assignees  appointed  under  this  Act,  nor  against 
any  person  duly  acting  under  his  or  their  authority,  except 
to  recover  any  property,  estate,  money  or  effects  of  such 
prisoner,  detained  after  an  order  made  by  the  said  Court 
for  the  delivery  thereof,  and  demand  made  thereupon.'* 
From  these  enactments,  the  clauses  in  question  of  stat. 
1  &  2  Vict  c.  110.  were  compiled.  Sect  37  of  this  Act 
substitutes  a  vesting  order  for  the  assignment  required 
to  be  executed  by  stat  7  G.  4.  c.  57.  ^.  11.;  and  sect  44 
reenacts  stat  7  Cr.  4.  c.  57.  s.  18.,  with  some  change  of 
language,  which  has  ^ven  rise  to  the  difficulty.  But, 
though  the  change  in  the  language  has  inadvertendy 
made  sect.  44  in  some  respects  a  superfluous  enactment, 
it  has  not  the  effect  which  was  supposed  in  Grange  v. 
Trichett  (a).     The  vesting  order,  by  sect.  37,  conveys 

(a)  Ante,  p.  395. 
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[1853.]  to  the  aangnee  sD  pnqpei^  past  and  futme.  Then  the 
KsuoT  I^gidature  oontemplates  two  eTents,  a  disdiaige  by  ad- 
PirniL  jiriiraifion,  in  which  case  the  vesting  <»der  continues 
good,  or  a  dismiasal  of  the  petition,  in  which  csKe  it  is 
ezpreaslj  provided  that  the  vesting  order  shall  become 
noli  and  void.  This  proviso  would  be  superfluous  if  it 
was  contemplated  that  the  vesting  <»der  should  become 
null  ipso  fiKsto  on  the  petition  rf^tsang  to  go  on.  [Lord 
CantfMl  C.  J.  In  a  veiy  elaborate  judgment  of  Mr. 
CommisBioner  LatOy  which  has  been  printed  (a),  it  seems 
supposed  that,  in  case  the  prisoner  b  dischaiged  by 
defimlt  of  the  detaining  creditor,  the  Court  has  a  discre- 
tionary power  to  annul  the  vesting  order.  Where  is  that 
power  given  in  the  Act?]  It  should  rather  be  said 
that  the  property  must  remain  in  the  assignee,  who  is  to 
divide  it  among  the  creditors.  [Cokridge  i.  Yet,  if  that 
be  the  case,  the  provision  in  sect  44  seems  very  un- 
meaning.] It  must  be  admitted  to  be  superfluous :  but 
it  is  to  be  explained  by  the  provisions  in  the  former 
Acts.  [Lord  Campbell  C.  J.  We  must,  in  construing 
the  Act,  suppose  that  the  Legislature  meant  something 
by  sect  44.] 

C  Milwardy  contra.  The  previous  Acts  were  all 
repealed  by  staL  1  &  2  Vict  c.  110.;  and  the  Court 
cannot  be  asked  to  conjecture  that  the  Legislature  have, 
by  mistake  or  inadvertence,  used  part  of  the  old  Acts  as 
a  precedent  for  the  new  one.  Rrst,  however,  as  to  the 
averment  of  the  authority  of  the  provisional  assignee  given 
to  the  defendant  This  is  traversed  by  the  replication ; 
but  it  was  unnecessary  to  do  so ;  for  it  was  a  premature 

(a)  DelWered  in  the  Court  for  the  relief  of  InsolTent  DebUm,  Jaitvory  2d, 
1852 ;  In  the  matUr  of  Henry  ColUnt  Mander. 
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allegation,  in  the  plea.  The  proper  course  of  pleading  [1852.] 
would  have  been  to  reserve  that  allegation  till  after  Kbenot 
the  replication  had  made  it  material;  then  it  should  Prrris. 
have  been  rejoined.  It  being  prematurely  averred, 
the  plaintiff  is  not  bound,  nor  indeed  entitled,  to 
notice  it  [Lord  Campbell  C.  J.  No  doubt,  if  it  is 
premature  it  need  not  be  noticed.  All  pleaders  agree 
that  jou  need  not  leap  till  you  come  to  the  stile  (a).] 
The  main  question  is  therefore  raised  which  was  decided 
in  Grange  v.  Trickett  (4).  Now  it  is  important  to  ob- 
serve that  sect.  35  of  stot  1  &  2  Vict  c.  110.  directs 
that  the  prisoner,  in  his  petition,  shall  state  that  he  is 
willing  that  ail  his  estate  shall  be  vested  in  the  provi- 
sional assignee,  and  shall  pray  to  be  discharged  by  the 
Court.  Thus  a  species  of  contract  is  entered  into 
between  the  prisoner  and  his  creditors  under  the  sanc- 
tion of  the  Court.  If  the  contract  of  either  party  is  not 
carried  into  effect,  all  falls  to  the  ground.  Proceedings 
under  sect.  38  are  somewhat  analogous  to  those  under 
a  bill  in  equity  filed  by  a  creditor  for  the  distribution 
of  the  debtor's  estate.  The  detaining  creditor  can 
enforce  the  distribution,  as  he  is  not  bound  to  assent 
to  the  discharge  of  the  prisoner  upon  his  own  claim 
being  satisfied  ;  HoHis  v.  Bryant  (c),  cited  in  note  (a)  to 
2  Chitty's  Statutes,  584  (2d  ed.).  Sect.  37  applies  to 
both  sorts  of  petition,  and  stops  the  process  of  vesting 
from  the  time  when  the  prisoner  receives  his  full  dis-* 
charge  without  adjudication ;  and  this  shews  the  general 
principle,  that  a  discharge  revests  the  prisoner's  pro- 
perty. [I^rd  Campbell  C.  J.  The  strong  argument 
against  you  is  that  sect.  37  makes  the  vesting  order 

(a)  See  Sir  RcJph  Bovy*t  eau,  1  Veni.  217. 

(6)  Ante,  p.  395.  (c)  4  M.  ^  G.  678. 
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[1852.]  nuU  and  void  either  upon  the  Court,  diBiniasing  the 
Xm„jj^  petition,  or  upon  the  Court  annulling  the  order,  if  it 
thinks  right,  on  proof  that  the  petitioning  creditor  is 
satisfied,  thus  making  a  proceeding  of  the  Court  a  step 
in  each  case :  and  that  therefore  sect  44  must  be  dis- 
regarded, as  inconsistent  with  sect  37.  You  say  that, 
beudes  this,  the  vesting  order  becomes  of  itself  null 
when  the  prisoner  is  discharged  without  any  adjudica* 
tion.]  That  is  the  answer.  The  final  discharge  of  the 
prisoner's  property  finom  liabili^  can  take  efiect  only  by 
ail  the  debts  being  satisfied,  or  by  a  compromise ;  so 
that  the  construction  which  the  plaintiff  puts  on  the 
statute  will  not  have  the  effect  of  defeating  creditors. 
The  vesting  order  is,  by  sect  37,  without  any  express 
order  to  that  effect,  annulled  by  the  Court  dismissing 
the  prisoner's  petition  :  the  order  of  the  Court  to 
annul  the  vesting  order  is  wanted  only  in  the  case  of  a 
creditor's  petition :  the  case  where  the  prisoner  is  folly 
discharged  without  adjudication  is  analogous  to  the 
former  of  these  two  case&  Under  sect  38,  the  fact  of 
the  prisoner  being  in  actual  or  virtual  custody  is  essential 
as  a  foundation  of  jurisdiction.  In  Drury  v.  Hauns- 
fidd  {a)  this  Court  assumed  that  the  dischaige  of  the 
prisoner  by  the  creditor  would  enable  him  to  evade  the 
authority  of  the  Insolvent  Debtors'  Court.  The  ma- 
chinery of  that  Court  appears  to  be  properly  applicable 
only  where  the  creditor  and  the  prisoner  are  contending 
together.  In  the  case  of  a  prisoner's  petition  being 
treated  as  an  act  of  bankruptcy,  the  fiat  devests  the 
existing  real  and  personal  estate  of  the  prisoner  out  of 
the  provisional  assignee :  but  the  vesting  order  is  still  to 

(a)  11  A.  ^  E.  101. 
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remain  of  record,  and  takes  effect,  after  the  certificate,  [1852.] 
as  to  all  future  property;  sects.  39,  40.  Sect  41  applies  KERvm 
only  to  such  cases  of  de&ult,  on  the  part  of  a  plaintiff,  Pf^g. 
as  occasion  a  supersedeas,  a  judgment  of  non-pros,  or 
judgment  as  in  case  of  a  nonsuit,  proceedings  in  which 
the  prisoner  himself  must  take  an  active  part  against  the 
plaintiff:  but  it  does  not  follow  that  a  creditor  may  not, 
by  renouncing  his  right,  effectually  release  the  prisoner. 
Buzzard  v.  Bauffield  (a)  was  an  instance  of  the  appli- 
cation of  a  similar  clause  in  an  earlier  Act.  No  object 
can  be  suggested  for  the  clause  protecting  the  assignee, 
in  sect  44,  unless  the  property  was  revested  in  the 
prisoner  under  the  circumstances  there  mentioned. 
That  it  should  revest  is  consistent  with  sect  37  and  the 
other  provisions  requiring  all  proceedings  to  take  place 
during  the  custody  of  the  prisoner.  Sect  44  will  also 
protect  the  provisional  assignee  in  the  case  of  bank- 
ruptcy of  the  prisoner.  Suppose  the  detaining  creditor 
to  dischaige  the  prisoner  without  his  consent,  then, 
on  the  construction  suggested  on  the  other  side,  the 
prisoner  will  have  no  benefit  finom  the  statute,  but  the 
creditor  will  get  the  dividend  on  the  property  already 
realised.  Sect  62  speaks  of  a  dividend  being  made 
** before"  and  ^^afi^r"  adjudication:  there  is  no  mention 
of  a  dividend  made  ''without"  adjudication:  it  may  be 
assumed  therefore  that  a  dividend  could  not,  in  the  view  of 
the  Legislature,  be  made  except  in  the  case  where  parties 
were  proceeding  to  adjudication.  [JErk  J.  Suppose  the 
whole  property  realised,  and  then  a  fi»ud  by  a  creditor 
discharging  the  prisoner:  is  there  to  be  no  dividend?] 

(a)  iM.^W.  368. 
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[1852.]  I^e  prisoner  then  gets  back  all  the  property:  he  is 
Kkrnot  siroply  replaced  in  the  position  in  which  he  stood  before 
Pnris  ^^^  proceedings  commenced*  No  one  is  barred  of  his 
legal  remedy.  [Lord  Campbell  C.  J.  Creditors  may 
have  been  prejadice4  by  the  delay.]  On  the  other 
handy  they  may  be  benefitted  by  the  property  having, 
during  the  interval,  been  preserved  without  preference. 
The  machinery  in  sect.  69  is  inapplicable  to  a  case 
where  the  prisoner  has  been  discharged :  and  the  same 
remark  applies  to  sect.  71  and  the  following  sections: 
all  suppose  the  insolvent  to  be  in  custody. 

WiUes^  in  reply.  The  necessity  for  the  prisoner  being 
in  custody,  in  order  that  the  machinery  of  the  court 
may  work,  seems  to  be  inferred  from  the  supposed 
necessity  for  a  schedule.  That,  however,  is  not  indis- 
pensable. Even  a  prisoner  in  custody  might  refuse  to 
give  a  schedule.  Express  provision  is  made,  in  sect  102, 
for  the  case  of  an  insane  person,  who  of  course  could 
give  no  schedule.  Or  a  debtor  might  die  before  he  had 
given  one  in :  surely  in  that  case  his  goods  would  be 
distributed :  yet,  if  the  argument  on  the  other  side  be 
valid,  they  ought  to  revest  in  the  personal  representative. 
The  Court  does  not  lose  jurisdiction  in  the  case  of  a 
prisoner  escaping,  although,  under  sect.  38,  the  prisoner 
would  lose  the  benefit  of  the  Act.  It  is  said*  that  the 
arrangement  is  in  the  nature  of  a  contract,  the  conside-  . 
ration  of  which  is  the  prisoner's  dischaxge :  but,  under 
sect.  40,  though  the  prisoner  would  not  be  discharged 
by  virtue  of  the  Act,  but  under  the  bankrupt  laws,  the 
vesting  order  still  continues.  {^Coleridge  J.  He  does, 
however,  obtain  a  discharge  in  that  case.    Lord  Campbell 
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C.  J.  The  general  principle  is  analogous  to  that  of  a  [1852.] 
cessio  bonoram:  according  to  your  view,  a  malicious  ke&not 
creditor  might  discharge  a  prisoner,  against  his  will,  as  Pi'^g. 
soon  as  the  property  had  been  got  in,  and  leave  him 
under  his  liabilities.]  Probably,  in  that  case,  the  Court 
would  think  it  fit  to  dismiss  the  petition.  [Lord  Campbell 
C.  J.  That  would  often  be  an  insufficient  remedy :  the 
property  might  have  been  sold;  or  a  dividend  might 
have  been  made  before  adjudication.]  That  hardship 
might  arise  on  the  one  construction  as  well  as  the  other. 
The  provisional  assignee  cannot  be  sued  in  any  court : 
and,  if  the  prisoner  sued  a  creditor  for  the  dividend,  the 
creditor  might  plead  a  set-off.  The  other  side  are  bound 
to  shew  an  affirmative  enactment  which  avoids  the  vest- 
ing order :  it  is  not  even  enough  to  shew  that  the  framers 
of  the  Act  thought  that  it  would  become  void.  All  that 
can  be  inferred  from  Drury  v.  Htmn^fidd  (a)  and  HoUi$ 
V.  Bryant  (&)  is  that  money  paid  by  the  insolvent  to  a 
creditor  is  received  to  the  use  of  the  assignee.  As  to 
the  special  form  of  the  plea :  it  brings  the  defendant 
within  the  protection  of  sect.  44,  shewing  that  he  acted 
under  the  provisional  assignee;  it  was  necessary  that 
authority  should  appear.  The  replication  impliedly 
admits  an  authority  given  after  the  discharge:  that 
raises  the  question  whether,  after  the  discharge,  the 
provisional  assignee  could  give  the  authority.  The 
allegation  of  the  authority  is  not  premature :  a  stranger 
could  not  have  justified ;  Herbert  v.  Sayer  (c). 

CvT*  ado.  vulL 
The  learned  Judges,  not  agreeing  as  to  the  grounds 
of  their  judgments,  now  delivered  them  seriatim. 

(a)  U  A.^  E.  101.  (»)  4  Af.  ^  (7.  576. 

(c)  5  Q.  B.  965. 
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[1852]  Lord  (/AMPBEll  C.  J.     I  do  not  think  that  I  am 

Keenot  called  upon  in  this  case  to  review  oar  decision  in 
PiTTiB  Grange  ▼.  TrickeU{a\  as  the  defendant  is  entitled  to 
our  judgment  whether  the  property  in  the  goods  men- 
tioned in  the  declaration  did  or  did  not  revest  in  the 
plaintiff  on  his  dischaige  firom  custody.  If  the  property 
still  remains  in  the  provisional  assignee,  of  course  the 
action  is  not  maintainable.  But,  if  it  revested  in  the 
plaintiff,  still  I  think  there  is  a  good  defence  under 
sect.  44  of  sUt.  1  &  2  Vict.  c.  110.,  which  enacts:  <<  that 
in  case  any  prisoner  as  to  whose  estate  and  effects  any 
such  vesting  order  as  aforesaid  shall  have  been  made 
shall  by  the  consent  or  default  of  his  detiuning  creditor 
or  creditors  be  discharged  out  of  custody  without  any 
adjudication  being  made  in  that  behalf  by  the  said 
Court  for  the  relief  of  Insolvent  Debtors,"  "  in  such  case" 
'^  no  action  or  suit  shall  be  commenced  against  such 
provisional  assignee,  or  against  any  assignee  or  assignees 
appointed  under  this  Act,  nor  against  any  person  duly 
acting  under  hb  or  their  authority,  except  to  recover 
any  property,  estate,  money,  or  effects  of  such  prisoner, 
detained  after  an  order  made  by  the  said  Court  for  the 
delivery  thereof,  and  demand  made  thereupon." 

The  defendant,  in  his  plea,  after  setting  out  the  pro- 
ceedings in  the  Insolvent  Debtors'  Court  down  to  the 
making,  recording  and  publishing  of  the  vesting  order, 
whereby  the  goods  in  the  declaration  mentioned  became 
vested  in  Samuel  Sturgis,  the  provisional  assignee,  fiir^ 
ther  says  that  he,  the  defendant,  ''as  servant  and  by 
the  authority  and  command  of  the  said  Samuel  Sturffis, 
as  and  so  being  such  provisioiial  assignee  as  aforesaid, 

(a)  Ante,  p.  39& 
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after  the  making  of  the  said  vesting  order  as  aforesaid,       [1852.] 
detained  the  said  goods'*  in  the  said  declaration  men-       kkbnot 
tionedy  as  therein  alleged,  as  he  lawfully  might  for  the       pi^^, 
cause  aforesaid 

The  replication  does  not  allege  that  any  order  had 
been  made  by  the  Insolvent  Debtors'  Court  for  the 
delivery  of  the  goods  to  the  pkuntiff,  or  that  they  had 
been  demanded  from  the  provisional  assignee  or  from 
the  defendant;  but,  after  stating  the  plaintiff's  discharge 
out  of  custody  without  any  adjudication,  with  the  con- 
sent of  CattUn,  the  detaining  creditor,  concludes  with 
merely  averring  that  defendant  did  not  detain,  nor  does 
he  detain,  the  said  goods  '  **  by  virtue  of  any  order, 
authority  or  command  of  the  said  Samuel  Sturpis,  made 
or  given  to  the  defendant  before  the  plaintiff  was  so 
discharged  as  aforesaid." 

The  plaintiff  thus  admits  that  the  goods  were  detained 
by  the  defendant  under  the  authority  and  command  of 
Sturgu^  the  provisional  assignee,  given  after  the  plain- 
tiff's dischai^^  fit>m  custody,  but  before  any  order  by 
the  Court  for  the  delivery  of  the  goods,  or  demand  made 
thereupon.  Must  not  the  defendant  be  taken  to  have 
detained  the  goods  under  the  authority  of  Sturgis  within 
the  meaning  of  the  enactment  referred  to?  It  seems 
quite  clear  that  Sturgis  himself  would  not  have  been 
liable  to  an  action  if  he  had  detained  the  goods  in  his 
own  hands  after  the  plaintiff's  discharge  from  custody, 
till  order  for  delivery  and  demand :  can  it  be  contended 
then  that  a  warehouseman,  agent  or  servant  employed 
by  him  to  keep  them  safely  is  liable  to  this  action?  I 
think  that  the  same  protection  is  extended  to  him  as  to 
the  provisional   assignee.     We  are  now  arguing  upon 
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[1862.]      the  supposition  that  the  dischai^ge  of  the  debtor  before 
Kbrnot~~  adjudication  revests  in  him  the  property  in  his  effects 
Pirns.        which  had  vested  in  his  provisional  assignee.     To  pro- 
tect the  provisional  assignee  and  those  acting  under  his 
authority  from  an  action  for  detaining  goods  till  they 
know  authentically  that  the  debtor  is  entitled  to  them 
and  they  have  an  opportunity  of  delivering  them  up  to 
him,  it  seems  to  me  that  this  very  reasonable  provision 
is  introduced^  which  is  quite  consistent  with  the  title 
being  in  the  debtor  and  with  his  having  a  right  to  call 
upon  the  Court  to  make  an  order  for  restoring  the 
^  goods,  as  suggested  by  my  brother  Patteson  in  Grange 

V.  Tnchett{a). 

Objection  was  made  to  the  allegation,  in  the  plea,  of 
a  detainer  by  authority  of  the  provisional  assignee,  on 
the  ground  that  it  was  premature,  and  therefore  that 
there  was  no  occasion  to  traverse  it:  but  I  am  of 
opinion  that  this  allegation  might  be  introduced  into 
the  plea ;  and  that,  on  the  demurrer  to  the  replication 
as  it  is  framed,  there  ought  to  be  judgment  for  the 
defendant. 

Coleridge  J.  I  agree  that  the  defendant  is  entitled 
to  judgment,  on  the  ground  stated  by  my  Lord :  and  I 
also  agree  in  thinking  it  not  necessary  to  review  our 
judgment  in  Grange  v.  Trickett  (A). 

Erle  J.  I  am  of  opinion  that  the  vesting  order 
mentioned  in  the  plea  continues  in  force,  notwith- 
standing the  dischaiige  from  custody  with  the  consent 
of  the  plaintiff  mentioned  in  the  replication. 

(a)  Ante,  p.  404.  (6)  Ante,  p.  39&. 
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The  vesting  order,  under  sect,  37,  transfers  the  pio-  [1852.] 
perty  to  the  assignee;  and  there  is  no  provision  for  kbbnot 
defeating  that  title,  or  making  the  vesting  order  void,  or  pj^^^ 
its  power  to  cease,  by  such  a  discharge  from  custody. 
The  pernicious  effect  of  enabling  the  insolvent  to  collude 
with  the  detaining  creditor  for  the  purpose  of  defeating 
the  rights  of  the  other  creditors  is  obvious ;  and  that 
effect  would  be  prevented  by  holding  the  vesting  order 
valid  until  an  adjudication  under  sect.  37  has  rendered 
it  void.  With  respect  to  sect.  44,  although  the  provisions 
for  the  protection  of  the  assignee  may  be  superfluous 
unless  the  vesting  order  is  rendered  void,  still  I  think 
it  a  sounder  construction  to  hold  them  to  be  superfluous 
rather  than  create  by  conjecture  a  defeasance  to  an 
important  title  for  the  purpose  of  finding  an  application 
for  them.  It  is  unnecessary  for  me  to  say  more,  as  the 
reasons  for  this  construction  are  fully  and  clearly  given 
in  the  judgment  of  Mr.  Commissioner  Law  in  the 
matter  of  Henry  Collins  Mander  (a). 

The  44th  section  has  been  construed  by  my  Lord  and 
my  brother  Coleridge  to  protect  the  assignee  from  any 
action  until  after  an  order  for  delivery  of  property  by 
that  Court,  although  the  vesting  order  is  rendered  void 
by  a  discharge  from  custody,  and  so  to  defeat  the  present 
plaintiff.  But,  if  the  vesting  order  was  intended  to  be 
made  void,  it  is  anomalous  to  suppose  it  should  have 
force  after  avoidance  to  protect  the  person  who  was 
assignee  under  it,  for  taking  or  keeping  of  the  property 
of  the  person  that  was  insolvent,  subsequent  to  such 
avoidance,  and  to  debar  the  alleged  insolvent  from  the 
common  remedies  for  protection  of  property  until  he 

(a)  Ante,  p.  410.  note  (a). 
2  E  2 
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[1852.]  should  obtain  an  order  of  that  Court  authorizing  him 
g;g^Q^  to  use  such  remedies.  By  this  construction,  the  Legis- 
lature would  have  made  the  vesting  order  void,  and,  at 
the  same  time,  for  many  purposes  valid,  until  an  order 
of  the  Court  for  Insolvent  Debtors  should  have  been 
made,  which  seems  an  inconsistency ;  and  anomalies  in 
respect  of  title  to  property  are  introduced.  And,  as  all 
the  advantages  of  this  construction  would  be  obtained 
without  inconsistency  or  anomaly  by  holding  the  vesting 
order  valid  until  made  null  by  the  Court,  I  dissent  from 
the  construction  holding  it  void,  and  the  assignee  after 
its  avoidance  to  be  protected  thereby. 

Judgment  for  defendant. 

Afterwards  a  second  plea  was  added  by  consent,  for 
the  purpose  of  reviewing  the  decision  in  Grange  v. 
Trichett  (a)  in  a  Court  of  error.  This  plea  followed 
the  first  down  to  and  including  the  allegation  of  the 
vesting  in  Samuel  Sturgis  ;  and  then  contained  only  an 
allegation  ^*  that  the  said  vesting  order  has  not  been  in 
any  manner  set  aside."  To  this  the  plaintiff  replied 
the  dischai^e,  as  in  the  replication  to  the  first  plea, 
without  any  allegation  as  to  the  detainer  by  order  of 
Sturgis.  The  defendant  demurred:  and  the  plaintiff 
joined  in  demurrer.  Judgment  was,  on  this  demurrer, 
entered  for  the  plaintiff  without  argument  (6). 

(a)  Ante,  p.  396.  (6)  See  the  next  caie. 
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IN  THE  EXCHEQUER  CHAMBER. 

Charles  Middleton  Kernot  against  Francis    JhiTaSh. 
PiTTis,  in  Error, 

npHE  plaintiff  in  the  preceding  case  alleged  error;  For mwginal 
which  the  defendant  denied*  preceding  case. 

BaU  (in  the  absence  oi  MUward)  for  the  plaintiff  in 
error  (plaintiff  below).  It  will  be  convenient,  in  the  first 
place,  to  discuss  the  second  plea,  which  raises  simply  the 
question  decided  in  Chrange  v.  T^keit  (a);  inasmuch  as 
the  defendant  is  entitled  to  have  the  judgment  of  the 
Court  of  Error  on  that  plea,  though  he  does  not  allege 
•  error  (i),  and,  if  the  plaintiff  cannot  maintain  his  judgment 
on  the  replication  to  the  second  plea,  he  is  of  course  not 
entided  to  reverse  the  judgment  on  the  replication  to  the 
first  plea,  that  plea  containing  all  that  the  second  plea 
contains.  Therefore  the  question  is,  whether,  when  the 
insolvent  is  discharged  without  adjudication,  by  consent, 
the  property  is  thereby  revested  in  him,  (He  then 
argued  on  the  effect  of  the  37th  and  44th  sections  of 
Stat  1  &  2  Vict.  c.  110.,  and  relied  upon  Grange  v. 
lyichett  (a).  The  aigument,  being  substantially  the 
same  as  that  urged  in  the  two  preceding  cases,  is  not 
here  repeated.) 

JFilks,  contrft,  contended  that  the  jurisdiction  attached 
to  the  Insolvent  Debtors'  Court,  for  the  benefit  of  all 

(a)  Ante,  p.  396.  (ft)  Stat.  16  &  17  VicL  c.  76  #.  157. 
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1853.  the  creditors  upon  the  petition,  and  that  th6  order  of 
Kernot  ^^^  Court  was  not  annulled  by  a  discharge  without 
PnriB.  adjudication.  That  under  stat.  53  6.  3.  c.  102.  s.  10. 
the  insolvent  was  directed  to  assign  when  the  Court 
was  satlflfled  that  he  was  entitled  to  the  benefit  of  the 
Act,  and  not  before :  that  this  was  altered,  in  favour  of 
creditors,  by  stat.  1  G.  4.  c.  119.,  which  required  the 
insolvent  to  assign  to  the  provisional  assignee  at  the  time 
of  his  petitioning,  sect  7  vesting  the  estate  in  the  cre- 
ditor's assignee  when  the  Court  should  ac^judge  the 
prisoner  to  be  discharged :  that  this  was  continued  by 
stat.  7  G.  4.  c.  67.  s,  11. ;  and  that  by  both  these 
statutes  the  assignment  was  got  rid  of  only  if  the  Court 
dismissed  the  petition:  and  that  stat  1  &  2  Vict.  c.  110. 
did  not,  at  any  rate,  shew  any  intention  to  weaken  the 
interest  of  the  creditors,  the  principal  change  being  that 
by  it  the  creditors  could  put  the  Insolvent  Debtors' 
Court  in  motion,  whereas  this  could  previously  be  done 
only  at  the  instance  of  the  insolvent  (He  then  repeated 
the  arguments  before  urged  on  sects.  37  &  44  of  stat 
1  &  2  Vict  c.  110.,  pointing  out  that  sect.  62  shewed 
that  the  Insolvent  Debtors*  Court  had  the  means  of  pro- 
ceeding (a)  without  the  insolvent  being  in  custody,  and 
that  creditors  might  come  in  whose  names  were  not  in  the 
schedule.)  [The  Court  intimated  that  they  agreed  with 
the  (])ourt  below  in  their  judgment  on  the  demurrer  to 
the  replication  to  the  first  plea:  and  the  question  on 
that  plea  was  not  further  noticed.] 

C  Milwardy  in  reply,  contended  tnat  no  argument  could 
be  drawn  from  the  various  provisions  of  preceding  Acts, 

(a)  In  illustration  of  this  argument,  he  referred  to  the  judgment  in 
Rutteilv.  The  MenofDtvon^^  T.  «.  667. 
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Stat.  1  &  2   Vict  c.  ]  10.  introducing  in  effect  a  com-        1853. 
pletely  new  system.    (He  then  repeated  the  arguments       kmnot 
uiged  in  the  two  preceding  cases:  and,  as  to  the  argu-       Pi^is. 
ment  suggested  from  sect.  62,  he  contended  that  it  was 
directed  to  cases  where  assignees  were  to  act  early  in 
contemplation  of  there  being  ultimately  an  adjudication.) 

Jebvis  C.  J.  I  am  of  opinion  that  the  view  which 
my  brother  Erk  took  in  the  Court  below  is  correct,  and 
that  the  judgment,  as  to  the  demurrer  to  the  replication 
to  the  second  plea,  must  be  reversed.  We  need  not 
further  consider  the  judgment  on  the  other  plea ;  for,  if 
you  reject  the  additional  averment  which  it  contains, 
the  case  becomes  that  of  the  second  plea;  and  then  the 
first  must  follow  the  event  of  the  second.  Now,  as  to 
the  second  plea,  I  will  not  enter  at  large  into  a  discus-  « 

sion  of  Mr.  Commissioner  Law^s  judgment  (a),  a  judg- 
ment which  is  quite  satisfactory  to  me.  This  case  may, 
I  think,  be  decided  upon  a  very  clear  point  If  we 
reject  sect  44,  there  can  be  no  question  that  the  present 
state  of  things  is  provided  for,  and  conclusively,  by 
sect  37.  That,  in  effect,  enacts  that,  on  the  filing  of 
the  petition,  the  Court  shall  make  the  vesting  order, 
which  shall  affect  all  the  insolvent's  property  which 
comes  to  him,  and  all  debts  due,  up  to  the  adjudication, 
when  there  is  adjudication,  and  all  which  comes  to  him 
before  his  discharge,  when  he  is  discharged  without 
adjudication.  That  is  therefore,  so  fiir,  a  positive  enact- 
ment vesting  in  the  provisional  assignee  all  that  the 
insolvent  is  entitled  to  up  to  his  discharge.  Then  comes 
one  provision,  and  one  only,  devesting  the  property, 

(a)  Sec  ante,  p.  110,  note  («). 
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1853.        namely,  when  the  prisoner's  petition  is  dismissed:  the 
Kebnot       vesting  order  th6n  becomes  null.     That  would  lead  us 
Pj^^       to  conclude  that  on  no  other  occurrence  is  the  vesting 
order  to  become  null :  if  it  does  not  become  null,  the 
property  remains  in  the  provisional  assignee.     But  then 
it  is  said  that  the  provisions  of  sect  44  are  inconsistent 
with  this  view,  because  they  provide  against  an  action 
being  brought  against  the  assignee  where  the  prisoner 
is  dischaiged  without  adjudication,  and  no  action  could 
be  brought  if  the  property  remained  in  the  provisional 
assignee.     But  it  is  a  mistake  to  read  sect.  44  alone  in 
this  way.     If  you  say  that  it  shews  by  implication  that 
the  vesting  order  becomes  null,  sect.  37  shews  still  more 
strongly  that  it  remains  binding.     It  is  not  for  me  to 
say  why  the  provision  in  sect  44  was  inserted :  it  was 
perhaps  from  extreme  caution.     But  I  do  not  think  the 
inference,  even  from  sect  44  alone,  a  safe  one.    It  seems 
to  have  been  said  that,  because  in  a  particular  case  an 
action  is  forbidden,  it  is  allowed  in  other  cases.     It 
seems  to  me  as  necessary  to  use  positive  words  in  order 
to  give  a  right  of  action  as  it  is  in  order  to  exclude  it 
But,  in  truth,  it  is  quite  inconsistent  with  the  legal  rules 
of  construction  to  say  that,  because  an  action  is  not  to 
lie  in  one  case,  it  is  to  lie  in  all  other  cases :  in  fact,  to 
infer  a  positive  right  from  negative  words.     And  this 
result  would  be  inconsistent  with  all  the  purposes  of  the 
Act     Sect.  37  is,  in  my  opinion,  conclusive.     I  think 
therefore  that,  so  far  as  the  second  plea  is  concerned, 
the  judgment  of  the  Court  below  is  wrong,  and  must  be 
reversed.     My  brother  Parke  (a)  desired  me  to  say  that 
he  takes  this  view  also. 

(a)  Cr9$9wdl  J.  and  ParlU  B.  bad  gone  to  Cbamben,  towards  th«  close 
of  the  aripiment. 
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Pollock  C.  B.  The  only  qaestion  is,  whether  the  1853. 
vesting  order  remains  in  force.  Sect.  37  expressly  directs  kebnot 
an  order  vesting  the  property  in  the  provisional  assignee;  p,^8. 
and  the  vesting  order  is  to  become  null  and  void  in  one 
case  only,  that  of  the  dismissal  of  the  petition.  Then 
sect  44  refers  to  the  case,  mentioned  in  sect  37,  of  the 
prisoner  being  dischai^ged  without  adjudication,  and  also 
to  the  case  of  bankruptcy,  mentioned  in  sect  39.  In 
sect.  39  there  is  an  express  provision  that  the  vesting 
order,  in  that  case  of  bankruptcy,  shall  become  null : 
but  there  is  no  such  provision  as  to  the  other  case. 
Mr.  Mtboardf  as  I  understand  him,  contends  that,  inas* 
much  as  it  is  enacted  that  no  action  shall  be  brought 
against  the  provisional  assignee,  or  any  person  acting 
under  his  authority,  it  may  be  brought  against  all  other 
persons.  That,  I  think,  is  too  violent  a  presumption. 
Sect  37  expressly  vests  the  property,  and  devests  it  in 
one  case  only ;  sect.  39  devests  it  in  another.  We  can- 
not infer  a  devesting  where  we  do  not  find  it  enacted. 
If  I  were  called  upon  to  speculate  on  the  cause  for  in- 
serting sect  44, 1  should  say  that  something  had  been 
added  which  the  iramer  of  sect.  44  did  not  intend  to 
insert,  or  something  omitted  which  he  did  intend  to 
insert  Our  experience  in  modem  legislation  furnishes 
us  with  an  instance  like  this,  which  is  matter  of  history. 
There  was  an  enactment  and  a  proviso  upon  it  On  the 
question,  whether  the  enactment  should  stand,  it  was 
struck  out:  but  the  proviso  was  not  struck  out  (a).  A 
very  learned  Judge  thought,  not  that  the*  proviso  should 
be  treated  as  if  struck  out,  but  that  the  statute  should 
be  read  as  if  the  enactment  remained.    But  that  did  not 

(<f )  See  Barhat  y.  AlUn,  7  ExcA.  609,  and  the  judgment  of  PnUoek  C.  B. 
at  p.  61(1,  and  in  21  L»  J.  N.  S.  Exch,  159. 
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1853.       prevail.     I  think  there  were  as  good  grounds  for  that 

K^j^i^OT      ^'®^  ^  ^^^  ^^'^  ^^^  which  the  plaintiff  in  error  here 

PriTis        seel^s  to  maintain.     I  entirely  concur  with  the  Lord 

Chief  Justice  of  the  Common  Pleas^  and  think  that  the 

judgment  as  to  the  second  plea  must  be  reversed. 

* 

Aldebson  B.    I  am  of  the  same  opinion :  and  I  have 
nothing  to  add. 

Maule  J.   I  agree :  and  my  brother  Cresswett  directed 
me  to  say  that  he  does  so  too  (a). 

Platt  B.     I  agree,  for  the  reasons  which  have  been 
assigned. 

Talfourd  J.  concurred. 

Martin  B.     I  agree :  sect  37  is  express. 

Judgment  on  the  demurrer  to  the  replication 
to  the  iBrst  plea  affirmed;  as  to  the  repli- 
cation to  the  second  plea,  reversed. 

(a)   CrttswtU  J.  and  Parkt  B.  had  gone  to  Chambers,  towards  the  close 
of  the  argument. 
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1853. 


IN  THE  EXCHEQUER  CHAMBER. 

William  Orton  Bradley  and  Taylor   Potts  saturdaj,, 
against  The   Master,   Pilots   and   Seamen   of 
the  Town  of  Newcastle  upon  Tyne  in  the 
County  of  Newcastle  upon  Tyne. 


ERROR  upon  a  bill  of  exceptions.     Joinder.  A  charter,  of 

'^  ^  3 /a.  2,  granted 

The  defendants  in  error  brought  debt  against  the  to  the  Corpo- 

,  ration  of  the 

plaintiffs  m  error.  Master,  Pflou 

The  first  count  charged  that,  before  the  commence-  ^f  ifewcawtie 
ment  &c.,  to  wit  22d  March,  1851,  defendants  (below)  p^.^'J^c- 
were  indebted  to  plaintiffs  (below)  in  50i  "for  certain  ^^^j^JI^J^^ 
petty  customs,  tolls,  dues,  and  duties  then  due  and  of  JJ"^^®"*^^^ 
right  payable"  by  defendants  (below)  to  plaintiffs  (below),  bron^tbyship 
"in  respect  of  divers  goods,  wares,  commodities   and  or  any  of  the 

11.  .  1       1       i.         t  1  »t  n  ^  creeks  of  ATew- 

merchandizes,  to  wit  1000  loads  of  teak  wood,    oec,  oi  coiffc,  of  which 

StutdtrioHti 

great  value,  to  wit  50,000/.,  ^'  whereof  the  defendants  was  one,  to  be 
were  the  owners;    which,  before  then,  and  whilst  the  counted  **in 
defendants  were  such  owners  thereof,  to  wit  on  the  day  foj^^foij^. 
and  year  last  aforesaid,  had  been  brought  in  divers  ships  io^™^^ii^„s 
and  vessels  from  beyond  the  seas  into  the  port  of  Sun-  ^  '^"^T 
derland  in  the  county  of  Durham,  the  same  being  a  otber  persons 

•^  arriving  with 

creek  and  member  of  the  port  of  Newcastle  upon  Tyne,  ships  in  New- 
castle within 
any  of  the 
creeks  and  not  belonging  to  the  same,  to  pay  before  they  departed  with  their  ships ;  and 
every  free  merchant  and  inhabitant  of  Newcaetk,  arriTing  in  the  Tfwe  with  a  ship,  within 
ten  da^rs  after  landing  the  goods.     The  charter  also  granted  to  the  Corporation  all  other 
perquisites,  ancient  duties  and  profits  which  they  had  theretofore  lawfully  nad  and  enjoyed ; 
and  also  provided  that  the  sums  granted  by  the  charter  should  be  in  lieu  of  all  other  duties 
theretofore  received. 

Held:  1.  That  the  charter  was  not  inconsistent  with  the  claim  of  primage  in  respect  of 
goods  imported  into  Stinderieutd  by  merchants  resident  there. 

2.  That  evidence  of  usage  was  admissible  in  support  of  the  claim. 
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1853. 


Bradley 

V. 

Pilou  of 
Newcastle. 


and  then  landed  there,  more  than  ten  dajs  before  the 
commencement  of  this  suit,  to  wit  on  the  day  and  year 
last  aforesaid." 

The  2d  count  charged  that  defendants  were  in- 
debted to  the  plaintifis  for  certain  other  petty  customs, 
&C.,  following  the  first  count,  but  stating  the  goods  to 
have  been  '*  brought  in  divers  ships  and  vessels  from 
beyond  the  seas  into  a  creek  and  member  of  the  port  of 
Newcastle  upon  Tyne^  to  wit  Sunderland,  in  the  county  of 
Durham,  and  then  landed  there  more  than  ten  days"  &c» 

The  3rd  count  was  similar,  except  that  the  goods 
were  stated  to  have  been  "brought  by  the  defendants 
in  divers  ships  and  vessels  from  beyond  the  seas  into  a 
creek  belonging  to  the  port  of  Newcastle  upon  Tyne,  to 
wit  into  Sunderland,  in  the  county  of  Durham^  and 
landed  in  the  said  creek  more  than  ten  days"  &c. 

Plea:  Never  indebted.     Issue  thereon. 

The  issue  was  found  for  the  plaintifis  below,  and 
judgment  was  entered  for  them. 

The  bill  of  exceptions  stated  that  at  the  Carlisle  As- 
sizes, in  August  1852,  the  issue  came  on  to  be  tried  (a). 

(a)  Before  Wighimim  J. 

This  case.  The  Matter,  PUoU  and  Settmem  of  the  Town  of  Newcattk  ttpon 
TVm  in  the  County  of  Newetutle  upon  T^we  against  Bradley  and  PoUe,  was 
tried  before,  at  the  Cumberland  Sammer  Assises,  1851,  before  WWiamt  J., 
when  a  verdict  was  found  for  the  plaintiflb,  leave  being  reserved  to  move 
to  enter  a  verdict  for  t^e  defendants. 

In  Mtehaebnat  Term,  1851,  Unthank  obtained  a  rule  Nisi  for  entering 
a  verdict  for  defendants,  or  for  a  new  trial.  In  Hilary  Vacation  {February 
9th),  1852,  before  PatUeon,  Coleridge,  WiUiameeiA  Erie  Js.,  caose  was 
shewn  hj  Wateon  and  Mamitiys  and  Unihanh  and  W,  D.  Seymour  sop- 
ported  the  rule. 

.    Cur,  ado.  vuU, 


Ancient  char- 
ters, if  am- 
biguous, are 
to  De  explained 
bj  the  luage 
under  them  i 
and  the  jury, 
in  that  case, 
may  interpret 
the  charter  by 
the  usage. 

As  in  the 
instance  of  a 
charter  of 
3  Ja,  2.,  upon 
the  issue  of 
which  a  ques- 
tion was  raised 

in  1851  :  when  it  was  disputed  whether  the  charter  permitted  primage  to  be  taken  of  all 
ships  entering  Sunderland  (a  creek  of  Ntwautlt  upon  Tyne)^  or  exempted  ships  belonging 
to  merchants  of  Sunderland. 
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^'And  tbereupoD  the  plaintiffs  alleged  and  insisted  that        1853. 
they  were  entitled  to  an  ancient  due  or  duty  called 


CoLEBiOGE  J.,  in  the  sam«  vicatton,  {February  24Ui),deliT«red  tho  judg- 
ment of  the  Coart. 

This  was  an  action  of  debt  for  pettj  customs,  tolls,  dues  and  duties,  in 
respect  of  mercbandiie  whereof  the  defendants  were  the  owners,  and  which 
had  been  brought  hj  vessels  into  the  port  of  Sunderkaui,  the  same  being, 
as  alleged  in  the  first  count,  *'  a  creek  and  member  of  the  port  of  Ntweaith 
tqtom  7Vm,**  and  there  landed.  In  the  third  count,  the  claim  was  in  re- 
spect of  merchandise  brought  bj  the  defendants  in  ships  into  '*a  creek 
belonging  to  the  port  of  NewetuUe  t^pon  IVne,  to  wit  into  SundeHand,** 

At  the  trial,  before  mj  brother  WUliamt,  the  plaintiff  had  a  verdict, 
subject  to  leave  to  enter  it  for  the  defendants  on  the  point  presently  to  be 
mentioned ;  and  the  defendants,  besides  moving  for  that,  moved  also,  and 
obtained  a  rule  Nisi,  for  a  new  trial  on  the  ground  of  misdirection. 

The  duty  in  question  was  primage,  said  to  be  a  prescriptive  payment,  at 
present  claimed  bj  the  plaintiflb  under  a  charter  of  3  Ja,  2,  which,  after 
incorporating  them  under  the  name  of  Master,  Pilots  and  Seamen  of  the 
town  of  NeweaUk  upon  Tymtt  in  the  county  of  Newcattit  npom  Tyne^  and 
makmg  several  provisions,  went  on  thus :  '*  And,  whereas,  by  the  frequent 
and  dangerous  mcursions  of  the  sea  upon  the  port  of  NeweoMtUt  the  Society 
are  put  to  necessary  and  extraordinary  charges  for  the  prevention  and 
repair  of  the  nuns  thereby  daily  growing.  We  are  willing,  for  their  better 
assistance  therein,  that,  for  the  future,  they  may  receive  some  reasonable 
payments  and  allowances  in  that  behalf.  Our  will  and  pleasure  therefore 
is,  and  we  do  hereby,  for  Us,**  &c.,  <*  dkelan  and  grant  unto  the  said**  &e^ 
*'  that  it  shall  and  may  be  lawful  to  and  for  the  said  Master,**  &c.,  «to 
demand,  receive,  perceive  and  take  of  the  owner,  part  owner,  master, 
purser,  or  factor  of  every  ship  or  vessel  **  a  certain  payment  for  pilotage, 
the  pilotage  extending  both  to  the  conducting  such  vessels  up  and  down 
the  2^114^  and  in  and  out  of  any  of  the  creeks  or  members  of  the  same : 
and  the  r«te  being  12<L  per  foot  of  draught  if  loaded,  and  6dL  more 
from  **  all  strangers  and  aliens  ;**  8<f.  if  light,  with  an  additional  Ad. 
"  of  aliens  or  strangers.*'  Then  the  charter  went  on  to  give,  grant  and 
eomjlrm  unto  the  said  Master  &c. :  *'  that  all  person  and  persons,  as  well 
sttlgects  as  strangers  bom,  being  owner  or  owners  of  any  goods,  wares,**  &C, 
which  shall  be  brought  in  any  ship  from  beyond  the  seas  '*  into  the  said 
river  of  T^nc,  or  the  creeks  or  members  aforesaid,  or  aay  creek  or  member 
hekmging  to  the  taid  port  of  Seweaetle  upon  7V««,  shall,  from  time  to  time, 
as  ofken  as  such  goods,"  &c.  "  shall  be  so  brought  in,  pay  **  '*  an  ancient 
duty  heretofore  lawfully,  accustonuibly  and  usually  paid  to  the  said  Com- 


Bradley 

V. 

Piloto  of 
Nkwcastle. 
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primage,  which  they  alleged  was  payable  to  them  by  all 
persons  being  owners  of  any  goods,  wares  or  merchan- 


pany,**  &c.,  **  called  primage,  that  is  to  say :  2d.  of  every  tun  of  wine, 
oil  and  all  other  goods,  wares,  merchandizes  and  commodities  rated  and 
accounted  by  the  tun  (fish  killed  and  brought  in  by  the  Englishmen  only 
excepted),  and  3d.  for  CTcry  last  of  flax,**  &c.,  "  or  any  other  goods,**  &c., 
**  rated  and  accounted  by  the  last,  tn  manner  and  form  folhwing :  that  is  to 
say :  aliens  and  strangers  bom,  and  all  other  such  person  or  persons  which, 
unth  their  said  ships  or  ressels,  shall  arrive  within  the  said  port  or  in  any 
of  the  said  creeks  or  members,  and  not  belonging  to  the  stone,  before  they 
depart  with  their  ships  or  vessels  from  the  said  port  or  forth  of  the  said 
creeks,  shall  pay  the  duties  aforesaid  for  and  in  the  name  of  primage,  as 
is  aforesaid :  and  every  free  merchant  and  other  inhabitant  of  Newcastle 
aforesaid,  arriving  with  their  said  ships  or  vessels  within  the  said  river  of 
7V»«>  sball  pay  the  duties  aforesaid  within  ten  days  after  the  landing  of  the 
said  goods  as  aforesaid,  upon  lawful  demand.** 

The  defendants  admitted  the  payment  of  primage  at  Newcastle  for  ships 
coming  into  the  Tyne :  but,  it  being  admitted  on  the  other  hand  that  they 
were  merchants  and  natives  of  Sunderland,  and  the  claim  being  in  respect 
of  goods  brought  into  Sunderland,  of  which  they  were  either  the  ovmen  or 
importers,  they  denied  their  liability,  both  upon  the  eonstmction  of  the 
charter  and  its  validity  in  so  far  as  it  extended  to  Sunderland, 

Much  evidence  was  produced  on  both  sides :  and,  among  other  things, 
on  the  part  of  the  plaintiffs  was  the  very  strong  fact  of  a  payment  of  the 
duty,  under  the  same  circumstances  as  those  under  which  the  defendants  were 
now  charged,  for  more  than  sixty  years.  At  the  close  of  the  case,  it  appears 
that  the  course  which  the  learned  Judge  took  was  this :  treating  the  case, 
except  as  it  might  be  affected  by  the  construction  to  be  put  on  the  charter, 
nearly  as  an  undefended  cause,  in  consequence  of  the  evidence  of  payment 
for  so  long  a  time,  he  reserved  that  point  of  construction  for  us,  and,  without 
comment  or  explanation,  and  without  himself  directing  the  jury  at  all  as  to 
the  construction  of  the  charter,  or  the  effect  of  mnch  documentary  evidence 
put  in  by  the  defendants,  simply  asked  them  if  they  had  any  doubt  that 
this  was  an  immemorial  payment.  Upon  which  the  jury  found  it  to  be 
an  ancient  due  from  time  immemorial,  belonging  by  prescription  to  the 
plaintiffs  as  a  corporation. 

Now  it  seems  difficult  to  uphold  this  way  of  dealing  with  the  case,  unless 
we  are  prepared  to  maintain  that  the  usage  of  payment  here  proved  was, 
per  se,  and  in  spite  of  any  evidence  to  the  contrary,  conclusive  to  establish 
the  immemoriality  and  prescriptive  nature  of  the  due  claimed.  If  the 
construction  and  validity  of  the  charter,  if  the  construction  and  weight 
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dizes  brought  in  any  ship  or  vessel  from  beyond  the 
seas  into  the  port  of  Newcastle  upon  Tyne^  or  into  any  of 


properly  due  to  the  documents  produced  on  the  part  of  the  defendants, 
could  be  at  all  material  helps  to  the  jury  in  drawing  their  conclusion,  it 
seems  clear  that  they  hare  not  received  the  assistance  which  the  learned 
Judge  ought  to  have  afforded  them  *,  and  that  their  attention  would  be 
diverted  firom  all  the  other  evidence  in  the  cause,  and  exclusively  turned 
to  the  single  and  intelligible  fact  of  payment. 

This  fact  was  undoubtedly  very  cogent :  and  it  might  in  the  end  have 
prevailed  over  every  doubt  suggested  by  the  other  parts  of  the  case.  Still 
the  defendants  were  entitled  to  have  those  other  parts  brought  under  the 
consideration  of  the  jury,  with  all  proper  advantages,  before  they  came  to 
their  conclusion.  The  rule  has  never  been  laid  down  on  this  matter  more 
strongly  than  in  Jenkitu  v.  Harv*^  (1  C.  M.  t^  R,  877.  See  S,  C.  upon 
a  second  trial,  7  C,  M.  ff^  R.  393.).  It  has  been  questioned  whether  it  was 
not  there  laid  down  too  strongly ;  see  BruM  ▼.  T^ompton  (4  Q.  B.  513. 
552.).  But,  adopting  the  language  used  there  (1  C.  AT.  ^  A.  894),  it  went 
no  farther  than  this :  that  **  from  uninterrupted  modem  usage**  a  jury 
"should  find  the  immemorial  existence  of  the  payment,  unleu  womt  evidence 
it  ptvem  to  the  eomtrary,**  Here  the  defendants  contended  that,  even  under 
the  terms  of  the  charter,  there  was  no  liability  to  the  payment ;  and,  further, 
that  Sunderhmd  was  from  time  immemorial  a  separate  port,  of  which  the 
bbhop  of  Durham  was  the  grantee  and  lord :  and  that,  although  for  fiscal 
purposes  it  had  been  made  a  member  of  the  port  of  Neweaetle,  it  was,  for 
the  purpose  in  question,  distinct  from  it ;  and  that  the  grant  of  the  Crown 
therefore  at  any  period  eould  not,  as  the  charter  in  question  did  not,  extend 
to  it. 

Had  the  grounds  and  evidence  on  which  this  case  rested  been  laid  before 
the  jury,  they  might  still  hare  found  the  payment  immemorial,  or  they 
might  not ;  and  therefore  we  think  there  must  be  a  new  trial. 

The  learned  Judge  has  reserved  for  our  consideration  the  construction 
of  the  charter.  It  appears  to  be  exactly  one,  the  construction  of  which 
may  be  materially  helped  by  the  eridence  of  usage.  But  a  few  remarks 
OB  the  language  of  it  may  be  of  service  upon  a  new  trial.  First :  it  is  to 
be  observed  that  the  grant  in  question  follows  on  one  of  pilotage,  which 
probably  extends,  not  merely  to  the  river  and  creeks  within  it,  but  to  all 
creeks  of  the  port :  and  a  distinction  seems  to  be  made  between  the  two : 
it  is  binding  on  all  persons,  distinguishing,  by  the  amount  to  be  paid, 
between  suljects  and  **  aliens  or  strangers  ;**  and,  as  to  the  former,  making 
no  distinction  between  one  class  of  subjects  and  another.  The  grant  in 
question  extends,  in  the  first  place,  to  all  owners  of  goods  imported,  as 
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the  creeks  or  members  thereof:  and  they  alleged  and 
insisted  that  Sunderland  was  a  creek  or  member  of  the 
port  of  Newcastle  upon  Tyne :  and  they  sought  to  re- 
cover from  the  defendants  the  sum  of  24L  58.  as  and  for 
primage,  alleged  by  the  plaintiffi  to  be  payable  to  them 
by  the  defendants  in  respect  of  goods  brought  by  the 
defendants  in  ships  from  beyond  the  seas  into  Sunder- 
land aforesaid.  And,  in  support  of  their  said  claim, 
and  to  maintain  the  issues  above  joined,  the  plaintifis 
then  and  there  produced  and  gave  in  evidence  to  the 
jury,"  ^'amongst  other  things,  an  inspeximus  charter. 


well  sabjects  as  strangers  bom  (unless  as  to  fish  kiUed,  and  brought  in  bj 
EngHMhrngm),  and  in  terms  embraces  all  creeks  or  members  of  the  port  of 
Stwcasile .-  the  same  amount  is  to  be  pud  hj  all :  and  the  only  difference 
is  as  to  the  time  of  payment  Upon  the  clause  proTidiog  for  this  difference, 
the  main  question  arises :  it  is  introduoed  by  the  words  **  in  manner  and 
form  following,"  and  certainly  seems  intended  to  provide,  under  one  head 
or  the  other,  for  erery  person  who  was  to  pay  at  alL  The  first  division  is 
"  aliens  and  strangers  bom,  and  all  other  such  person  or  perwms  which** 
(that  is  to  say  *'as'*)«  '*  with  their  said  ships  or  Teasels,  shall  arrire  within 
the  said  port,  or  in  any  of  the  said  creeks  or  members,  and  not  belonging 
to  the  same  ;**  the  second  and  only  other  division  is  *'  every  free  merchant 
and  other  inhabitant  of  NeweatOt  aforesaid,  arriving  with  their  said  ships 
or  vessels  within  the  said  river  of  TVm."  It  is  clear  that  a  SmtdeHamd 
man  importmg  into  Sunderland  is  not  within  the  latter  division ;  nor  is  he 
within  the  fbrmeri  if  the  words  *<  not  belonging  to  the  same**  refer  to  the 
creeks  or  members,  as  well  as  to  the  port ;  and,  according  to  ordinary  rales 
of  constraetion,  they  certainly  do.  If  this  were  a  charter  of  yesterday,  and 
there  were  no  usage  to  throw  light  on  it,  all  that  could  be  said  for  the 
plaintift  would  be  that  it  was  most  unreasonable  wholly  to  exempt  importers, 
inhabitants  of  SuntUrland,  when  those  of  Neweagti*  were  charged ;  and  it 
might  be  said,  on  the  other  hand,  to  be  equally  unreasonable  not  to  give 
them,  if  liable,  the  same  time  for  payment  as  the  NtweuOM  men.  But 
the  strongest  answer  would  be,  quod  voluit  non  diiit :  there  are  no  words 
to  embrace  the  Sunderland  importer  into  Sunderland,  if  it  was  intended  to 
indude  him. 

We  are  not,  however,  dealing  with  a  charter  of  yesterday :  and  there  is 
ambiguity  enough  to  let  in  the  evidence  relied  on  on  both  sides. 

Rule  absolute  for  new  trial. 
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granted  to  the  plaintiffs  by  King  Edward  the  Sixth."        i853. 
The  bill  then  set  out  the  charter,  which  was  of  20th      bradlby 
October  3  Ed.  6.,  and  which  recited  by  inspeximiis,  and       p^  J^  ^^ 
confirmed,  a  charter  of  5th  October  28  H.  8.,  incorporating    Nbwcabtlk. 
The  Master  and  Wardens  of  The  Fraternity  or  Guild  of 
the  Holy  and  Indivisible  Trinity y  in  the  town  of  Newcastle 
upon  Tyney  by  that  name.     The  bill  further  stated  that 
the  plaintiffs  gave  in  evidence  an  inspeximus  charter 
of  1  Maryy  confirming  the  charter  of  Ed,  6.,  and  also 
a  Royal  Commission  and  Return  thereto,  whereby  the 
Commissioners  found  that  there  were  five  creeks  belong- 
ing to  the  port  of  Newcastle  upon  Tyne^  namely  Blythy 
Sunderlandy  Hartlepool^  Stockton  and  Whitby.     That  the 
plaintiffs  also  gave  in  evidence  three  charters  respectively 
granted  to  plaintiffs  by  James  1.  (3  Ja.  1.),  by  C.  2. 
(16  C.  2.)  and  by  Ja.  2.  (3  Ja.  2.):  "which  said  three 
last  mentioned  charters,  so  far  as  the  same  related  to  the 
said  due  called  primage,  were  and  are  all  alike :  and 
which  said  last  mentioned  charter,   granted  by  King 
James  the  Second,  was  and  is  in  the  words  following." 

The  charter  was  then  set  out.  It  incorporated  the 
Mastery  Pilots  and  Seamen  of  the  town  of  Newcastle  upon 
Tyney  in  the  county  of  Newcastle  upon  Tyney  by  that 
name  (a).  It  also  made  regulations  for  appointing  pilots, 
**  for  the  bringing  up  and  carrying  down  the  river  Tyne, 
and  in  and  out  of  all  or  any  other  the  creeks  and  mem- 
bers" "belonging  to  the  said  town  and  port  o{ Newcastle 
upon  Tyney  all  ships"  &c.  "And,  whereas  by  the  fi^quent 
and  dangerous  incursions  of  the  sea  upon  the  port  of 
Newcastle  the  Society  are  put  to  necessary  and  extra- 
ordinary charges  for  the  prevention  and  repair  of  the 
ruins  thereby  daily  growing,  We  are  willing,  for  their 

(a)  The  name  was  not  uniformly  given  in  the  charter- 
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better  assistance  therein,  that,  for  the  future,  they  may 
receive  some  reasonable  payments  and  allowances  in 
that  behalfl  Our  will  and  pleasure  therefore  is,  and 
We  do  hereby,  for  Us,  Our  heirs  and  successors, 
declare  and  grant  unto  the  said  Master,  Pilots  and 
Seamen,  and  their  successors,  that  it  shall  and  may  be 
lawful  to  and  for  the  said  Master,  Pilots  and  Seamen" 
'*  to  demand,  receive,  perceive  and  take,  of  the  owner, 
part-owner,  master,  purser  or  factor  of  every  ship  or 
vessel  so  by  them  or  any  of  them  to  be  conducted  as 
aforesaid,  being  loaden,  for  every  foot  which  such  ships 
or  vessels,  so  by  them  to  be  conducted  and  loaden,  shall 
draw,  I2d.  of  lawful  money  of  England^  as  hath  been 
usually  received  and  taken  by  the  said  Company ;  and 
also  the  sum  of  6cf.  more  of  like  money  of  all  strangers 
and  aliens  only,  over  and  besides  the  said  12rf.  in  this 
behalf  formerly  paid ;  and,  for  every  foot  which  such 
ships  or  vessels  which  shall  be  light,  being  so  conducted, 
shall  draw,  8cf.,  as  formerly  the  said  Company  have 
usually  taken;  and  also  the  sum  of  4^.  more  of  like 
money  of  aliens  or  strangers  only,  over  and  besides  the 
said  M.  in  this  behalf  formerly  received.  And  further- 
more, of  Our  like  abundant  grace,  certain  knowledge 
and  mere  motion,  We,  for  Us,  Our  heirs  and  successors, 
have  given,  granted  and  confirmed,  and,  by  these 
presents,  do  give,  grant  and  confirm,  unto  the  said 
Master,  Pilots  and  Seamen,  and  their  successors,  that 
all  person  and  persons,  as  well  subjects  as  strangers  bom, 
being  owner  or  owners  of  any  goods,  wares,  commodi- 
ties or  merchandizes,  which  shall  at  any  time  or  times 
hereafter  be  brought  in  any  ship  or  vessel  from  beyond 
the  seas  into  the  said  river  of  Tyncy  or  the  creeks  or 
members  aforesaid,  or  any  creek  or  member  belonging 
to  the  said  port  of  Newcastle  upon  Tyne^  shall,  firom  time 
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to  time,  as  often  as  such  goods,  wares,  commodities  or 
merchandizes  shall  be  so  brought  in,  pay  or  cause  to  be 
paid  to  the  said  Master,  Pilots  and  Seamen,  and  their 
successors,"  "  an  ancient  duty  heretofore  lawfully,  accus- 
tomably  and  usually  paid  to  the  said  (>ompany,  Mystery, 
Brotherhood  and  Society,  called  primage :  that  is  to  say, 
2d.  of  every  tun  of  wine,  oil  and  all  other  goods,  wares, 
merchandizes  and  commodities,  rated  and  accounted  by 
the  tun  (fish  killed  and  brought  in  by  the  Englishmen 
only  excepted);  and  M.  for  every  last  of  flax,  hemp, 
pitch,  tar  or  any  other  goods,  raff,  wares,  merchandizes 
and  commodities  whatsoever,  rated  and  accounted  by 
the  last  in  manner  and  form  following :  that  is  to  say, 
aliens  and  strangers  born,  and  all  other  such  person  or 
persons  which,  with  their  said  ships  or  vessels,  shall 
arrive  within  the  said  port,  or  in  any  of  the  said  creeks 
or  members,  and  not  belonging  to  the  same,  before  they 
depart  with  their  ships  or  vessels  from  the  said  ports  or 
forth  of  the  said  creeks,  shall  pay  the  duties  aforesaid 
for  and  in  the  name  of  primage  as  is  aforesaid;  and 
every  free  merchant  and  other  inhabitant  of  Newcastle 
aforesaid,  arriving  with  their  said  ships  or  vessels  within 
the  said  river  of  Tyne^  shall  pay  the  duties  aforesaid 
within  ten  days  after  the  landing  of  the  said  goods  as 
aforesaid,  upon  lawful  demand  by  the  said  Master, 
Pilots  and  Seamen,  of  their  officers"  &c. :  "which  said 
duty,  called  primage,  and  whatsoever  sum  or  sums  here- 
after shall  so  accrue  unto  the  said  Master,  Pilots  and 
Seamen,  and  their  successors,  or  otherwise  shall  arise 
and  happen  unto  them  by  fines,  forfeitures  and  amercia- 
ments amongst  themselves,  or  otherwise  howsoever, 
shall  be  to  the  only  use,  commodity  and  profit  of  the 
said  Master,  Pilots  and  Seamen,  and  their  successors." 
2  F  2 
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1853.  The  charter  then  contained  directions  as  to  the  applica- 
Bradley  ^^^°  ^^  '^®  funds  by  the  Corporation  to  repairing  the 
Pilots  of  ^^n^fy  House,  in  Netocastle,  to  aiding  twelve  poor  per- 
Nkwcabtlb.  gQns  of  the  Corporation,  or  their  wives,  and  to  the  relief 
of  shipwrecked  seamen.  "  And  further,  of  Our  like 
certain  knowledge,  special  grace  and  mere  motion,  for 
Us,  Our  heirs  and  successors,  We  do  grant  and  confirm 
unto  the  said  Master,  Pilots  and  Seamen,  and  their 
successors,  the  house  called  the  Trinity  House,  with  the 
said  appurtenances,  and  all  other  lands,  tenements, 
hereditaments,  privileges,  perquisites,  ancient  duties  and 
profits,  which  the  said  Company,  Mystery,  Brotherhood 
and  Society  have  heretofore  lawfully  had  and  enjoyed, 
or  whereof  they,  or  any  of  them,  or  any  other  to  and 
for  their  uses,  have  heretofore  been  lawfully  seised  or 
possessed,  and  which  the  said  Company,  Mystery, 
Brotherhood  and  Society,  at  the  time  of  this  Our  grant, 
do  lawfully  perceive,  have,  hold  and  enjoy.  Provided 
always,  and  Our  Royal  intent  and  pleasure  is,  that  the 
several  and  respective  sums  of  money  hereby  granted, 
or  mentioned  to  be  granted,  or  confirmed,  to  and  for  the 
several  and  respective  uses,  ends,  intents  and  purposes 
aforesaid,  are  and  shall  be,  and  that  they  be  received  and 
taken,  in  lieu  of  all  other  duties,  allowances,  payments 
and  sums  of  money  heretofore  granted  or  received  in 
that  behalf:  and  that  no  further  or  other  duties,  or  sum 
or  sums  of  money,  shall  be  at  any  time  or  times  de- 
manded, paid  or  received,  upon  account,  or  for  or  in 
respect  thereof,  anything  in  these  presents  contained 
to  the  contrary  in  anywise  notwithstanding."  (Ist  Jubf 
3  Ja.  1.)  The  bill  then  further  stated  that  ''  the  said 
plaintiffs  further  produced  and  gave  in  evidence  to  the 
said  jury  certain  receivers'  books,    containing   divers 
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entries  of  receipts  of  primage  at  Newcastle  upon  Tyne^  1863. 
on  account  of  the  said  plaintifis,  from  the  year  of  our  bradlev 
Lord  1584  to  the  year  of  our  Lord  1590;  and  certain  pjJiof 
other  receivers'  books  containing  entries  of  receipts  of  Nbwcabtlb. 
light  dues  and  primage  at  Sunderland^  on  account  of 
the  said  plainiifis,  from  the  year  of  our  Lord  1785  to 
the  year  of  our  Lord  1794,  And  the  plaintifis  called 
several  witnesses,  who  gave  evidence,  before  the  said 
jury,  of  the  receipt  of  primage  by  and  on  behalf  of  the 
said  plaintiffs  at  Sunderland^  between  the  year  of  our 
Lord  1794  and  the  commencement  of  the  present  action; 
and  who  proved  that  primage  was  paid  by  all  persons, . 
including  persons  resident  in  Sunderland,  being  owners 
of  goods  brought  to  Sunderland,  in  ships  from  beyond 
the  seas.  Whereupon  counsel,  on  the  part  of  the  said 
defendants,  insisted  that  evidence  of  usage  was  not 
admissible  to  aid  the  interpretation  of  the  said  charters, 
and  prayed  the  said  justices  to  inform  the  said  jury  that 
the  construction  of  the  said  charter  was  a  pure  question 
of  law;  and  that,  according  to  the  true  construction 
thereof,  the  primage  claimed  by  the  said  plaintifis  was 
not  payable:  but  the  said  justices  held  and  affirmed  that 
the  plaintifis  were  not  precluded  by  the  charter  from 
claiming  primage  in  respect  of  goods  imported  into 
Sunderland,  by  merchants  resident  in  Sunderland;  and 
that,  according  to  the  true  construction  thereof,  the 
charters  were  not  incompatible  with  such  claim:  and 
that  evidence  of  usage  was  admissible  in  support  of  such 
claim.  And  the  said  justices,  by  their  direction  to  the 
said  jury,  according  to  their  said  opinion,  left  the  con- 
sideration thereof  to  the  jury  aforesaid.  Whereupon 
the  said  counsel  to  the  said  defendants  made  their 
exceptions  to  the  said  opinion  of  the  said  justices.     And 


438  EXCH.   CH.   TRINITY  TERM. 

1853.        ^^  ^d  jurois   gave    their  yeidict   against  the  said 
Beadley     defendants  upon  the  issues  aforesaid." 

PiloCtof 
Newcastle.        Hugh  Hilly  for   the   plaintifis  in  error  (defendants 

below>  The  charter  of  3  Jo.  2.  is  incompatible  with 
the  claim  of  the  Corporation.  Had  the  charter,  for  the 
first  time,  granted  primage,  such  a  grant,  at  such  a  date, 
could  not  be  supported.  Supposing  the  right  to  exbt 
before  the  charter,  the  acceptance  of  the  charter  would 
put  an  end  to  the  right,  if  incompatible  with  it,  because 
a  charter  cannot  be  accepted  in  part;  BexY,  iVestwoodia), 
Now  the  words  "  that  is  to  say"  clearly  limit  the  eflFect 
of  what  has  preceded ;  that  is,  of  the  grant  of  primage : 
it  is  as  if  a  limitation  were  to  the  heirs  of  A.^  that  is  to 
say  to  the  heirs  of  his  body.  Then,  after  the  words 
"  that  is  to  say,"  nothing  occurs  under  which  a  payment 
is  to  be  made  by  owners  belonging  to  the  creek  itself: 
no  class  is  mentioned  except  aliens  and  strangers,  not 
belonging  to  the  particular  port  or  creek.  The  Court 
below  {h)  seems  to  have  taken  this  view :  it  is  also  to  be 
remarked  that  this  is  a  tax,  and  that  therefore  the  grant 
must  be  strictly  construed.  It  is  true  that  this  construc- 
tion, to  a  certain  degree,  makes  the  tax  lighter  in  the . 
creeks  than  in  Newcastle  itself:  but  that  is  explained  by 
the  circumstance  that  the  advantages  of  the  tax  are 
principally  given  to  Newcastle.  The  usage  cannot 
explain  the  construction  of  the  charter.  It  might  ex- 
plain a  general  term,  such  as  *' inhabitants :"  but  the 
construction  of  the  grant  itself  is  a  question  of  law  (c). 

(a)  4  J&.  §•  C.  781 .     Judgment  of  K.  B.  aflBrmed  in  Dom.  Proc  ;  Rtx 
V.  Wettwood,  7  Bing.  1, 
(6)  Ante,  p.  428,  note  (a), 
(r)  See  Jewi$on  r.  DytoH,  9  M,  §■  ff.  540. 
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Bradley 


Jervis  C.  J.  I  am  of  opinion  that  my  brother  pHotgof 
Wtghtman  was  right  in  telling  the  jury  that  the  plain-  Newcastle. 
tiffs  were  not  precluded  by  the  charter  from  claiming 
the  primage  in  respect  of  goods  imported  into  Sunder- 
land by  merchants  resident  in  Sunderland^  and  that, 
according  to  the  true  construction  thereof,  the  charters 
were  not  incompatible  with  such  claim,  and  that  evi- 
dence of  usage  was  admissible  in  support  of  such  claim. 
It  is  true  that  the  charter  provides  that  what  is  thereby 
granted  shall  be  taken  in  lieu  of  all  other  duties  there- 
tofore granted  or  received :  but  the  charter  itself  grants 
all  ancient  duties  and  profits  which  the  Corporation  had 
theretofore  lawfully  had  and  enjoyed.  What  those  were, 
would  be  matter  of  evidence.  But  Mr.  Hill  contends 
that,  as  to  primage,  it  is  especially  provided  that  it 
should  be  paid  "in  manner  and  form  following:  that 
is  to  say:"  after  which  follows  a  direction  as  to  how 
aliens  and  strangers  arriving  within  the  port  or  any 
creek,  and  not  belonging  to  the  same,  shall  pay  for 
primage,  and  also  how  every  free  merchant  and  inha- 
bitant of  Newcastle^  arriving  in  ships  within  the  Tyney 
shall  pay  it ;  and  nothing  is  said  as  to  any  body  else : 
from  whence  he  infers  that  the  inhabitants  o{  Sunderland^ 
coming  with  ships  into  Sunderland,  which  is  a  creek,  are 
not  to  pay  primage  at  all.  Were  his  construction  right, 
a  question  might  be  raised :  but  I  think  his  construction 
is  not  right.  Every  body  prima  facie  is  to  pay  primage: 
but  particular  classes  are  to  pay  within  particular  times. 
Suppose  a  statute  were  to  enact  that  every  person  should 
pay  a  certain  tax,  and  then  were  to  specify  that  those 
who  had  to  pay  as  much  as  ten  thousand  pounds 
should  pay  it  in  six   months,  and  those  who  had  to 
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1853.       pay  as  much  as  a  thousand  pounds  and  less  than  ten 

BHADiKy"  thousand,  should  pay  it  in  three  months:  it  would  not 

Pilou  of      foUow  that  no  one  else  was  to  pay  at  all,  but  only  that, 

Newcastle.    ^  j^  jj  others,  the  money  must  be  got  when  it  could. 

Therefore  the  direction  which  has  been  excepted   to 

appears  to  me  right. 

Pollock  C.  B.  concuired. 

Alderson  B.  The  usage  shews  what  has  been 
anciently  paid ;  and  that  includes  payments  by  the  men 
of  SuTiderland  for  ships  entering  Sunderland. 

Maule  J.,  Platt  B.  and  Talfoubd  J.  concurred. 

Martin  B.  I  think  the  direction  right  upon  Mr. 
HilVs  own  argument ;  for  the  usage  shews  what  the  old 
duties  were,  and  the  charter  gives  the  old  duties. 

Judgment  affirmed. 


saivrday.         The  QuEEN  aoainst  the  Inhabitants  of  Saint 

May  28th.  ^  ^ 

Ann,  Blackfriars. 

F,  resided        C^^  appeal  againstan  order  of  two  justices  adjudicating 

and  as  part  of  ^he   settlement   of  Isabella   Elizabeth  Fribbinsy   a 

his  famiW  in 

the  parish  of  ^. 

until,  being  then  under  the  age  of  sixteen,  she  was,  in  1847.  taken  into  the  workhouse  of  B., 

and  remained  there  receiving  relief  from  B,  till  1852.     At  this  time  the  father  was  settled 

tn  A.  s  but,  having^  resided  in  B,  for  more  than  five  years,  was  irremoveable  from  B.     In 

1848,  F.,  beinff  still  in  the  workhouse,  attained  sixteen.     In  1849,  /'.'s  father  quitted  the 

C'sh  of  B,  In  1852,  F.  became  lunatic,  and  was  removed  from  the  workhouse  of  B,  to  a 
itic  asylum.  On  appeal  against  an  order  of  two  justices,  on  the  guardians  of  the  Union 
Comprising  A,t  to  pay  to  the  guardians  of  the  Union  comprising  B,  the  expenses  of  the 
lunatic,  the  Sessions  confirmed  tne  order,  subject  to  a  case  stating  the  above  facts. 

Held :  that  F.,  being  unemancipatcd  and  an  infant,  though  above  sixteen,  had  the  same 
sutus  of  removeability  as  her  fatner ;  and  that,  he  having  quitted  B,  in  1 B49,  she  then 
ceased  to  be  irremoveable  under  stat.  9  2k  10  VicL  c.  66.  s.  1. :  and  the  order  was  confirmed. 
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lunatic  who  had  been  removed   to  a  licensed  lunatic      .  1853. 
asylum,  to  be  in  the  parish  of  Saint  Ann,  Blackfriars,    The  Qcjkkn 
and  ordering  the  Treasurer  of  the  Guardians  of  the  poor      g^  )^^^^ 
of  the  City  of  London  Union,  on  behalf  of  Saint  Ann,  B^cKmAM. 
Bhckfriars,  to  pay  to  the  Treasurer  of  the  Guardians 
of  the  poor  of  the  East  London  Union,  on  behalf  of  the 
parish  of  Saint  Botolph  Without  Bishopsgate,  for  her  past 
maintenance,  the  Sessions  confirmed  the  order,  subject 
to  a  case. 

The  case  stated  that  the  father  of  the  pauper,  in  the 
year  1.840,  had  acquired  a  settlement  in  the  parish  of 
Saint  Ann,  by  renting  a  tenement  and  payment  of  rates, 
and  had  gained  no  settlement  subsequently ;  but  he  had 
resided  for  more  than  five  years  continuously,  up  to  the 
20th  October  1847,  in  the  parish  of  Saint  Botolph,  so  as 
to  have  then  become  irremoveable  if  he  had  not  after- 
wards voluntarily  quitted  the  parish  of  Saint  Botolph. 
The  pauper  Isabella  Elizabeth  Fribbins  had  resided  with 
her  parents  as  part  of  the  family  in  the  parish  of  Saint 
Botolph  for  more  than  five  years  next  before  the  20th  of 
October  1847,  at  which  date  she  was  of  the  age  of  fifteen 
years.  At  that  period  she  became  chai^eable  to  the 
parish  of  Saint  Botolph  (her  parents  not  being  then 
chargeable) ;  and  she,  being  of  weak  mind  and  subject 
to  epileptic  fits,  was  then  taken  into  the  workhouse  of 
the  parish  of  Saint  Botolph,  and  continued  therein  until 
she  became  lunatic,  upon  which  she  was,  on  the  31st 
July  1852,  duly  removed  to  the  said  licensed  lunatic 
asylum,  where  she  remained  confined  when  the  order 
appealed  against  was  made,  she  then  being  under  the 
age  of  twenty  one  years.  The  pauper  was  unemanci- 
pated,  and  unmarried,  and  had  never  done  any  act  to 
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1853.  gain  a  settlement,  and  had  no  other  settlement  than  that 
The  Queen  in  the  parish  of  Saint  Ann,  derived  to  her  fhim  her 
St.  Ank,  father.  After  the  said  pauper  had  been  taken  into  the 
workhouse  of  the  parish  of  Saint  Botolph,  hi  October 
1847,  the  father  coutinued  to  reside  in  the  same  way 
in  that  parish  until  the  year  18499  when  he  left  it  and 
ceased  to  reside  iu  it,  and  removed  into  the  parish  of 
Saint  Leonards,  SJtoreditch ;  in  which  parish  he  was 
resident  when  the  order  appealed  against  was  made. 
It  was  admitted,  on  the  part  of  the  appellants,  that  the 
pauper  had  a  derivative  settlement  by  parentage  in  their 
parish  as  above  set  out :  but  it  was  contended  by  them 
that,  under  stat  12  &  13  Vict  c.  103.,  the  costs  and 
expenses  incurred  for  the  removal  and  maintenance  of 
the  lunatic  pauper  should  be  borne  by  the  common  fund 
of  the  East  London  Unions  comprising  the  respondent 
parish,  notwithstanding  that  her  father  had  ceased  to 
reside  in  the  respondent  parish  about  three  years  before 
the  order  appealed  against  was  made.  The  respondents 
argued  that,  notwithstanding  stat.  12  &  13  Vict  c.  103., 
the  order  appealed  against  was  good  and  valid  in  law. 
The  Court  of  Quarter  Sessions  thought  (the  derivative 
settlement  by  parentage  being  admitted)  that,  under  the 
above  circumstances,  the  expenses  and  maintenance 
were  properly  charged  against  the  appellant  parish,  and 
confirmed  the  order. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  view  of  the  Sessions  was  incorrect,  the  order 
appealed  against  and  the  order  of  Sessions  were  to  be 
severally  quashed ;  otherwise  they  were  to  be  confirmed. 

Pcuhleyy  in  support  of  the  order  of  Sessions.     Stat. 
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12  &  13  Vict  c.  103.  3.  5.  (a)  directs  that  all  the  costs  1853. 
connected  with  the  jremoval  and  maintenance  of  a  lunatic  The  Quren 
pauper  removed  to  an  asylum,  "  who,  if  not  a  lunatic,  g^  ^J^^^^ 
would  have  been  exempt  from  removal  by  reason  of  Blackfwabs. 
some  provision  in"  stat  9  &  10  Vict  c.  66.,  shall  be 
borne  by  the  common  fund  of  the  Union  comprising  the 
parish  wherein  such  pauper  lunatic  was  resident  at  the 
time  when  so  removed.  The  material  question  then  is, 
whether  the  lunatic,  in  the  present  case,  was  removeable 
from  Saint  Botolph  on  31  July  1852.  As  her  father,  if 
he  had  returned  and  become  chargeable,  would  have 
been  removeable,  she  who  was  one  of  his  family  was 
removeable ;  Regina  v.  Pott  Shrigley  (b).  If  she  had 
been  emancipated,  it  would  have  been  a  different  case ; 
but  an  infant  continues  a  member  of  the  family  of  the 
father  until  emancipation.  There  is  nothing  here  to 
shew  such  emancipation.  [Lord  Campbell  C.  J.  She 
continues  a  member  of  her  father's  family  till  she  attains 
the  age  of  twenty  one,  unless  there  be  something  to 
shew  that  she  has  contracted  some  relation  inconsistent 
with  the  continuance  of  the  relation  of  father  and 
member  of  the  family.  It  will  be  convenient  to  post- 
pone your  further  argument  till  Mr.  Huddlestone,  for  the 
other  side,  has  stated  the  point  on  which  reliance  is 
placed.] 

Huddlestoncy  contra.  At  the  time  when  the  order 
was  made,  the  pauper  had  in  fact  resided  more  than  five 
years  in  the  parish  of  Saint  Botolph^  exclusive  of  all  the 
period  during  which  relief  was  given.     She  attained  the 

(a)  Continued  by  stot.  13  &  14  Vict.  c.  101.  *.  1.  and  stat.   14  &  15 
Viet,  c.  105. 
(6)  12Q.fi.  143. 
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1863.  age  of  sixteen  in  1848.  Stat.  9  &  10  Vict  c.  66.  *.  3. 
The  Queen  ^^^cts  "  that  no  child  under  the  age  of  sixteen  years, 
St.  Ann  ^l^ether  legitimate  or  illegitimate^  residing  in  any  parish 
Blackfriabs.  with  his  or  her  father  or  mother,  stepfather  or  step- 
mother, or  reputed  father,  shall  be  removed,  nor  shall 
any  warrant  be  granted  for  the  removal  of  such  child, 
from  such  parish,  in  any  case  where  such  father,  mother, 
stepfather,  stepmother,  or  reputed  father  may  not  law- 
fully be  removed  from  such  parish."  There  is  a  proviso 
in  sect.  1,  ^^that  whenever  any  person  shall  have  a  wife 
or  children  having  no  other  settlement  than  his  or  her 
own,  such  wife  and  children  shall  be  removeable  when- 
ever he  or  she  is  removeable,  and  shall  not  be  remove- 
able  when  he  or  she  is  not  removeable."  The  word 
children  in  that  proviso  must  be  read  as  ^^  children  under 
sixteen,*'  or  else  sect.  3  is  inconsistent  with  it  In  the 
present  case  the  father  of  the  lunatic  is  not  removeable ; 
for  he  is  not  chai^eable.  The  lunatic  herself  was 
chargeable ;  for,  she  having  attained  sixteen  in  1848,  all 
subsequent  relief  was  given  to  her,  not  to  her  father ; 
and  the  father  has  not  been  chargeable  since  he  lost  his 
privilege  of  irremoveability  in  1849. 

Pashley  was  then  called  on  to  resume  his  argument. 
Stat  4  &  5  JV.4i.  c.  76.  s.  56.,  it  is  true,  enacts  that 
relief  given  to  a  child  under  sixteen  shall  be  considered 
as  given  to  its  parent ;  but  that  was  intended  to  make 
the  parent  chargeable  on  account  of  such  relief  being 
given.  It  was  not  intended  to  relieve  the  parent  from 
his  legal  obligation  to  support  unemancipated  children 
above  the  age  of  sixteen. 

Lord  Campbell  C.  J.     The  question  in  this  case  is. 


XVI.  VICTORIA.  445 

nvhether  the  lunatic  had,  at  the  time  she  was  sent  to  the  1853. 
workhouse,  the  status  of  irremoveability  from  the  parish  The  Queek 
of  Saint  Botolph.  I  am  of  opinion  that  she  had  not  g^  ^j^^^ 
At  that  time  she  was  an  infant  and  unemancipated :  and  Blackfriars. 
her  father  no  longer  had  the  status  of  irremoveability ; 
for  he  had  ceased  to  reside  in  the  parish  of  Saint  Botolph, 
The  question,  therefore,  comes  to  be  this.  Can  the 
father  be  removeable,  and  an  unemancipated  child  be 
irremoveable?  I  think  not.  Stat.  9  &  10  Vict.  c.  66. 
8.  1.  expressly  provides:  "that  whenever  any  person 
shall  have  a  wife  or  children  having  no  other  settlement 
than  his  or  her  own,  such  wife  and  children  shall  be 
removeable  whenever  he  or  she  is  removeable,  and  shall 
not  be  removeable  when  he  or  she  is  not  removeable." 
That  meets  the  present  case,  unless  it  be  qualified  by 
something  subsequent;  for  this  unemancipated  child 
had  the  settlement  of  her  father,  to  which  he  was 
removeable,  inasmuch  as  his  change  of  residence  had 
put  an  end  to  the  operation  of  stat.  9  &  10  Vict  c.  66. 
«.  1.  in  respect  of  himself.  But  Mr.  Huddlestone  very 
properly  directs  our  attention  to  sect  3.  I  think,  how- 
ever, that  sect.  3  extends  the  privilege  of  not  being 
severed  from  the  family  to  children  under  sixteen,  in 
cases  in  which  they  would  not  follow  the  settlement  of 
the  person  with  whom  they  were  living:  as,  for  instance, 
where  a  child  is  living  with  its  stepmother.  Sect.  3 
extends  the  proviso ;  it  does  not  limit  it. 

Erlb  J.  I  also  think  that  the  order  should  be  con- 
firmed. The  case  depends  upon  the  question,  whether 
the  pauper,  when  chargeable  in  the  lunatic  asylum,  had 
the  status  of  irremoveability :  and  I  think  she  had  not. 
She  was  an  unemancipated  child,  part  of  the  family  of 
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1853.        her  father;  and  stat.  9  &  10  Vict.  c.  66.,  in  the  very 
The  Queen    section  creating  the  status  of  irremoveability,  sect  1,  has 
St.  Ann,      *  proviso,  which  in  my  mind  is  equivalent  to  a  declara- 
Blackfriabs.  tion  by  the  Legislature,  in  negative  terms,  that  such  a 
child,  being  part  of  the  family,  shall  not  be  considered 
removeable,  or  irremoveable,  in  such  a  way  as  to  part  it 
from  the  father.     Mr.  Huddlestone  argues   that  this  is 
applicable  only  to  children  under  sixteen,  and,  in  effect, 
that  a  child  of  seventeen  acquires  or  loses  the  status  of 
irremoveability  under  circumstances  when   a  child  of 
fifteen  does  not  do  so.     But  there  is  no  general  enact- 
ment that  an  unemancipated  child,  on  attaining  sixteen, 
loses  any  privilege  which  it  had  before  that  age  as  part 
of  the  family  of  its  parent. 

Crompton  J.  I  am  of  the  same  opinion.  I  see 
nothing  in  sect.  3  to  alter  the  construction  to  be  put 
upon  the  proviso  in  sect  1.  Sect  3  obviates  doubts, 
and  extends  the  privilege  of  not  being  severed  from  the 
family  to  bastards  whilst  under  sixteen,  and  to  other 
cases :  but  it  does  not  narrow  the  operation  of  sect  1. 

Order  confirmed. 
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1853. 


The  Queen  against  Matthew  Knapp  Esquire  Saturday, 

-.    r,.,       ^  ,    ^  T^  T  May  2m, 

and  The  Reverend  Daniel  Baxter  Langley, 
two  Justices  for  Bucks. 


acon- 
an 


/^N  appeal  against  a  conviction  of  Matthew  Cross  for  On  appeal 
having,  on  Sunday  7  th  Novembery  being  a  person  yution  of 
licensed  to  retail  spirits  under  stat.  9  G.  4.  c.  61.,  kept  iJI"h7p^Ir 
open  his  house  in  the  parish  of  Newport  Pagnell  during  ^^  ^^  tTnor*of 
the  usual  hours  of  afternoon  Divine  service  in  the  church  }»"  Hcense, 

keeping  open 

of  that  parish,  contrary  to  the  tenor  of  his  license,  the  his  house  on 

n       •  .     •  1  .  1       /•  11        •  Sunday  Ayxt'mg 

Sessions  quashed  the  conviction,  subject  to  the  following  the  usual  hours 

of  afternoon 
case.  Divine  service 

At  the  trial  of   the   appeal,   it   appeared   that   the  church^oTAT., 
appellant  was   the  landlord  of  a  public  house  in  the  Lashed'the 
parish  of  Newport  Pagnell;   and  that,  on  Sunday  7th  ^^J>cfto'a 

November  1852,  at  half  past  6  o'clock  p.m.,  his  house  was  pas®'  by  vrhich 
'■  ^  It  appeared 

open  for  the  reception  of  customers.    At  the  time  of  the  .that  the  ser. 

yice  in  the 

passing  of  stat.  9  6r.  4.  e.  61.,  two  services  used  to  be  parish  church 
performed  in  Newport  Pagnell  church  on  a  Sunday ^  one  at  ii  a.m, 
commencing  at  11  o'clock  A.M.,  and  the  other  at  3  o'clock  y^^^  }„  1325  " 
p.BL,  and  terminating  about  5  p.m.  ;  and  this  continued  changed! and* 
to  be  the  case  until  the  year  1836,  when  the  present  ^1,°^^*^^*^"* 
vicar  accepted    the    appointment  of  chaplain    to   the  vice  in  the 
Newport  Pagnell  Poor  Law  Union.     After  he  was  so  >  1  a.m.,  in 

,     ,  /.  1     ,  ...  ^  *^«  workhouse 

appointed,  he  performed  three  services  m  the  course  of  at  2  p.m.,  and 

in  the  church 
at  6  P.M.,  and 
that  the  conviction  was  for  keeping  his  house  open  daring  the  service  commencing  at 
6  p.m. 

Held,  that  the  expression  in  the  license,  under  stat.  9  G.  4.  e.  61.,  **  usual  hours  of** 
**  afternoon  Diviue  service**  meant  usual  hours  of  Divine  service  if  in  the  afternoon :  and 
that  the  service  at  6  p.  m.  was  in  the  evening,  not  the  afternoon ;  and  that  the  conviction 
was  wrong. 
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J 853.        ^^^  Sunday:  the  first  at  the  parish  church  commencing 
The  QuFEN     ^^11  A'M. ;  the  second  at  the  workhouse  for  the  inmates 

Knapp  ^^^^  oflSccrs  of  the  Union,  commencing  at  2  p.m.  ;  and 
the  third  at  the  parish  church,  commencing  at  6  p.m. 
and  terminating  about  8  p.m.  The  3  o'clock  service  in 
the  parish  church  was  discontinued ;  and  notice  of  the 
discontinuance  and  of  the  commencement  of  the  6  o'clock 
service  was  publicklj  given  in  the  church.  This  state 
of  things  has  continued  until  the  present  time.  The 
conviction  of  the  said  justices  was  quashed  by  the  Court 
of  Quarter  Sessions,  subject  to  the  opinion  of  the  Court 
of  Queen's  Bench  on  the  above  case. 

The  question  for  the  opinion  of  the  Court  is,  Whether 
the  Divine  service  in  the  parish  church  of  Newport 
PagnelU  which  commenced  at  6  o'clock  p.m.  and  termi- 
nated about  8  P.M.  on  Sunday  the  7th  of  November 
aforesaid,  was  an  afternoon  Divine  service  within  the 
meaning  of  the  aforementioned  statute.  If  the  Court 
are  of  opinion  that  it  was,  then  the  order  of  Quarter 
Sessions  is  to  be  set  aside,  and  the  conviction  of  the  said 
appellant  by  the  said  justices  is  to  be  held  good :  but,  if 
the  Court  are  of  a  contrary  opinion,  then  the  order  of 
Quarter  Sessions  quashing  the  aforesaid  conviction  is  to 
stand  confirmed. 

Badeky^  in  support  of  the  conviction.  Stat  9  G.  4. 
c.  61.  s,  21.  gives  the  jurisdiction  to  convict  any  person, 
licensed  under  that  Act,  of  any  offence  against  the  tenor 
of  his  license.  Sect.  13  requires  that  the  license  shall 
be  in  the  form  given  in  Schedule  C.  to  that  Act 
Amongst  the  provisions  in  the  license  contained  in 
Schedule  C.  is  one  that  the  person  licensed  **do  not 
keep  open  his  or  her  house  except  for  the  reception 
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of  travellers,  nor  permit  or  suffer  any  beer  or  other  1353. 
ezciseable  liquor  to  be  conveyed  from  or  out  of  his  [or  The  Queen 
her]  premises,  during  the  usual  hours  of  the  Morning  knapp. 
and  Afternoon  Divine  Service  in  the  Church  or  Chapel 
of  the  Parish  or  Place  in  which  his  [or  her]  house  is 
situated,  on  Sundays^  Christmas  Day^  or  Good  Friday^^ 
The  proper  term  for  the  service  performed  in  the  after- 
noon in  the  church  is  "  Evening  Service."  No  particular 
hour  is  fixed,  either  by  statute,  or  by  the  canons  of  the 
Church:  it  is  left  to  the  incumbent,  subject  to  the 
controul  of  his  ecclesiastical  superiors,  to  fix  a  convenient 
time.  And  the  hour  of  Divine  service  in  the  afternoon 
in  Newport  Pagnell  church  has  for  many  years  been  at 
six  o'clock.  That  certainly  has  now  become  the  usual 
hour  in  that  parish.  The  object  of  the  statute  must 
have  been  to  preserve  decency,  by  closing  the  public 
houses  in  each  parish  at  the  hour  when  it  is  customary 
in  that  parish  to  have  the  evening  service  in  the  church.  . 
[Crompton  J.  Had  the  words  been  '*  during  the  usual 
hours  in  which  evening  service  is  performed"  in  the 
church,  it  would  have  shewn  the  Legislature  meant  what 
you  say.  But,  if  the  words  ^*  the  usual  hours  of  *'  the 
afternoon  Divine  service"  mean  "  the  usual  hours  in  the 
afternoon  during  which  evening  service  is  performed,  if 
service  be  performed  in  the  afternoon  in  that  church,"  it 
would  seem  necessary  for  you  to  say  that  the  afternoon 
extends  to  midnight.]  If  the  Legislature  meant  any- 
thing else  than  evening  service,  they  would  have  used 
words  to  shew  where  the  afternoon  was  to  stop  and  the 
night  begin.  The  evil  to  be  apprehended  from  the 
public  houses  being  open  duriag  the  usual  hours  of 
Divine  service  is  as  great,  or  perhaps  greater,  when  tRe 
service  is  late ;  and  both  the  letter  and  the  spirit  of 
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1853.        the  statute  require  the  words  to  be  read  as  meaning  the 
The  Queen     usual  hours  of  Divine  service  after  twelve  o*clock  in  the 
Knapp.        day. 

Prendergasty  contr^  was  not  called  upon  to  argue. 

Lord  Campbell  C.  J.     This  is,  no  doubt,  a  case  of 

importance :  but,  if  we  were  to  adopt  the  construction 

contended  for,  this  very  proper  and  useful  Act  might 

lead  to  very  inconvenient  consequences.     It  might  be 

penal  to  sell  beer  for  the  supper  of  a  labourer  at  any 

hour  up   to   midnight,  if  Divine   service  was  usually 

celebrated  at  that  hour  in  that  parish.     I  do  not  think 

the   Legislature   had   any  such  intention.     It  is  most 

properly  enacted,  as  a  condition  in  the  license,  that  the 

innkeeper  shall  not  keep  open  his  house,  except  for  the 

reception  of  travellers,  nor  permit  liquor  to  be  taken 

from  his   premises,   ^^  during  the   usual   hours  of  the 

Morning  and  Afternoon  Divine  Service  in  the  church** 

of   the    parish   on   Sundays^   Christmas  Day  or  Good 

Friday.     This  is   a  most  useful  enactment:   but   the 

Legislature   has  used   language   carefully  limiting  the 

obligation  to  what  are  the   usual  hours  of  afternoon 

service ;  and  the  Sessions  have  properly  come  to  the 

conclusion  that  six  o'clock  is  not  within  the  usual  hours 

of  afternoon  service.     Mr.  Badeley  truly  says  that  no 

time  is  limited  for  evening  service,  which  ftx)m  its  nature 

is  appropriate  for  the  conclusion  of  the  day.     At  the 

Reformation,  nones,  complines,  and  other  services  were 

abolished,  and  morning  and  evening  service  retained. 

But  the  Legislature  has  not  said  that  it  shall  be  penal 

* 
to  keep  open  an  inn  during  evening  service,  but  during 

afternoon  Divine  service.     I  must  take  judicial  notice 


▼. 
Knapp. 
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of  what  was  the  ordinary  sense  of  the  terms  used  in  the  ]853. 
Act  at  the  time  when  it  passed.  We  well  know  that.  The  Queen 
then  and  now,  a  distinction  is  in  common  language 
made  between  afternoon  church  and  evening  church: 
and  I  must  take  notice  that  such  was  the  c<nse.  Was 
then  this  evening  service,  performed  at  six  o'clock, 
afternoon  service?  No:  it  certainly  was  evening  ser- 
vice. In  the  parish  o(  Newport  Pagnell  since  1836  there 
is  no  afternoon  service  in  the  church ;  it  is  in  the  work- 
house; and  the  hours  at  which  the  evening  service  is 
performed  in  the  church  are  no  more  the  usual  hours 
of  afternoon  Divine  service  than  they  would  be  if  the 
afternoon  Divine  service,  instead  of  being  performed  in 
the  workhouse,  was  performed  in  the  church.  I  cannot 
suppose  that  the  Legislature  ever  intended  to  give  the 
incumbent,  even  with  the  high  sanction  of  his  ordinary, 
power  to  vary  the  usual  hours  of  afternoon  service. 

Erle  J.  The  question  is,  what  was  the  usual  hour 
of  afternoon  Divine  service.  The  word  "afternoon" 
has  two  senses.  It  may  mean  the  whole  time  from  noon 
to  midnight ;  or  it  may  mean  the  earlier  part  of  that 
time  as  distinguished  from  the  evening.  I  think  that 
•in  this  Act  it  is  used  in  the  latter  sense,  and  that  the 
intention  of  the  Legislature  was  to  prohibit  the  opening 
of  the  public  houses  during  the  usual  hour  of  Divine 
service  in  the  afternoon,  if  there  was  one  in  the  church. 
In  Newport  Pagnell  Divine  service  in  the  afternoon  was 
in  the  workhouse. 

Crompton  J.  I  am  of  the  same  opinion.  We  are 
in  effect  asked  to  alter  the  words  of  the  Act,  and,  for 
usual  hours  of  afternoon  Divine  service,  to  read  usual 
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V. 

Knapp. 


1853.  hours  of  evening  service.  It  seems  to  me  that  the 
The  Queen  construction  put  by  us  on  the  Act  is  a  reasonable  con- 
struction. Any  person  in  Neioport  Pagnell^  if  asked 
whether  there  was  afternoon  service  in  the  churchy 
would  answer:  ^'No:  there  is  evening  service  in  the 
church  at  six;  but  there  is  afternoon  service  in  the 
workhouse  at  two."  I  think  that  we  shoidd  strain  the 
words  used,  if  we  construed  them  so  as  to  support  this 
conviction. 

Conviction  quashed. 


Monday, 
May  30tb. 


Action  for 
penalties  under 
Stat    18  (7.2. 
c.  20.,  for 
acting  as  a 
justice  of  the 
peace  without 
beinff  qualified. 
On  the  trial  it 
appeared  that 
an  estate,  of 
more  than  300/. 
a  year,  was 
held  in  trust 
for  defendant's 
wife  for  life, 
remainder  in 
trust  for  de- 
fendant for 
life,  remainder 
in  trust  for  the 
children  of  the 
marriage. 

Held  that 
this  did  not 
qualify  him. 


Woodward  qui  tain,  against  Watts. 

A  CTION,  qui  tarn.,  for  penalties  under  stat.  18  (?.  2. 
c.  20.  8.  3.,  against  defendant  for  acting  as  a  justice 
of  peace  of  the  county  of  Lancaster^  without  being  duly 
qualified. 

Plea :  Not  Guilty.  Issue  thereon. 
At  the  trial,  before  Martin  B.,  at  the  last  Assizes  at 
Lancaster^  it  appeared  that  the  defendant  had  acted  as 
justice.  An  estate  of  more  than  300/.  a  year  was  held 
under  a  devise  to  trustees,  in  trust  for  defendant's  wife 
during  her  life,  and,  after  her  death,  in  trust  for  de- 
fendant for  life,  remainder  in  trust  for  the  children  of 
the  marriage.  He  had  no  other  qualification :  his  wife 
was  living.  The  learned  Judge  directed  a  verdict  for 
defendant,  with  leave  to  move  to  enter  a  verdict  for 
plaintiff.  BUss^  in  the  ensuing  term,  obtained  a  rule 
Nisi  accordingly. 


Edward  James  and  Manisty  now  shewed  cause.    Stat 
5  G.  2.  c.  18.  «.  1.  enacted  that  no  person  should  act  as 
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justice,  "who  shall  not  have  an  estate  of  freehold  or  1^53. 
copyhold  to  and  for  his  own  use  and  benefit,  in  posses-  woodwabd 
sion,  for  life,  or  for  some  greater  estate,  either  in  law  watts 
or  equity,  or  an  estate  for  years,  determinable  on  one  or 
more  life  or  lives,  or  for  a  certain  term  originally  created 
for  one  and  twenty  years,  or. more,  in  lands,  tenements 
or  hereditaments"  of  the  clear  yearly  value  of  lOOi  Stat. 
18  G,  2.  c.  20.  was  passed  to  relax  this.  Sect.  1  enacts 
that  no  person  shall  act  as  justice,  "  who  shall  not  have, 
either  in  law  or  equity,  to  and  for  his  own  use  and  benefit, 
in  possession,  a  freehold,  copyhold,  or  customary  estate, 
for  life,  or  for  some  greater  estate,  or  an  estate  for  some 
long  term  of  years  determinable  upon  one  or  more  life 
or  lives,  or  for  a  certain  term  originally  created  for 
twenty  one  years,  or  more,  in  lands,  tenements,  or  here- 
ditaments, lying  or  being  in  that  part  of  Great  Britain 
called  England^  or  the  Principality  of  WaleSy  of  the  clear 
yearly  value  of  10021,  over  and  above  what  will  satisfy 
and  discharge  all  incumbrances  that  affect  the  same,  and 
over  and  above  all  rents  and  charges  payable  out  of,  or 
in  respect  of  the  same ;  or  who  shall  not  be  seised  of,  or 
intitled  unto,  in  law  or  equity,  to  and  for  his  own  use 
and  benefit,  the  immediate  reversion  or  remainder  of 
and  in  lands,  tenements,  or  hereditaments,  lying  or  being 
as  aforesaid,  which  are  leased  for  one,  two,  or  three  lives, 
or  for  any  term  of  years,  determinable  upon  the  death  of 
one,  two  or  three  lives,  upon  reserved  rents,  and  which 
are  of  the  clear  yearly  value  of  300/."  The  question  in 
this  case  is,  whether  an  estate  of  more  than  3002.  a  year, 
settled  in  trust  for  the  defendant's  wife  for  her  life, 
remainder  in  trust  for  the  defendant  for  life,  is  a  qualifi- 
cation within  that  section,  living  the  wife.  It  may  be  said 
that  the  defendant  derives  no  present  revenue  from  the 
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1853.       estate:  but  that  is  no  test     By  sect  13>  peers,  privy 
Woodward   councillors,  judges  and  the  eldest  sons  or  heir  apparent 
Watts.      of  any  peer  or  of  any  person  qualiBed  to  serve  as  knight 
of  the  shire, are  qualified.  These  persons  have  not  neces- 
sarily any  lands ;  indeed  the  eldest  son  or  heir  apparent 
of  a  peer  or  a  knight  of  the  shire  is  probably  possessed  of 
nothing  but  in  expectancy :  and  the  intention  of  sect.  1 
seems  to  be  to  place  a  younger  son,  on  whom  an  estate 
is  settled,  in  the  same  position  as  an  heir  apparent. 
[Lord  Campbell  C.  J.     A  vested  remainder  is  a  sale- 
able interest  on  which  money  may  be  raised ;  and  there- 
fore he  who  is  possessed  of  it  has  a  better  pecuniary 
qualification  than  an  heir  apparent     But  it  is  unneces- 
sary to  seek  for  cases  in  which  the  more  rigid  construction 
of  sect  1  would  work  hardship ;  for  the  case  at  bar  is  as 
hard  as  any  can  be.     Can  you  bring  the  defendant's 
case  within  the  words  of  the  statute  ?]     It  b  a  remainder, 
and  so  within  the  words,  and  also  within  the  spirit    In 
Beche  V.  Smith  (a)  Parke  B.  says :  "  It  is  a  very  useful 
rule,  in  the  construction  of  a  statute,  to  adhere  to  the 
ordinary  meaning  of  the  words  used,  and  to  the  gram- 
matical construction,  unless  that  is  at  variance  with  the 
intention  of  the  Legislature,  to  be  collected  from  the 
statute  itself,  or  leads  to  any  manifest  absurdity  or  re- 
pugnance, in  which  case  the  language  may  be  varied  or 
modified,  so  as  to  avoid   such  inconvenience,  but  no 
further."     [Cramptan  J.      That   has   been   called   the 
golden  rule  for  the   construction  of  statutes;  and   no 
doubt  it  is  an  admirable  one.     But  I  have  observed  that, 
in  every  case  on  the  construction  of  a  statute,  both  sides 
cite  that  rule  and  claim  it  as  in  their  favour;  so  that  the 

in)  2  Af.  ^  ir,  191.  195. 
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golden  rule  is  not  of  much  practical  use.]  In  the  pre-  I8d3. 
sent  case  the  words  are  ^'reversion  or  remainder:"  what  woodward 
follows  as  to  reserved  rents  must  be  applied  onlj  to  the  wattb. 
reveiBiou,  as  a  rent  cannot  be  reserved  to  a  remainder 
man.  [Erie  J.  Is  that  so?  We  have  very  often  had 
before  us  cases  arising  out  of  the  settlement  of  the  Earl 
of  Egremont  (a).  There  the  Earl  devisetl  very  large 
estates  to  one  son  in  strict  settlement,  with  remainder 
over  to  other  sons  successively :  and  he  gave  a  power  to 
the  tenant  for  life  in  possession  to  let  the  estates  for  lives 
on  reserved  rents.  The  tenant  for  life  did  do  so,  and  died ; 
and  the  remainder  man,  though  entitled  to  the  reserved 
rents  on  estates  extending  over  half  a  county,  would  not 
have  been  qualified  by  estate  to  act  as  a  justice  under 
Stat  5  G.  2.  c.  18.  I  should  think  stat  18  G.  2.  c.  20.  s.  1. 
was  firamed  to  meet  such  a  case,  and  that,  when  the  first 
tenant  for  life  died  not  leaving  issue  male,  his  successor 
was  entitled  to  ^  the  immediate  remainder^  in  lands 
leased  for  "  lives,  upon  reserved  rents."  On  the  other 
construction,  every  estate  of  300/.  a  year  which  is  not 
held  in  fee  simple  would  qualify  two  persons,  the  tenant 
for  life  or  in  tail,  in  possession,  and  also  the  remainder- 
man. Lord  Campbell  C.  J.  It  could  hardly  be  intended 
that,  if  an  estate  of  300/.  a  year  was  held  in  tail  by  A.y 
remainder  to  £.,  that  B,  should  be  qualified  in  respect 
of  a  remainder  which  A.  could  defeat  at  pleasure,  and 
which,  if  A,  had  children,  would  be  of  liltle  value. 
How  do  you  read  the  words  of  sect  1  so  as  to  bring  the 
present  case  within  them  ?]     It  may  be  made  perfectly 

(a)  See  Doe  dtm.  The  Earl  of  Egremont  v.  Forwood,  3  Q.  B,  627 ;  Doe 
dem.  Lord  Egremont  v.  Stephen;  6  Q.  B.  208 ;  Doe  dem.  Lord  Egremont 
•T.  Burroughs  6  Q.  B.  229 ;  Doe  dem.  Earl  of  Egremont  v.  WiUiama,  1 1 
Q.  B,  688  ;  Doe  dem.  Earl  of  Egremont  v.  Courtenag,  II  Q,  B.  702 ;  Doc 
dem,  Biddulph  f.  PooUf  11  Q.  B.1\Z\  Doe  dem.  J^rd  Egremont  v.  Lang- 
don,  12  Q.  B.  711. 
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1 853.  intelligible  by  reading  the  words  **  hereditaments*'  ^*  which 
Woodward  *^®  leased  &c.**  as  meaning  ^'hereditaments  including 
Watts  ^^o8e  which  are  leased."  Or  it  may  be  constrned  thus. 
The  first  part  of  the  section  qualifies  those  in  possession 
of  an  estate  of  100/.  a  year;  the  second  part  qualifies 
those  who  have  the  remainder  in  such  an  estate  if  of 
300/.  a  year,  and  also  those  in  reversion  to  an  estate 
leased  for  lives  on  reserved  rents.  Then,  reddendo 
singula  singulis,  all  that  refers  to  rents  may  be  read 
as  applicable  to  reversions  only,  and  not  to  remainders. 

BUis  and  Cowling  were  not  called  upon  to  support 
the  rule. 

Lord  Campbell  C.  J.  I  regret  to  say  that  I  do  not 
see  how  it  is  possible,  putting  a  just  construction  on  the 
Act,  to  say  that  the  defendant  is  qualified.  By  stat. 
5  G.  2.  c.  18.  a  qualification  of  an  estate  of  100/.  a  year 
in  possession  was  required.  It  is  clear  that  the  defendant 
is  not  qualified  under  that  statute.  But  stat.  18  (7.  2. 
c.  20.  very  reasonably  relaxed  the  strictness  of  the 
qualification.  By  sect.  13  it  exempts  certain  classes 
entirely  from  the  necessity  of  having  a  qualification  by 
estate,  so  that  judges,  for  instance,  may  act  as  justices 
of  the  peace  though  possessed  of  no  land.  And  sect.  1 
extends  the  qualification  by  estate.  It  makes  certain 
estates  in  immjsdiate  reversion  or  remainder  give  a 
qualification,  but  not  all  estates  in  immediate  reversion 
or  remainder.  First,  the  estate  must  be  of  the  value  of 
300/.  a  year ;  but  the  conditions  do  not  stop  there.  If 
they  did,  an  estate  tail  in  A.y  remainder  to  £.,  would,  if 
of  the  proper  value,  give  B.  a  qualification,  though  A. 
had  ten  children.  But  the  section  says  it  shall  be  in 
lands  "  which  are  leased  for  one,  two,  or  three  lives,  or 
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for  any  term  of  years,  determinable  upon  the  death  of  iSoB, 
one,  two,  or  three  lives,  upon  reserved  rents."  Now,  "woodwariT 
unless  the  lands  fall  within  this  description,  the  re-  ^/^g 
mainder  man  is  not  qualified.  I  do  not  see  how  this 
description  is  to  be  made  to  apply  to  the  lands  devised 
in  trust  for  the  defendant's  wife  for  life,  remainder  to 
the  jdefendant  for  life.  I  cannot  interpolate  the  word 
**  including"  as  was  suggested  by  one  counsel ;  nor  can 
I,  as  suggested  by  the  other,  in  efiect,  reject  the  words 
"which  are  leased"  &c.  as  applicable  to  '* remainder." 
To  do  either  would  be  to  make  an  enactment,  not  to 
construe  one.  I  must  take  the  words  as  I  find  them, 
and,  following  the  golden  rule,  construe  the  words  so  as 
to  put  a  just  construction  on  them.  If  this  leads  to 
hardship  or  inconvenience,  the  remedy  must  be  sought 
from  the  L^slature. 

Eble  J.  The  question  is,  whether  the  defendant  is 
qualified  to  act  as  a  justice  of  the  peace.  He  claims  to 
be  so,  because  an  estate  of  more  than  300/.  a  year  is 
devised  to  trustees  for  hia  wife  for  her  life,  remainder 
to  him :  and  the  question  is.  Does  that  constitute  a 
qualification  within  the  wofds  of  stat.  18  6r.  2.  c.  20. 
«.  1.?  I  take  it  to  be  clear  that  in  construing  a  statute 
we  must  give  effect  to  all  the  words,  unless  that  leads 
to  manifest  absurdity  or  inconvenience.  I  think  that  it 
is  clear  that  in  no  reasonable  constniction  can  the  words 
"  leased  for  one,  two,  or  three  lives,"  or  the  words  "  upon 
reserved  rents,"  be  applicable  to  this  estate  devised  to 
the  defendant's  wife  for  her  life.  The  defendant  says 
these  words  need  not  be  satisfied ;  for  it  is  an  estate  in 
immediate  remainder,  and  that  is  sufficient  to  satisfy 
sect.  1.  But,  in  so  doing,  he  gives  no  effect  to  one 
clause ;  which  is  contrary  to  every  rule  of  construction. 
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1853.  C&OMPTON  J.     We  are  here  in  efiect  asked  to  apply 

WooDWAED  *^®  ^^  P*"^  °^  ^^^  ^  ^®"  called  the  golden  rule  to 
Watts  ^^^^  Statute,  and  say  that,  though  the  grammatical  sense 
of  the'  words  disqualifies  the  defendant,  yet  that  is 
such  an  absurdity  that  the  grammatical  sense  must  be 
modified  to  avoid  it  I  cannot  apply  that  to  this  case. 
I  have  great  doubt  as  to  what  the  Legislature  may  have 
intended ;  and  I  do  not  know  that,  if  this  case  had  been 
present  to  their  minds,  they  would  have  thought  this  a 
fit  qualification.  But,  supposing  I  knew  what  the  Legis- 
lature meant,  and  that  it  was  not  what  the  words  in  their 
grammatical  sense  mean,  still  we  must  go  farther,  and 
find  some  words  that  may  express  their  real  intention ; 
for  I  do  not  understand  the  rule  of  construction  to  go  so 
far  as  to  authorize  us,  where  the  Legislature  have  enacted 
something  which  leads  to  an  absurdity,  to  repeal  that 
enactment  and  make  another  for  them,  if  there  are  no 
words  to  express  that  intention. 

Lord  Campbell  C.  J.  added:  With  reference  to 
what  my  brother  Crompton  has  said,  I  may  remark  that 
in  the  United  States  the  Supreme  Court  has  the  power 
of  annulling  an  Act  of  the  Legislature  if  unconstitutional. 
In  conversing  with  an  eminent  American  lawyer,  I  asked 
him  some  questions  about  the  working  of  that  new  and 
peculiar  jurisdiction.  He  said  that  it  was  understood 
in  the  United  States  that  our  Courts  did,  indirectly,  by 
construing  statutes  so  as  to  avoid  absurdity  or  injustice, 
controul  the  Act  of  the  Legblature  to  the  same  extent 
I  am  glad  to  have  the  opportunity  to  disclaim  any  such 
jurisdiction  on  our  part 

Rule  absolute. 
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1853. 


Joseph  Pollabd  and  Thomas  Pollard  against  Monday. 

^         ,       May  30th. 

William  Bebnabd  Oqden,  one  of  the  public 
officers  of  The  Northumberland  and  Durham 
District  Banking  Company. 

A  CTION  for  money  lent,  against  the  public  officer  of  In  an  action 

The  Northumberland  and  Durham  District  Bacnking  tomer  of  a 
Company.     Pleas :   Never   indebted ;    Payment ;    and  the  UdLws, 
Set-off  on  a  bill  for  300/.,  drawn  by  plaintifis  on  John  |^7to  debit 
HaJk  accepted  by  him,  and  indorsed  by  plaintifiis  to  biitlTw^ 
The  Northumberland   and  Durham    District   Banking  Pf^^™, 
Company^  and  not  paid  by  the  acceptor  on   maturity.  ?mJ''®'j?^.*® 

Issues  thereon.  accepted  pay* 

able  at  the 
On  the  trial,  before  Cresswell  J.,  at  the  last  Newcastle  baok.    The 

Assizes,  it  appeared  that  the  plaintifis  were  customers  counted  the 

of  the  defendant's  bank ;  and  that  the  action  was  brought  bank'and^n!. 

to  try  the  right  of  that  bank  to  debit  the  plaintifis  with  f^^J^^  '^^ 

300i,  the  amount  of  a  bill  of  exchange.    It  was  admitted,  Jjf  J^JJ"^ 

on  both  sides,  that,  if  the  bank  were  entitled  so  to  debit  indorsed  it  to 

the  redis- 
the  plaintiffs,  the  money  in  their  hands  was  accounted  counter.    On 

the  maturity 
for,  and  that,  if  the  bank  were  not  entitled  so  to  debit  of  the  bill,  it 

the  plaintifis,  the  latter  were  entitled  to  recover  300^  bT^thnioider 

at  the  bank 


several  other  bills  pajable  there,  all  of  which  bore  the  bank's  indorsement    The  bank 
paid  the  amount  of  the  whole  without  any  indication  of  whether  thej  paid  as  indorsers  or 
ents  for  the  acceptors.     The  account  of  the  acceptor  of  thia  bill  was  at  this  time 


along  with 
The 
indorse 
affents  for  the  acceptors,  i  be  account  ot  tne  acceptor  oi  tnia  bill  was  at  this  time 
overdrawn ;  he  stopped  parent  on  that  day ;  and,  on  the  next,  notice  of  dishonour  was 
given  by  the  bank  to  plaintifiv,  and  they  were  debited  with  the  amount.  It  was  left  to  the 
jury  to  say,  whether  the  bank  paid  the  bill  on  their  own  account  as  indorsers,  or  as  agents 
of  the  acceptor.  The  jury  found  that  they  paid  as  indorsers ;  and  the  hank  had  a  veraict. 
Held :  that  the  question  was  properly  left :  that  the  bank  had  a  right  to  pay  the  bill  as 
indorsers,  reserving  to  themselves  time  to  inquiie  whether  they  would  honor  the  bill  or 
not ;  that  it  was  a  question  of  fact  whether  they  intended  to  do  so ;  and  that  there  was  no 
obligation  on  them  to  inform  the  holders  in  what  capacity  they  paid. 
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1863.        ^ith  interest  from  the  time  when  the  bank  debited  them 
Pollard      ^'^^^  ^^^  ^^^^'     The  fiwts  appeared  to  be  as  follows. 
Ogdfn  '^®  ^^'^  ^°  question  was  drawn,  on  25th  May  1852, 

by  plaintifis  on  John  Hall,  payable  to  the  order  of 
plaintifis,  at  three  months.  Hall  accepted  it,  payable 
at  the  defendant's  bank,  where  he  had  an  account  The 
plaintiffs  had  the  bill  discounted  by  the  defendant's 
bank,  and  indorsed  it  to  them.  It  appeared  that  the 
bank  are  in  the  habit  of  obtaining  advances  from  the 
Bank  of  England^  as  a  security  for  which  they  indorse 
bills  to  the  Bank  of  England;  and  this  bill  was  so 
indorsed  by  the  defendant's  bank  to  the  Bank  of  England. 
The  practice,  between  the  banks,  was  that  on  each 
morning  the  clerk  of  the  branch  of  the  Bank  of  England 
took  to  the  defendant's  bank  all  the  bills  payable  there 
that  day  of  which  the  Bank  of  England  were  holders, 
and  left  them  there  for  examination,  and  again  called  in 
about  a  quarter  of  an  hour  for  payment.  The  practice 
at  the  defendant's  bank  was  that  their  clerk  examined  all 
such  bills:  those  which  were  indorsed  by  the  bank  were 
paid  at  once ;  and  the  accounts  of  the  acceptors  were 
afterwards  examined,  to  see  whether  the  defendant's 
bank  had  or  had  not  funds  in  their  hands  belonging  to 
the  acceptors.  Those  which  were  made  payable  at  the 
defendant's  bank,  but  not  indorsed  by  them,  were 
examined  with  the  accounts  of  the  acceptors  before  the 
bank  paid  them.  On  Saturday^  28th  August,  when  the 
bill  in  question  became  due,  thirteen  other  bills,  payable 
at  the  defendant's  ])ank,  were  in  the  hands  of  the  Bank 
of  England.  All  those  bills  bore  the  indorsement  of 
the  defendant's  bank ;  and  the  whole  amount  of  the 
fourteen  bills  was  paid  by  one  cheque  for  1360/.  12«., 
nothing  being  said  or  done  to  indicate  to  the  Bank  of 
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England  on  what  account  that  sum  was  paid  by  the  1853. 
defendant's  bank,  whether  as  indorsers  of  dishonoured  pollabd 
bills,  or  as  agents  for  the  acceptors.  HalVs  account  ooden. 
was,  on  the  28th  Auffust,  overdrawn.  He  stopped  pay- 
ment on  the  afternoon  of  that  day.  On  Monday  the 
30th,  when  the  bank  opened,  notice  of  dishonour  was 
sent  to  the  plaintifis;  and  they  were  debited  with  the 
amount  of  the  bill.  The  learned  Judge  left  it  to  the 
jury  to  say  whether  the  payment  by  the  defendant's 
bank  on  Saturday  28th  August  was  made  by  the  bank 
as  agents  for  the  acceptor  or  on  their  own  behalf  as 
indorsers,  telling  them  that  the  defendants  were  not 
bound  to  tell  the  holders  of  the  bill  on  which  account  it 
was  paid.  The  jury  found  that  the  payment  was  made 
on  account  of  the  indorsement  The  learned  Judge 
directed  a  verdict  for  the  defendant,  with  leave  to 
move  to  enter  a  verdict  for  plaintifis  for  3002.,  with 
interest  ft'om  August  28th,  if  the  question  w.as  one  of 
pure  law,  and  the  law  was  in  favour  of  plaintifis.. 

fFatsan,  in  Easter  Term,  obtained  a  rule  Nisi  to  enter 
a  verdict  accordingly,  or  for  a  new  trial  on  the  ground 
of  misdirection,  contending  that  the  question  of  fact,  if 
any,  ought  to  have  been.  Whether  the  defendant's  bank 
indicated  to  the  holders  an  intention  not  to  honour  the 
bill. 

Knawles  and  Manisty  now  shewed  cause.  Payment 
to  the  holder  of  a  bill  by  the  banker  at  whose  house  it 
is  made  payable  is  not  necessarily  made  on  account  of 
the  acceptor.  Even  where  the  banker  has  debited  the 
acceptor  with  the  amount,  the  transaction  may  be  ex- 
plained, and  it  may  be  shewn  that  the  payment  was 
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1853.  with  a  different  intention ;  Deaconv.  Stodhari{a),  Had 
Pollard  ^®  bill  not  been  indorsed  to  the  Bank  of  England,  flo 
OooBN.  ^bat  the  defendant's  bank  had  remained  holders  when  it 
became  due,  they  might  without  any  presentment  have 
treated  the  bill  as  dishonoured ;  Bailey  v.  Porter  (&) : 
they  were  entitled  to  pay  the  Bank  of  Englamd  as  in- 
dorsees from  them,  and  so  replace  themselves  in  the 
position  they  would  have  been  in  if  they  had  never 
indorsed  it  at  all.  The  question,  whether  they  made 
the  payment  with  this  intention  or  as  intending  to  pay 
for  HaU,  the  acceptor,  was  necessarily  one  for  the  jury ; 
Graves  v.  Key  (c).  It  is  said  that  the  question  ought 
to  have  been.  Whether  the  defendant's  bank  indicated 
at  the  time  to  the  Bank  of  England  that  they  paid  as 
indorsers:  but  it  was  immaterial  to  the  holder  why  they 
paid;  and  therefore  there  was  no  occasion  to  indicate 
what  their  intention  was. 

fVatson,  Byles  Serjt.  and  Unihank,  in  support  of  the 
rule.  The  Bank  of  England  presented  the  bill  on  its 
maturity  to  the  defendant's  bank,  not  as  treating  them  as 
indorsers  of  the  bill  or  as  demanding  payment  from  them 
in  their  own  right,  but,  in  conformity  with  the  directions 
on  the  bill,  to  them  as  agents  of  the  acceptor,  Hallf  and 
for  the  purpose  of  charging  him.  The  defendant's  bank, 
who  on  such  a  presentment  paid  without  explanation, 
must  be  taken  to  have  paid  in  the  capacity  in  which  the 
presentment  was  made  to  them.  The  legal  effect  of  a 
payment  by  the  defendant's  bank  aa  indorsers  would  be 
to  make  the  delivery  up  of  the  bill  a  retransfer  to  them- 

(a)  2  M.^G.  317.  (h)  14  AT.  ^  IT.  44. 

(e)  3  ^.  ^  Ad.  313. 
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selves;  but  the  holders  never  assented  to  a  retransfer;       1853. 
for  no  request  was  made  to  them  do  so.     Possibly,  the     Pollabd 
defendant's  bank  might  have  treated  the  payment  to  the      qodbn. 
Bank  of  England  as  a  defeasible  payment,  liable  to  be 
retracted  at  any  time  during  the  same  day ;  but  on  the 
Monday  it  was  too  late;    for  the  holder  of  a  bill  is 
entitled  to  know,  on  the  day  when   it  becomes  due, 
whether  it  is  an  honoured  or  dishonoured  bill;  Cocks  ▼. 
Masterman  (a). 

Lord  Campbell  C.  J.  1  think  the  rule  must  be  dis- 
charged. The  question  is.  Whether  the  defendants  have 
a  right  to  set  off  the  amount  of  this  bill.  That  depends 
upon  whether  the  bill  was  paid  on  behalf  of  the  acceptor 
HalL  The  jury  found  that  it  was  not ;  and  I  am  of  opinion 
thas  it  was  a  question  for  the  jury,  and  not  a  question 
of  pure  law  for  the  Judge :  and,  on  the  finding  of  the 
jury,  we  must  take  it  that  the  defendant's  bank  paid  on 
the  Saturday  as  indorsers.  I  think  that  an  indoreer,  on 
the  day  when  the  bill  becomes  due,  may  pay  his  indorsee, 
and  on  the  bill  being  dishonoured  charge  a  prior  in- 
dorser  on  giving  him  notice  of  dishonour.  In  this  case 
the  question  was.  Whether  the  defendant's  bank  on  the 
Saturday  paid  the  holder  as  indorsers  or  as  agents  of 
the  acceptor.  The  jury,  finding  that  they  did  not  pay 
as  agents  of  the  acceptors,  find  what  is  tantamount  to  a 
dishonour  of  the  bill  on  that  day.  The  defendant's  bank 
give  the  plaintiff.  Pollard,  who  was  an  indorser  to  them, 
notice  of  dishonour  on  the  next  day:  that  was  regular; 
and  he  was  liable  to  them. 

(a)  9  B.^a  902, 
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1853.  Erle  J.     I  think  it  is  clear  law  that  the  holder  of  a 

Pollard  bill  indorsed  to  him  by  a  bank  at  which  the  acceptor 
Ogden.  ^^  made  it  payable  may,  if  the  bank  choose  to  dis- 
honour the  bill,  receive  payment  forthwith  from  the 
bankers  in  their  capacity  of  indorsers :  and  it  seems  not 
disputed  that,  if  the  defendant's  bank  in  this  case  had 
expressly  said  to  the  holder  that  they  had  no  effects  of 
the  acceptor,  but  paid  as  indorsers,  they  would  have  been 
entitled  to  charge  the  plaintiff  with  the  amount.  They 
did  not  say  this ;  but  it  is  clear  to  my  mind  that  they 
meant  to  reserve  to  themselves  the  right  to  examine  into 
the  state  of  the  accounts  and  determine  whether  they 
would  honour  the  bill  or  not.  The  defendant's  bank 
might  have  sidd  to  the  holder:  **  we  require  a  reasonable 
time  to  examine  into  the  state  of  the  accounts  between 
us  and  the  acceptor  before  we  either  honour  or  dishonour 
this  bill ;  but  in  case  we  determine  to  dishonour  it  we 
shall  be  liable  to  you  as  indorsers;  therefore,  to  save 
trouble,  take  your  money ;  if  we  honour  the  bill  you  are 
paid ;  if  not,  we  have  taken  it  up  as  indorsers  of  a  dis- 
honoured bilL"  Now,  if  this  had  been  said,  there  would 
have  been  no  case  for  the  plaintifis :  and  I  have  been 
able  to  discover  no  reason  why,  if  such  was  the  intention 
of  the  bankers,  any  expression  of  this  sort  to  the  holder 
should  be  required.  I  have  listened  attentively,  that  it 
might  be  pointed  out  to  me  that  there  was  some  possible 
state  of  things  in  which  it  might  be  material  to  the 
holder  to  know  in  which  capacity  the  bankers  paid  him : 
but  no  such  state  of  things  has  been  suggested. 

Crompton  J.     The  point  is  exactly  the  same  as  if 
the  defendant's  bank  had  sued  Pollard  as  indorser  of  this 
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bill,  and  he  had  pleaded  that  at  maturity  it  was  paid  by        1863. 

the  acceptor,  and  the  jury  had  found  it  was  not  so  paid.      Pollard 

It  is  said  that  what  the  defendants  here  did  was  a  de-       Ogoen. 

feasible  payment  for  the  acceptor,  liable  to  be  retracted 

at  any  time  during  the  day,  but  not  after :  but  I  think  it 

never  was  a  payment  for  the  acceptor  at  all.     It  is  also 

said  that  the  holder  is  entitled  to  know  on  the  very  day 

on  which  the  bill  becomes  due  whether  it  is  honoured 

or  not.     So  he  is,  when  he  could  sustain  any  prejudice 

in  consequence  of  not  knowing :  but,  when  he  gets  the 

money  and  is  entitled  to  keep  it,  I  do  not  see  on  what 

ground  it  should  be  necessary  to  tell  the  holder  on  what 

account  the  money  is  paid.     I  think  therefore  that  in 

this  case  it  was  a  question  of  fact  properly  left  to  the 

jury. 

Rule  discharged. 
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Wednetday, 
June  1st. 


The  Queen,  on  the  prosecution  of  the  Trustees 
appointed  to  carry  into  execution  stat.  53  G.  3. 
c.  Ixxxiv.,  relating  to  the  Parish  of  All  Saints, 
PoPLAB,  against  The  East  and  West  India 
Docks  and  Birmingham  Junction  Railway 
Company. 


TiTANDAMUS.     The  writ  recited  the  provisions  of 

The   East  Sf    West  India   Docks  Sf  Birmingham 

Junction  Railway  Company  Act,  1846  (a).     Suggestions, 


Mandamus  to 
a  Railway 
Company 
whose  special 
Act  incorpo- 
rated the  Ge- 
neral Acts  of 

1 845.  The  writ  suggested  that  there  was  a  street  and  "  turnpike  road'*  across  which  the 
line  of  the  railway  was  made :  that  the  Company  constructed  a  bridge,  on  which  the  said 
street  "  and  turnpike  road"  was  carried  over  the  line  :  and  that  they  made  the  ascent  to  the 
bridge  with  a  greater  gradient  than  one  foot  in  thirty.  And  that  the  Company  deviated 
vertically  more  than  two  feet  from  the  level  of  the  line  as  shewn  on  the  plans  &c.,  with 
,  reference  to  the  datum  line :  and  that  the  street  was  affected  by  such  deviation,  which  was 
made  without  the  consent  of  those  who  had  the  controul  of  the  street  The  writ  then  com- 
manded the  Company  to  "  make  and  construct  the  ascent  to  the  said  bridge  as  by  law  you 
are  bound  to  do,  and  in  conformity  with  the  regulations  of  the  Railways  Clauses  Consolidation 
Act,  1845,"  and  also  to  make  the  levels  of  the  railway  as  referred  to  the  datum  line,  and 
any  deviation  therefrom  in  conformity  with  the  regulations  of  the  Railways  Clauses  Con- 
solidation Act,  1845. 

Return,  inter  alia :  That  the  street  was  not  a  turnpike  road ;  that  defendants  bad  not 
deviated ;  that  the  street  was  not  affected  by  such  deviation  ;  and  that  defendants  had  made 
the  ascent  as  by  law  they  were  bound  to  do.  Each  of  those  allegations  were  traversed 
separately.  Special  verdict :  that  the  street  was  a  road  of  great  traffic,  but  not  maintained 
by  tolls,  or  under  the  jurisdiction  of  any  Turnpike  Trustees :  that  there  was  a  vertical  devia- 
tion of  more  than  two  feet,  and  that  in  consequence  it  became  necessary  to  erect  the  bridge 
higher  than  would  otherwise  have  been  necessary,  and  that  the  street  was  affected  thereby : 
and  that  the  gradient  was  more  than  one  foot  in  thirty  feet  and  less  than  one  in  twenty. 

Held :  that  the  street  was  not  a  turnpike  road :  that  therefore  the  gradient  was  rieht, 
and  the  part  of  the  writ  commanding  defendants  to  make  the  ascent  to  the  bridge  as  bylaw 
they  ought  could  not  be  supported,  as  that  part  of  the  command  was  unfbunded. 

Held  also :  that,  as  part  of  the  command  in  the  writ  could  not  be  supported,  the  writ 
roust  fail  altogether. 

Per  Ijord  Campbell  C.  J.  The  proviso  in  the  Railwavs  Clauses  Consolidation  Act,  1845, 
«.  16.,  that  in  exercise  of  their  powers  the  Company  shall  do  as  little  damage  as  can  be, 
relates  to  the  mode  of  doing  works  authorized  to  bo  done,  but  does  not  regulate  what  those 
works  shall  be. 

(a)  Stat  9  &  10  Vict,  e.  cccxcvi.,  local  and  personal  public.  Sect.  1 
incorporates  the  General  Acts  of  1845,  stat.  8  &  9  Vict.  c.  16.,  stat  8  &  9 
Vict.  e.  18.  and  stat  8  &  9  Vict.  c.  20. 
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that,  at  and  before  the  passing  of  the  special  Act,  "there 
was  a  certain  common  street  and  public  highway  and 
turnpike  road  in  the  parish  of  All  Saints,  Poplar,  called 
Hiffh  Street,  Poplar.''  And  that  the  Trustees  appointed 
for  carrying  into  execution  stat.  53  G.  3.  e.  Ixxxiv.  (a) 
have  the  controul  of  all  the  streets  &a  within  the  Ham- 
let of  Poplar  and  BlachwalL  And  that,  by  stat.  67  G.  3. 
c.  zxxiv.  {b),  the  Hamlet  of  Poplar  and  BlacktoaU  was 
converted  into  a  parish  by  the  name  of  ^H  SaitUs,  Poplar. 
And  that  on  the  plans  and  sections,  deposited  before 
obtaining  defendant's  special  act,  was  delineated  a  cer- 
tain datum  line;  "and  the  proposed  line  of  railway  was 
described,  delineated  and  shewn  on  the  said  plans  and 
sections  as  intended  to  be  situate  39  feet  6  inches  and 
no  more  above  the  said  datum  line."  And  that  the  de- 
fendants made  their  line  to  pass  through  High  Street, 
Poplar,  and  constructed  a  bridge  on  which  the  "  said 
common  street  and  public  highway  and  turnpike  road 
was  carried  over  the  said  line  of  railway :  and  that  you 
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Sect  3  incorporates  the  defendants  by  the  above  title. 

Sect  19.  **  And  whereas  plans  and  sections  of  the  said  intended  rail- 
way shewing  the  lines  and  levels  thereof,  and  also  books  of  reference 
containing  the  names  of  owners,"  &c.  "  of  the  lands  through  which  it  is 
intended  to  pass,  have  been  deposited  with  the  Clerk  of  the  Peace  for  the 
County  of  AfuWesex  .*  Be  it  enacted,  that,  subject  to  the  provisions  of  this 
Act  and  in  the  said  recited  Act"  [Sic]  "  contained,  it  shall  be  lawful  for 
the  said  Company  to  make  and  maintain  the  said  railway  and  works  in  the 
line  and  upon  the  lands  delineated  npon  the  said  plans  and  described  in 
the  said  books  of  reference." 

(a)  Local  and  personal,  public :  **  For  paving,  lighting,  watching  and 
improving  the  Hamlet  of  Poplar  and  BlackwalU  in  the  County  of  Middlesex  ; 
and  for  the  better  relief  and  maintenance  of  the  poor  of  the  said  Hamlet" 

(6)  Local  and  personal,  public :  "  For  making  the  Hamlet  of  Poplar 
and  BhdwaB,  in  the  County  of  MiddUMex,  a  separate  and  distinct  Parish  ; 
and  for  erecting  a  parish  Church  therein,  and  other  purposes  relating 
thereto." 

2    H   2 
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1853.        constructed  and  made  the  ascent  to  the  said  bridge  with 
The  QuFFN     ^  greater  degree  of  ascent  and  inclination  than  one  foot 
East  and      '"  thirty  fcct,  namely  with  an  ascent  and  inclination  of 
West  India    one  foot  in  twenty  feet :  contrary"  &c.     And  that,  in 
Railway       passing  Hiffh    Streety  Poplar^  the  defendants  deviated 
vertically  from  the  level  of  the  line,  as  shewn  on  the 
plans  and  sections  with  reference  to  the  datum  line,  to 
an  extent  exceeding  two  feet;    and  that  High  Street^ 
Poplar,  was  affected  by  such  deviation,  which  was  made 
without  the  consent  in  writing  of  the  Trustees.     The 
writ  then  commanded  that   the  defendants  ''do  make 
and  construct  the  ascent  to  the  said  bridge  as  by  law  you 
are  bound  to  do,  and  in  conformity  with  the  regulations 
of  the  said  Railways  Clauses  Consolidation  Act,  1845, 
and  the  said  several  Acts  of  Parliament.     And  that  you 
also,  in  like  manner,  make,  in  the  said  place  where  your 
said  railway  passes  through  the  said  common  street  and 
public  highway  and  turnpike  road  in  Poplar  aforesaid, 
the  levels  of  the  said  railways  as  referred  to  the  common 
datum  line,  and  as  described  in  the  said  plans  and  sec- 
tions, and  any  deviation  therefrom  in  conformity  with 
the  regulations  of  the  said  Railway  Clauses  Consolidation 
Act,  1845,  and  the  said  several  Acts." 

The  return  contained  seven  allegations,  each  of  which 
was  traversed  in  a  separate  plea:  namely: 

That  High  Street,  Poplar,  is  not  a  turnpike  road. 
Flea  I.  Traverse  thereof.     Issue  thereon. 

That  the  trustees  have  not  the  controul  of  tligh  Street, 
Poplar,     Plea  2.  Traverse  thereof.     Issue  thereon. 

That  the  proposed  line  was  not  delineated  on  the 
plans  "as  intended  to  be  situate  thirty  nine  feet  six 
inches,  and  no  more,"  above  the  datum  line.  Plea  3. 
Traverse  thereof.     Issue  thereon. 
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That  defendants  liave  not  deviated  more  than  two  feet 
when  crossing  High  Street,  Poplar.  Plea  4.  Traverse 
thereof.     Issue  thereon. 

That  High  Street,  Poplar,  is  not  affected  by  the  de- 
viation.    Plea  5.  Traverse  thereof.     Issue  thereon. 

That  the  defendants  adhered  to  the  levels.  Plea  6. 
Traverse  thereof.     Issue  thereon. 

That  the  defendants  made  the  ascent  to  the  bridge 
as  by  law  they  were  bound  to  do.  Plea  7.  Traverse 
thereof.     Issue  thereon. 

Special  verdict. 

That  High  Street,  Poplar,  is  a  macadamized  road, 
having  paved  footways  and  a  continuous  line  of  houses 
on  each  side  thereof,  communicating  by  other  streets 
with  the  Commercial  Road  on  which  were  turnpike 
gates.  That  there  was  great  traffic  on  High  Street, 
Poplar.  "  That  no  turnpike  tolls  are,  or  ever  were,  or 
can,  or  ever  could,  be  taken  for  going  along  the  same 
common  street  or  public  highway ;  and  that  it  is  not 
and  never  was  subject  to  the  jurisdiction  of  any  Turnpike 
Trustees;  and  never  has  been,  and  never  could  and 
cannot  be  by  law,  repaired  by  or  out  of  any  turnpike 
tolls."  And  the  jury  referred  the  first  issue  to  the 
Court. 

The  second  issue  was  found  for  the  Crown. 

As  to  the  3d  issue,  the  jury  said :  "  that  the  said 
proposed  line  of  railway  in  the  said  writ  mentioned  was 
described,  delineated  and  shewn  in  the  said  plans  and 
sections  as  situated  thirty  nine  feet  six  inches  above  the 
said  datum  line."  And  they  referred  the  third  issue  to 
the  Court. 

The  fourth  issue  was  found  for  the  Crown. 
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As  to  the  fifth  issue,  the  jury  said  that,  in  consequence 
of  the  deviation,  it  became  necessary  to  erect  a  bridge 
for  carrying  High  Street  over  the  line  much  higher  than 
would  have  been  necessary  but  for  that  deviation ;  which 
was  an  inconvenience  to  the  street  And  they  referred 
the  fifth  issue  to  the  Court 

The  sixth  issue  was  found  for  the  Crown. 

As  to  the  last  issue,  the  jury  said  that  the  ascent  to 
the  bridge  was  more  than  one  foot  in  thirty  feet,  and 
less  than  one  in  twenty  feet,  and  referred  that  issue  to 
the  Court. 


Pashkj/y  for  the  prosecutors.  The  first  issue  depends 
upon  the  construction  to  be  put  upon  The  Railways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict,  c,  20.), 
J.  50.,  which  enacts  that,  where  a  bridge  is  made  for 
carrying  a  road  over  the  railway,  ^*  the  ascent  shall 
not  be  more  than  one  foot  in  thirty  feet  if  the  road  be 
a  turnpike  road,  one  foot  in  twenty  feet  if  a  public 
carriage  road,  and  one  foot  in  sixteen  feet  if  a  private 
carriage  road."  The  intention  obviously  was  to  r^ulate 
the  ascent  according  to  the  amount  of  traffic  on  the 
roads.  [Lord  Campbell  C.  J.  No  amount  of  traffic 
can  make  a  road,  a  turnpike  road,  if  it  is  neither  main- 
tained by  turnpike  tolls,  nor  under  the  jurisdiction  T)f 
Turnpike  Trustees.]  The  finding  on  the  third  issue  is 
in  favour  of  the  Crown ;  the  representation  on  the  plans 
and  sections  is  what  is  incorporated  in  the  Act ;  Regina 
V.  Caledonian  Railway  Compamf  (a).  The  North  British 
RaUway  Company  v.  Tod  (&).     And  the  finding  on  the 


(a)  16  Q.  B.  19. 


{h)  12  C/.^F.  722. 
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fifth  issue  is  also  in  favour  of  the  Crown,  as  the  highway 
is  affected  by  this,  which  is  a  deviation  within  the 
meaning  of  stat  8  &  9  VicL  c.  20.  s.  11.  The  finding 
on  the  seventh  issue  must  follow  the  event  of  the  first. 

WiUes,  contra.  The  first  and  last  issues  are  in  favour 
of  the  defendants,  as  the  road  on  this  finding  is  clearly 
no  turnpike  road.  And  the  finding  of  these  issues  for 
the  defendants  disposes  of  the  case  in  their  favour.  The 
foundation  of  the  command  to  alter  the  ascents  of  the 
bridge  is  the  suggestion  that  the  road  was  a  turnpike" 
road.  If  it  had  been  so,  the  gradient  of  more  than  one 
in  thirty  feet  would  have  been  illegal ;  but,  that  suggestion 
being  found  for  the  defendants,  the  gradient,  not  being 
more  than  one  foot  in  twenty,  is  right;  and  there  is 
nothing  to  support  the  command  **  to  make  the  ascent 
to  the  bridge  as  by  law  they  are  bound  to  do ;"  for  it 
appears  on  the  record  that  this  is  already  done.  No 
peremptory  mandamus  can  issue  unless  the  whole  of  the 
mandatory  part  can  be  supported;  Regina  v.  Tithe 
Commissianers  (d)^  Regina  v.  Caledonian  Railway  Com- 
pany {b\  And  the  fifth  issue  should  be  determined  in 
favour  of  the  defendants;  for  the  road  is  not  affected  by 
the  alteration  of  the  level  of  the  line  of  railway.  There 
is  no  provision  in  any  of  the  Acts  establishing  a  minimum 
height  of  the  crown  of  the  arch  of  a  bridge  above  the 
line  of  the  railway  below.  If  the  line  were  now  lowered 
two  feet,  the  bridge  might  still  lawfully  remain  as  it  is. 
The  finding  of  the  jury  is  that  it  was  ''necessary"  to 
make  the  bridge  higher  than  would  have  been  **  neces- 
sary" had  the  level  been  lower.     That  is  true :  owing  to 
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(a)  14  Q.  B.  469. 


(6)   16  Q.  B.  19. 
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1853.        A  mistake,  the  Company  have  exercised  their  powers  to 
The  Queen    *  greater  degree  than  they  need  have  done:  but,  though 

East  and      '^^7  ^^^^    ^^"®  ®^»    ^^^7  ^*^®    "^'   exceeded  their 
West  India     powers. 
Docks  &c.       ^ 

Railway 

Company. 

Pashky^  in  reply.  The  fifth  issue  is  found  for  the 
prosecutors ;  for  by  The  Railways  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  20.),  s.  16.  the  Company  are 
to  do  "  as  little  damage  as  can  be  f  and  it  is  admitted 
they  might  have  made  a  bridge  doing  less  damage  to 
the  road.  [Lord  Campbell  C.  J.  Can  you  support  this 
writ,  if  the  first  issue  which  goes  to  the  root  of  the  first 
branch  of  the  mandatory  part  is  against  you.]  The 
Court  will  not  order  a  peremptory  mandamus,  where 
there  is  an  indivisible  part  of  the  thing  commanded 
not  obligatory.  But,  where  there  are  two  distinct  and 
separate  matters  commanded,  as  is  the  case  here,  the 
writ  may  go  for  the  one  though  not  for  the  other. 


Lord  Campbell  C.  J.  I  wish  we  could  interfere  to 
remedy  a  wrong ;  for  it  seems  to  me  that  the  altering 
the  level  of  the  line  of  railway,  the  natural  and  almost 
necessary  consequence  of  which  has  been  to  alter  the 
level  of  the  street,  is  a  wrong :  but  we  cannot,  consis- 
tently with  the  rules  of  law,  grant  the  redress  prayed 
for  by  this  writ.  The  writ  proceeds  on  the  su^estion 
that  the  street  was  a  turnpike  road,  so  that  the  gradient 
of  the  ascent  was  wrong,  and  also  on  the  su^estion  that 
the  level  of  the  railway  was  wrong.  And,  if  such  had 
been  the  facts,  the  whole  writ  would  have  been  good. 
But,  on  the  facts  as  found  by  the  jury,  it  is  clear  that 
the  street  is  not  a  turnpike  road ;  for  that  is  a  question 
deiKJuding,  not  on  whether  it  is  an  important  road  or 
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not,  but  on  whether  it  is  a  road  maintained  by  tolb  1853. 
payable  by  passengers;  and  this  is  not  such  a  road.  That  xhe  Qub^s 
being  so,  the  complaint  as  to  the  gradient  cannot  be  East  and 
supported ;  for  it  is  found  that  the  gradient  is  not  more  ^^^ocksTc!^ 
than  one  foot  in  twenty ;  and,  the  street  being  only  a  J^^^^JJ^. 
public  road,  the  gradient  need  not  have  been  less. 
Therefore  the  first  part  of  the  mandatory  part  of  the 
writ,  which  calls  on  the  defendants  to  make  the  ascent 
to  the  bridge  as  by  law  they  ought,  has  nothing  to 
support  it.  And  it  is  quite  clear  law  that,  if  a  writ  of 
mandamus  commands  several  things,  it  lies  on  the 
prosecutor  to  establish  that  he  is  entitled  to  a  peremp- 
tory mandamus  as  to  them  all;  and  that,  if  he  fails  in 
establishing  this  as  to  any  substantial  part,  there  can 
be  no  peremptory  mandamus  at  all.  The  peremptory 
mandamus,  when  awarded,  must  be  in  the  same  terms 
as  the  mandamus  Nisi,  only  altering  the  formal  part 
which  calls  for  a  return.  In  the  present  case,  if  we 
could  grant  a  peremptory  mandamus  to  lower  the  level 
of  the  line,  it  would  be  unavailing,  as  it  would  not  cause 
an  alteration  in  the  bridge.  But  we  cannot  grant  the 
peremptory  mandamus  commanding  one  part,  unless  we 
can  grant  it  for  the  other.  The  authorities  on  that  point 
are  quite  conclusive.  So  to  my  mind  is  the  reasoning ; 
but  I  do  not  repeat  the  reasons  which  were  given  in 
Regina  v.  Tithe  Commissioners  {a). 

CoLERiDQE  J.  I  agree  that  the  authorities  and  the 
reason  are  both  conclusive.  The  first  and  second  writ 
difler  only  in  this,  that  the  one  is  peremptory,  the  other 
conditional  to  shew  cause.     Such  is  the  general  rule. 

(a)  14  Q.  5.  459. 
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Here  there  is  the  additional  reason,  that  a  mandamus  to 
alter  the  level  of  the  railway  would  not  remedy  the 
grievance  complained  of,  viz. :  the  altered  level  of  the 
street  So  soon  as  it  appears  that  the  road  is  not  a 
turnpike  road,  the  first  part,  to  construct  the  ascent,  and 
with  it  the  whole  writ,  fails. 


Eble  J.  I  also  think  that  the  prosecutors  have  failed 
in  establishing  their  right  to  the  mandamus  or  to  the 
ascent:  and,  I  think,  if  a  writ  is  for  two  matters,  and 
fails  as  to  one,  it  fails  as  to  both.  The  rule  is  well 
established;  and  there  is  no  hardship  in  its  application 
to  the  present  case. 


Lord  Campbell  C.  J.  added :  I  ought  to  have  said 
that  I  do  not  think  the  prosecutors  can  avail  themselves 
of  the  proviso  in  stat.  8  &  9  Vict  c,  20.  s,  16.,  that  in 
exercise  of  their  powers  **  the  Company  shall  do  as  little 
damage  as  can  be,  and  shall  make  full  satisfaction."  I 
think  that  section  does  not  apply  to  what  is  to  be  done 
in  execution  of  their  powers,  but  to  the  manner  of  doing 
it.  The  work  is  to  be  executed  with  as  little  damage 
as  possible;  and  compensation  is  to  be  made  for  that 
damage :  but  the  proviso  does  not  affect  the  work  to  be 
done. 

Judgment  for  the  defendants. 
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The  Queen  against  The  East  Anglian         Wedn^day, 
Railway  Company. 

SIR  FITZROY  KELLYy  on  this  day,  moved  (a)  The  Court  will 
not  grant  costs 
to  make  a  rule  for  a  mandamus  absolute  upon  an  on  making  a 

aflBdavit  of  service,  and  that  it  should  be  absolute  with  mandamus 

costs.      [Lord  Campbell  C.  J.     A  separate  application  a  m°ero  affidavit 

should  be  made  for  the  costs.      Such  is   the  general  buro'n'am^ 

practice.]     It  would  only  have  the  effect  of  increasing  ^oilS^' fo?'"^ 

the  costs.      In  Regina  v.  Commissioners  of  the  Navigation  ^li«7»ng  ;!>»* 

of  the  Rivers  Thames  and  Isis  (b)  the  rule  was  made  w  "t  an  end, 

•^  ^  '  and  that  the 

absolute  with  costs.  [Lord  Campbell  C.  J.  In  that  case  defendants 
it  appeflted  to  the  Court  that  the  litigation  was  at  an  tice  that  the 
end ;  but  I  do  not  think  we  can  consider  the  mere  not  t^fi  i^m^e 
shewing  cause  against  the  rule  an  admission  that  the  the  time  the 
litigation  is  over.  The  defendants  may  intend  to  make  ^aolntTdle 
a  return  to  the  mandamus.    If  you  renew  the  application  Court  will 

•'  ^  ^  ^^  make  it  ahso- 

on  affidavits  shewing  that  the  litigation  is  substantially  lute  with  costs. 
at  an  end,  we  will  make  the  rule  absolute  with  costs ;  if 
not,  it  will  be  absolute  without  costs.] 

On  a  subsequent  day  (4th  June)  Sir  F,  Kelly  renewed 
his  application  on  additional  affidavits,  by  the  prosecutors' 
town  agent  and  country  attorney,  to  the  effect  that  the 
rule  had  been  enlarged  at  the  request  of  the  Company's 
agents  and  attorney,  and  that  they  had  been  informed 
by  them  that  they  might  make  the  rule  absolute,  as  the 
Company  considered  that  they  had,  since  it  was  granted, 

(a)  Before  Lord  CampMl  C.  J.,  CdUridge  and  ErU  Js. 
(ft)  Note  (fr)  to  Rtgina  ▼.  The  StUet  Vettry  of  St,  Margar9t%  Leietttcr 
S  A.^  E.  901. 
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East 

Anglian 

Railway 

Company. 


fully  complied  with  it;  and  that  notice  had  been  given 
to  the  defendants'  agent,  since  the  last  application,  that 
costs  would  be  asked  for. 
On  these  affidavits, 

Per  Curiam  (a). 

Rule  absolute  with  costs. 


(a)  Lord  Campbell  C.  J.,  Erie  and  Crampton  Js. 


y 


Thurtday^ 
June  2d. 


^aJ* 


>»r  t 


Gebhabd  against  Ba: 


"'zfT^z^^f 


>unt  T^HE  first  count  charged  that,  whereas,  before  and  at 

I  that,  X  .  . 

'  '    *  the  time  of  the  making  of  the  promise  of  defendant 


Ist  count 
stated  1 

before  defend- 
ant*s  promise 
after  men- 
tioned, defendant  and  others  had  formed  a  company  on  a  principle  known  as  a  Sociitk 
Anonyme,  with  96000  shares  of  M,  of  which  12000  were  to  be  appropriated  to  the  public 
at  12«.  J5J.  per  share,  free  from  further  calls  :  that  defendant  was  a  promoter  and  managing 
director,  and  in  such  character,  iii  offering  the  12000  shares  to  the  public,  guaranteed  and 
promised  to  the  bearerg  of  those  shares  a  minimum  annual  dividend  of  33  per  cent.,  payable 
at  specified  times,  and  that  the  guarantic  and  promise  should  remain  in  force  till  the  12«.  6d, 
should  be  thus  repaid  to  the  bearers.  That  plaintiff,  confiding  in  the  promise,  beaime  pur- 
ehater  and  bearer  of  2500  of  the  12000  shares  at  12«.  6tL,  and  took  the  same  on  the  faith  of 
the  guarantie  and  promise,  and  not  otherwise,  and  had  fulfilled  the  engagement  on  his  part ; 
and  the  time  for  payment  of  the  1 2s,  6d.  by  the  dividends  had  elapsed,  of  which  defendant 
had  notice :  yet  defendant  had  not  paid  any  dividend,  nor  any  part  of  the  12^.  6d. :  and  the 
]2«.  6d.  on  each  share  was  still  unpaid  to  plaintiff.     On  demurrer : 

Held :  that  neither  privity  of  contract  nor  consideration  appeared :  and  that  the  action 
did  not  Uc. 

2nd  count  stated  that,  before  the  representation  by  defendant  a(^cr  mentioned,  defendant  and 
others  had  formed  the  Company,  as  above ;  that  the  12000  shares  were  actually  offered  to  the 
public ;  that  defendant,  being  such  promoter  and  managing  director,  intending  to  defraud^ 
deceive  and  injure  the  public,  and  to  cause  it  to  be  publickly  advertised  that  the  Company 
was  likely  to  be  a  safe  and  profitable  undertaking,  and  to  deceive  the  ptddic  who  might  become 
purchaaert  of  the  12000  shares,  and  induce  them  to  become  purchasers,  falsely,  fraudulently 
and  deceitfully  caused  it  to  be  publickly  advertited,  by  a  prospectus  issued  by  defendant  as 
such  director,  that  the  promoters  did  not  heeiiate  to  guarantee  to  the  bearers  of  the  1 2000 
shares  a  minimum  annual  dividend  of  33  per  cent.,  and  that  the  guarantie  should  remain  in 
force  till  the  12«.  6d.  should  be  thus  repaid  to  the  shareholders ;  the  dividends  to  bo  payable 
at  specified  times :  that  defendant,  by  means  of  the  said  false,  fraudulent  and  deceitful  pre- 
tences and  repre8entations,wrongfully  and  fraudulently  induced  plaintiff  to  become,  and  plaintiff 
by  reason  thereof  actually  became,  purchaser  and  bearer  of  2500  of  the  i  2000  shares  at  1 2s.  6d. ; 
and,  by  means  of  being  so  deceived,  was  induced  to  and  did  pay  i2«.  Hcf.  per  share :  Whcrcav 
the  statement  was  false  aud  fraudulent,  to  the  knowledge  of  defendant,  and  defendant  had 
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next   after    mentioned,   defendant,    and   certain  other       I853. 

persons  whose   names  are   to   plaintiff  unknown,  had     Gerhard^ 

agreed   together  to   form,   and   had  accordingly   then 

formed,  a  certain  Company,  upon  a  certain  principle 

known  as  a  Soci6te  Anonyme,  called  The  Iberian  Silver  ^^^^^^ 

Lead  Ore  Company ^  for  the  purpose  of  smelting  and  ^^"^f  '** 

refining  the  ores  of  certain  mines  in  the  kingdom  of  ^^  well  knew : 

,  .  .  .  ^y  means  of 

Spain;  the  capital  of  which  said  Company  was  divided  which  plaintiff 

.        ,  ,      ,  ^   ,  -  ,  ^  loit  the  money 

into  nmety  six   thousand  shares  of  li.  each ;   out  of  paid  for  the 
which  twelve  thousand  were  to  be  appropriated  to  the  demurrer: 
public  at  125.  6rf.  per  share,  free  from  all  further  calls  >  ^^^  damage  to 


And   whereas    defendant    then   was,   and  still  is,  one  J„ffi"|enji 
of  the  original  promoters  and  a  managing  director  of  'J^^n  to  be 
the   said  Company,   and,   in  offering  the  said  twelve  result  of  de- 

.    .     fendant's  fraud 

thousand  shares  to  the  public,  had,  in  such  character  of  to  entitle 
director  as  aforesaid,  guaranteed  and  promised  to  the  recover  against 
bearers  of  the  said  twelve  thousand  shares  at  125.  6rf.  f^  a^toit.  ** 
per  share  a  minimum  annual  dividend  of  33  per  cent., 
payable  in  half  yearly  dividends  of  16^  per  cent,  upon 
each  of  such  shares;  and  that  the  said  guarantie  and 
promise  should  remain  in  force  until  the  said  125.  6d, 
per  share  should  be  thus  repaid  to  such  bearer?  of  the 
said  twelve  thousand  shares  as  aforesaid;  the  first  half 
yearly  dividend  to  be  payable  on  24th  December  then 
next:  Averment  that  plaintiff,  confiding  in  the  said 
promise  of  defendant,  after  the  making  of  the  same,  and 
before  the  commencement  of  this  suit,  to  wit  Ist  June 
1847,  became  and  was  the  purchaser  and  bearer  of  two 
thousand  five  hundred  of  the  said  twelve  thousand  shares, 
at  125. 6d.  each,  and  took  the  same  upon  the  faith  of  the 
said  guarantie  and  promise  of  defendant,  and  not  other- 
wise, and  hath  fulfilled  the  said  agreement  in  all  things 
on  his  part :  that  periods  for  repayment  of  the  said  sum 
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1853.  of  125.  6dL  on  each  of  the  said  shares  in  the  said  half 
Gerhard  ~  yearly  dividends,  and  at  and  after  the  rates  and  in  the 
Bates.  manner  and  at  the  times  aforesaid,  and  for  the  fulfilment 
of  the  said  contract  by  defendant,  have  respectively 
elapsed  before  the  commencement  of  this  suit :  of  all 
which  defendant  had  notice:  Yet  defendant  hath  not 
paid  to  plaintiff  the  said  half  yearly  dividends  of  16^  per 
cent  on  each  of  the  said  shares,  or  anjr  part  thereof,  nor 
hath  he  repaid  to  plaintiff  the  said  sum  of  I2s,  6d.  on 
each  of  the  said  shares,  or  any  of  them,  or  any  part  of 
the  said  sum  of  I2s.  Bd.  on  each  of  the  said  shares,  or 
any  of  them :  and  the  said  sum  of  12«.  6d.  on  each  of 
the  said  twelve  thousand  shares  remains  and  still  is 
wholly  due  and  unpaid  to  plaintiff. 

Second  count.  That,  whereas,  before  and  at  the  time 
of  the  making  the  false  representation  by  defendant 
after  next  mentioned,  defendant  and  divers  other  per* 
sons  whose  namqs  are  to  plaintiff  unknown  had  agreed 
together  to  form,  and  had  accordingly  then  formed,  the 
said  Company  in  the  6rst  count  mentioned,  and  for  the 
purpose  therein  mentioned:  the  capital  of  which  said 
Company  was  divided  into  the  same  ninety  six  thousand 
shares  as  therein  mentioned ;  out  of  which  twelve  thou- 
sand were  to  be  appropriated  to  the  public  at  I2s,  6dL 
per  share  as  therein  mentioned :  and  which  said  twelve 
thousand  shares  were  then  actually  offered  to  the  public : 
and  whereas  defendant  then  was  such  promoter  and 
managing  director  as  in  the  first  count  mentioned ;  and, 
being  such  promoter  and  managing  director,  defendant 
heretofore,  to  wit  1st  August  1847,  intending  to  defraud, 
deceive  and  injure  the  public,  and  to  cause  it  to  be 
publickly  represented  and  advertised  that  the  said  Com- 
pany was  likely  to  be  a  safe  and  profitable  undertaking. 
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and  also  to  deceive  the  public  who  might  become  pur-  1863. 
chasers  of  the  said  twelve  thousand  shares,  and  to  induce  Gmhabd 
them  to  become  such  purchasers,  falsely,  fraudulently  bates. 
and  deceitfully  caused  and  procured  it  to  be  publickly 
advertised  and  made  known,  in  and  by  a  certain  pro- 
spectus issued  by  the  defendant  as  such  director  as 
aforesaid,  (amongst  other  things)  that  the  said  promoters 
of  the  said  Company,  in  proposing  to  issue  to  the  public 
the  said  twelve  thousand  shares  at  I2s,  Bd.  per  share, 
free  from  all  fiu-ther  calls,  and  participating  conjointly 
with  all  the  said  other  shares  on  the  net  annual  profits 
of  the  said  Company,  did  not  hesitate  to  guarantee  to 
the  bearers  of  the  said  twelve  thousand  shares  a  mini- 
mum annual  dividend  of  33  per  cent.,  payable  in  half 
yearly  dividends  of  16^  per  cent,  each:  and  that  the 
said  guarantie  should  remain  in  force  until  the  said 
12s.  6d.  should  be  thus  repa\d  to  the  shareholders,  the 
first  half  yearly  dividend  to  be  payable  on  24ili  December 
then  next:  Averment  that  the  defendant,  hf  means  of 
the  said  false,  fraudulent  and  deceitful  pretences  and 
representations,  after  the  making  the  same  as  aforesaid, 
and  before  the  commencement  of  this  suit,  wrongfully 
and  fraudulently  induced  the  plaintiff  to  become  the 
purchaser  and  bearer,  and  plaintiff  did  then  and  by  reason 
thereof  actually  become  the  purchaser  and  bearer,  of 
two  thousand  five  hundred  of  the  said  twelve  thousand 
shares,  at  I2s.  6cf.  per  sliare ;  and,  by  means  and  in 
consequence  of  being  so  deceived  as  aforesaid,  and  by 
means  of  the  several  premises,  plaintiff  was  then  induced 
to  pay,  and  did  pay,  for  such  two  thousand  five  hundred 
shares,  a  large  sum  &c.,  to  wit  \2s.  6d.  for  each  of  the 
said  shares :  Whereas,  in  truth  and  in  fact,  at  the  time 
of  the  making  the  said  statement,  the  same  was  false  and 
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1853.  fraudulent,  to  the  knowledge  of  the  defendant;  and  the 
Gerhard  defendant  had  no  ground  whatever  for  offering  such 
Bates.  guarantie  to  the  public  as  aforesaid,  as  he,  defendant, 
then  well  knew.  By  means  whereof  plaintiff  has  not  only 
lost  the  use  of  the  said  moneys  by  him  paid  for  the  said 
two  thousand  five  hundred  shares  as  aforesaid,  but  is 
likely  to  lose  the  said  moneys  altogether,  and  the  future 
use  thereof. 

Demurrer  to  both  counts.     Joinder. 

The  case  was  argued  on  an  earlier  day  in  this  term  (a). 

Needham^  for  the  defendant  The  first  count  pro- 
fesses to  set  up  a  contract,  but  fails  to  do  so,  no  privity 
being  shewn  between  the  plaintiff  and  the  defendant. 
The  guarantie  and  promise  of  the  defendant  is  not  given 
to  the  plaintiff,  but  to  the  bearers  of  the  shares  generally ; 
and  it  is  alleged  to  have  been  given  at  the  time  of  offer- 
ing the  shares  to  the  public ;  and,  after  that  time,  the 
plaintiff  fisst  became  the  bearer.  [Lord  Campbell  0.  J. 
The  promise  seems  to  be  made  to  all  who  should  become 
shareholders.]  No  action  can  be  maintained  on  such 
a  promise.  An  analogy  may  perhaps  be  suggested  from 
the  cases  in  which,  a  reward  having  been  offered  to  any 
person  who  should  perform  a  particular  service,  it  has 
been  taken  for  granted  that  the  party  afterwards  per- 
forming it  may  recover  as  upon  a  contract;  Williams  v. 
Carwarditie  {h\  Smith  v.  Moore  (c),  Thatcher  v.  Eng^ 
land{d\  Lancaster  v.  Walsh  {e).  Where  the  declaration 
states  in  terms  a  contract  between  the  plaintiff  and  the 

(a)  May  27lh        Hofore  I-ord    Campfpefl  C.  J.,    Coleridge,   Erie   and 
Crompton  Js. 
lb)  A  B,  ^Ad,  6*21.  (c)  1  Cmn.  B,  438. 

(</)  3  Com.  B.  254.  (e)  4  M.  Sr  W,  16. 
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defendant,  the  only  question  is  whether  the  offering  of       1853. 

the  reward  and  the  performance  of  the  service  constitute      gbrharo 

evidence  of  such  a  contract:  the  declaration  itself  would        Batfi. 

be  free  from  the  objection  now  insisted  upon.     Such 

cases  are   therefore   not  applicable  here.     In  Levy  v. 

Langridge{a)  the  defendant  sold  a  gun  to  the  plaintiff's 

father,  for  the  use  of  the  purchaser  and  his  sons,  and,  on 

the  sale,  warranted  it,  knowing  it  to  be  unsafe ;  and  the 

plaintiff,  knowing  of  the  warranty,  and  in  consequence 

thereof,  used  the  gun,  which  burst  and  so  injured  him : 

and  it  was  held  that  he  might  recover  in  tort.     That 

case  was  discussed  in  Winterbottom  v.  Wright  {b)  and 

Howard  v.  Sffiepherd  (c);  and  it  seems  to  have  been 

explained  on  the  ground  that  the  defendant,  knowing 

that  the  sons  were  to  use  the  gun,  in  effect  warranted  it 

to  them.   That  explanation  is  inapplicable  here.  Howard 

V.  Shepherd {c)  is  an  authority  for  the  present  defendant: 

it  was  there  held  that  the  indorsee  of  a  bill  of  lading 

could  not  recover  against  the  ship-owner  fbr  non-deliverj' 

of  the  goods,  the  supposed  tort  being,  in  fact,  founded 

on  contract,  and  the  contract  not  being  transferable. 

The  bearer  of  one  of  the  shares,  in  the  present  case, 

stands  much  in  the  position  of  such  an  indorsee. 

The  second  count  attempts  to  shew  a  tort  by  facts 
substantially  the  same  as  those  alleged  in  the  first  count 
But,  in  the  first  place,  it  may  be  argued  that,  strictly 
speaking,  it  is  not  formally  averred  that  any  representation 
made  by  the  defendant  was  false.  His  representation  is 
said  to  be  that  he  **  did  not  hesitate  to  guarantee ;"  and  it 
is  not  alleged  that  he  did  hesitate,  or  did  not  guarantee. 

<a>  4  Af.  |r  ^-  337,  in  Exch.  Ch.,  aflSrming  the  judgment  of  the  Court 
of  Exchequer  in  Langridge  ▼.  Levy^  2  M,  ^  IF.  519. 

(6)  10  Af.  A-  Jf.  109.  (e)  9  Com.  B.  297. 

VOL.    II.  2    1  R.    &    B. 
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1853.  [Coleridffe  J.  Surely  a  man,  when  he  says  **  I  do  not 
Gbrraao     hesitate  to  guarantee,"  means  to  say  "I  represent."] 

Bates.  ^^^  ^^  ^  °^^  alleged  that  he  did  not  represent  But^ 
supposing  this  to  be  a  mere  question  of  expression,  the 
second  count  in  substance  raises  the  same  question  as 
the  first;  it  is  a  mere  attempt  to  obtain  in  one  form 
what  cannot  be  obtained  in  another.  [Lord  Campbell 
C.  J.  Very  often  facts,  which  do  not  constitute  an 
actionable  breach  of  contract,  will  support  an  action 
for  tort  Cromptan  J.  referred  to  Taylor  v.  Ashtan  (ay] 
In  every  case  where  an  action  for  a  false  repre- 
sentation  has  succeeded,  the  representation  has  been 
of  some  existing  fact,  not  of  a  future  &cU  [JErle  J. 
A  representation  that  a  mine  will  yield  so  much  is  a 
representation  of  its  present  state.]  This  is  no  more 
than  a  statement  of  opinion.  [Lord  Campbell  C.  J. 
The  declaration  avers  that  the  defendant  knew  that 
there  was  no  ground  for  offering  the  guarantie.  I  see 
no  difficulty  except  as  to  the  want  of  privity :  if  the 
representation  had  been  made  to  the  plaintiff  individu- 
ally, there  would  clearly  have  been  a  tort.  Coleridge  J. 
Is  it  not  a  continuing  representation  ?  If  so,  is  it  not  a 
representation  made  to  any  one  who  receives  it?]  It 
is  made  once  for  all,  before  the  plaintiff  knows  of  it. 
[Coleridge  J.  Suppose  it  were  addressed  to  a  thousand 
persons  at  once,  of  whom  the  plaintiff  was  one.]  That 
might  be  evidence  in  support  of  an  averment  of  a  repre- 
sentation made  to  the  individual.  In  Shrewthury  v. 
Blount  {b)  it  was  alleged  that  the  defendants,  who  made 
the  representation,  intended  by  fraud  to  induce  the 
plaintiff  and  others  to  believe  the  falsehood.    The  doc- 

(a)  11  Af.  j-  W,  401.  (6)  2M.^G,  475. 
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trine  laid  down  in  Tayhr  v.  Ashtan  (a)  was  merely  1853. 
that  an  untrue  representation  made  to  an  individual  is  Gbehaed' 
actionable,  if  there  be  a  fraudulent  intention  to  induce  Bates. 
him  to  do  an  act  to  his  prejudice,  which  he  does,  though 
the  party  representing  did  not  actually  know  that  the 
representation  was  untrue.  In  such  a  case  there  is 
privity.  [Lord  Campbell  C.  J.  How  do  you  define 
privity  ?]  It  is  that  which  results  from  an  express  con- 
tract between  two  parties,  or  from  the  relation  in  which 
they  stand,  one  to  the  other.  [Crompton  J.  Cannot  a 
tort  be  committed  against  a  stranger  ?]  In  Howard  v. 
Shepherd  (b)  Maule  J.  said :  '^  A  public  wrong,  firom 
which  a  private  and  particular  injury  results  to  an  indi- 
vidual, gives  that  individual  a  right  of  action.  But, 
where  there  is  a  private  wrong,  it  is  hard  to  say  that 
one  who  sustains  a  private  injury  (but  with  whom  no 
contract  is  made),  can  maintain  an  action."  There  was 
in  the  present  case  no  public  wrong  in  the  sense  in 
which  the  words  are  there  used. 

C.  Mthoardj  contra.  Both  counts  are  maintainable. 
It  appears  that  the  Company  was  to  be  carried  on  upon 
the  known  principle  of  a  Sociiti  Anonyme.  [Cofe- 
ridge  J.  How  can  we  know  more  of  that  than  we  do  of 
the  legal  qualities  of  a  Scotch  marriage  ?]  At  any  rate, 
enough  is  alleged  here  to  shew  a  guarantie  which 
attaches  on  every  particular  person  becoming  a  holder, 
and  thereby  creates  a  contract  That  principle  is  estab- 
lished by  the  cases  in  which  actions  of  contract  have 
been  held  maintainable  upon  general  promises  of  reward 
to  be  paid  on  the  performance  of  a  specified  service ; 

(a)  11  Af^  ff.  401.  (6)  9  Com.  B,  312. 

2  I  2 
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1853.         Williams  v.   Catwardine  (a),  SmUh  v.  Moore  (ft).     The 
Gbrhard     contract  may  also  be  compared  to  that  which  arises  on  a 

Bates.  ^^  ^J  auction,  upon  the  published  conditions  of  sale. 
l^Coleridge  J.  How  do  you  introduce  the  consideration?] 
The  defendant,  by  the  general  announcement,  puts 
himself  in  the  position  of  a  party  agreeing  on  these 
terms  with  any  individual  who  in  pursuance  of  the 
announcement  accedes  to  it.  This  is  sufficient  privity 
to  support  an  action  of  either  contract  or  tort  An 
acceptance  of  a  bill  stated  to  be  by  procuration  is  a 
general  representation  of  authority  given  by  the  drawee 
to  the  party  accepting ;  and  any  indorsee  may  recover 
against  such  party  if  the  representation  be  false ;  Pol" 
hill  V.  Walter  (c).  In  Levy  v.  Langridge  (rf),  in  the 
Exchequer  Chamber,  Lord  'Denman  C.  J.  adopted  the 
language  used  by  Parke  B.  in  the  Court  below  {e)i 
**  As  there  is  firaud,  and  damage,  the  result  of  that  fraud 
not  from  an  act  remote  and  consequential,  but  one 
contemplated  by  the  defendant  at  the  time  as  one  of  its 
results,  the  party  guilty  of  the  fraud  is  responsible  to  the 
party  injured."  [Coleridge  J.  It  was  there  contemplated 
that  the  plaintiff  would  use  the  gun.]  The  case  of  a 
heap  of  stones  placed  in  a  public  highway  is  analogous 
to  this.  If  privity  is  a  requisite  to  the  right  to  sue,  it 
must  be  so  only  in  a  sense  according  to  which  any  one 
wronged  is  privy  to  the  wrong-doer.  The  representation 
was  public,  and  intended  to  be  believed  by  the  public : 
it  is  thus  a  "  public  wrong,"  within  the  criterion  intro- 
duced in  the  argument  on  the  other  side  from  Howard 
V.  Shepherd  (g).     It  is  argued  that,  if  the  first  count  fail, 

(a)  iJS.^AcL  621.  (6)  1  Cam,  B.  438. 

(c)  ^B.^Ad,  114.  (d)  4  Af^  r.  338. 

(«)  Langridge  ▼.  Levy,  2  M.  ^  IT,  632. 
(p)  9  Com.  B.  312. 
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the  second  count,  being  substantially  for  the  same  causcj        1853. 


must  fail  too :  but  the  record  shews  different  transactions.      Gerhakd 


V. 


There  may  be  an  action  in  tort  for  an  act  which  is  a  Ratbs. 
wrong  only  because  it  is  a  breach  of  contract :  in  such 
a  case  perhaps  the  person  injured  cannot  sue  unless 
he  is  a  party  to  the  contract :  such  appears  to  be  the 
judgment  of  Cresswell  J.  in  Howard  v.  Shepherd  (a) : 
but  that  is  not  applicable  where  the  duty  is  independent 
of  any  contract  In  the  second  count,  the  fraud  and  its 
tendency  are  brought  to  the  knowledge  of  the  defendant ; 
and  he  is  shewn  to  have  contemplated  the  result,  and  to 
have  induced  the  plaintiff  to  purchase :  the  case  there- 
fore is  within  the  principle  of  Levy  v.  Lcangridge  (ft). 
\Coleriige  J.  Suppose  a  person,  coming  from  abroad, 
publishes  a  false  account  of  a  mining  district :  could  any 
party  going  out  in  consequence,  and  suffering  loss,  be 
entitled  to  sue?]  Not  unless  it  were  shewn  that  the 
misrepresentation  was  fraudulently  intended  to  produce 
the  injurious  result,  and  produced  it  in  fact  Here  all 
those  circumstances  concur. 

Needhaniy  in  reply.  The  count  on  contract  cannot 
be  supported  consistently  with  any  reasonable  view. 
Is  it  to  be  a  floating  contract  with  each  successive 
bearer?  Can  each  recover  though  a  previous  bearer 
has  recovered  ?  If  so,  how  much  ?  From  whom  does 
the  consideration  move  at  the  time  of  the  contract? 
The  case  of  the  indorsement  of  a  bill  depends  upon  the 
law  merchant:  the  contract  is  not  transferable  where 
the  instrument  indorsed  is  not  within  the  law  mer- 
chant ;  and,  accordingly,  the  action  does  not  then  lie ; 

(a)  9  Com.  5.  321.  {h)  4  M.  ^  IK  338. 
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1858.  Howard  v.  Shepherd  (a).  As  to  the  second  count,  a 
Gkbhabd  lecturer  might  as  well  be  held  liable  to  every  one  who 
Bates.  ^^^^^  bim,  if  he  stated  an  untruth.  [Lord  Campbell  C.  J. 
Fraudulently^  and  with  the  intent  to  produce  the  evil.] 
The  action  would  not  lie  unless  he  meant  to  produce 
the  evil  to  the  particular  individual^  as  in  Levy  v. 
Lanffridffe  (6).  A  man  building  an  unsafe  carriage  is 
not  liable  for  the  harm  which  occurs  to  every  one  who 
may  be  injured  by  riding  in  it;  fVinierbattam  v.  Wright{c)j 
where  Lord  AMnger  complains  that  the  decision  in  Levy 
y,  Langridge{b)  had  been  misapplied. 

Cur*  adv.  vulL 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

We  are  of  opinion  that  on  the  first  count  in  the 
declaration  the  defendant  is  entitled  to  our  judgment 
This  count  proceeds  entirely  for  a  breach  of  contract : 
and^  unless  it  discloses  a  valid  contract  between  the 
plaintiff  and  the  defendant,  it  cannot  be  supported. 

The  breach  alleged  is,  that  the  defendant  has  not 
paid  the  plaintiflp  the  half  yearly  dividends  on  the  shares 
of  which  the  plaintiff  became  the  purchaser  and  the 
bearer,  nor  repaid  the  plaintiff  the  sum  of  125.  6^.  on 
each  of  the  said  shares.  We  must  therefore  see  whether 
the  count  shews  a  promise  by  the  defendant  to  the 
plaintiff  so  to  do,  and  a  good  consideration  for  the 
promise.  There  is  no  express  allegation  of  any  such 
promise;  nor  do  we  think  there  is  an  allegation  of  any 
facts  fix>m  which  such  a  promise  is  to  be  implied.  The 
count  alleges  that  the  defendant,  being  '^one  of  the 

(a)  9  Com.  B.  297.  (6)  4  Af.  fr  r.  338. 

(c)  10  Af.  §■  If.  109. 
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origiaai  promoters  and  a  managing  director  of  the  said  1^53, 
Company,"  "  in  offering  the  twelve  thousand  shares  to  Oehhakd 
the  public,"  had  *<  guaranteed  and  promised  to  the  Bates. 
bearers  of  the  said  twelve  thousand  shares  at  12«.  6d. 
per  share  a  minimum  annual  dividend  of  33  per  cent, 
payable  in  half  yearly  dividends"  **  upon  each  of  such 
shares;  and  that  the  said  guarantie  and  promise  should 
remain  in  force  until  the  said  12s.  6d.  per  share  should  be 
thus  repaid  to  such  bearers  of  the  said  twelve  thousand 
shares ;"  and  that  the  plaintiff  afterwards  **  became  and 
was  the  purchaser  and  bearer  of  two  thousand  five 
hundred  of  the  said  twelve  thousand  shares,  at  I2s.  Sd, 
each,  and  took  the  same  upon  the  faith  of  the  said 
guarantie  and  promise."  But  this  is  laid  as  a  promise 
'<to  the  bearers  of  the  said  twelve  thousand  shares  at 
12«.  6 J.  per  share,"  not  to  all  persons  who  might  there- 
after under  any  circumstances  become  purchasers  of  the 
shares  at  12«.  6d.  a  share  from  any  other  persons.  The 
count  does  not  even  say  that  the  shares  were  transferable. 
We  were  called  upon  to  assume  that  such  was  the  nature 
of  the  shares,  according  to  the  constitution  of  the  Com- 
pany, because  the  Company  is  stated  to  be  ''upon  a 
certain  principle  known  as  a  Societe  Ananyme ;"  but  we 
cannot  take  judicial  notice  that  the  term  has  any  such 
meaning. 

There  likewise  seems  to  us,  as  between  these  parties, 
to  be  an  entire  want  of  consideration  for  the  promise. 
It  is  not  stated,  nor  does  it  appear,  that,  from  the 
plaintiff's  buying  and  becoming  bearer  of  these  shares, 
any  benefit  accrued  to  the  defendant,  or  that,  at  the 
time  when  the  contract  is  supposed  to  have  been 
entered  into,  any  prejudice  accrued  to  the  plaintiff.  A 
prejudice  to  the  promisee,  incurred  at  the  request  of  the 


488  TRINITY  TERM. 

1853.        promisor,  may  be  a  consideration,  as  well  as  a  benefit 
Gerhard     ^^  ^^®  promisor   proceeding  from   the  promisee:    but 
Batbb.       ^^  ^^^^  ^  ^  prejudice  on  entering  into  the  contract, 
not  a  prejudice  from  the  breach  of  it. 

An  attempt  was  made  to  liken  this  case  to  WiUiams 
V.  Cartoardine  {a)  and  the  class  of  cases  in  which  it  has 
been  held  that  an  action  maybe  maintained  for  a  reward 
offered  in  a  public  advertisement:  but  in  these  cases 
there  is  a  distinct  promise  to  any  one  who  shall  make  the 
discovery;  and  there  is  a  good  consideration  for  the 
promise  in  the  benefit  to  accrue  to  the  promisor,  as  in 
shewing  that  he  is  heir  at  law  to  a  person  who  died 
seised  of  real  property  and  intestate,  or  prejudice  to  the 
promisee,  as  that  he  shall  entitle  himself  to  the  reward 
by  voluntarily  coming  forward  as  a  witness.  Those 
cases,  although  not  now  to  be  questioned,  are  somewhat 
anomalous;  and  the  party  who  makes  the  discovery 
might  perhaps  have  been  permitted  to  sue  for  work  and 
labour  done  and  performed  at  the  request  of  the  defend- 
ant, the  sum  stated  in  the  advertisement  being  used  as 
evidence  of  what  ought  to  be  recovered  on  a  quantum 
meruit  But  here  there  is  nothing  to  shew  any  request 
by  the  defendant  to  the  plaintiff:  no  privity  is  esta* 
blished  between  them ;  and  there  is  neither  promise  nor 
consideration  to  establish  a  valid  contract. 

On  the  second  count,  however,  we  are  of  opinion 
that  the  plaintiff  is  entitled  to  our  judgment  This 
count  is  founded  on  a  deceitful  representation,  not  on 
contract.  Now  we  consider  it  clear  law,  that,  if  A. 
fraudulently  makes  a  representation  which  is  false,  and 
which  he  knows  to  be  false,  to  J3.,  meaning  that  B,  shall 

(a)  4  B.^  Ad.^2\. 


V. 

Bates. 
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act  upon  it,  and  B.^  believing  it  to  be  true,  does  act  \%sz. 
upon  it,  and  thereby  suffers  a  damage,  B.  roay  maintain  GEaHAKo 
an  action  on  the  case  against  A.  for  the  deceit;  there 
being  here  the  conjunction  of  wrong  and  loss  entitling 
the  injured  and  suffering  party  to  a  compensation  in 
damages ;  Com.  Dig*  Action  upon  the  Case  for  a  Deceipty 
(A  9.),  (A  10.). 

Had  it  been  alleged  in  the  second  count  that  the 
defendant,  meaning  to  deceive  and  injure  the  plaintiff, 
and  to  induce  him  to  purchase  shares  in  the.  Company 
under  the  belief  that  it  was  a  safe  and  profitable  under- 
talcing,  fraudulently  delivered  to  the  plaintiff  the  pros- 
pectus containing  the  false  representation,  which  the 
defendant  then  knew  to  be  false,  whereby  the  plaintiff 
was  induced  to  purchase  the  shares  at  I2s.  6d.  each, 
which  were  then  of  no  value  whatever,  and  thereby  lost 
the  price  he  paid  for  them,  there  can  be  no  doubt  that 
the  count  would  have  been  sufficient  The  allegations 
which  it  does  contain  appear  to  us  to  be  equivalent. 
After  stating  the  formation  of  the  Company,  and  that 
twelve  thousand  shares  were  to  be  appropriated  and 
offered  to  the  public  at  \2s.  6d.  a  share,  it  alleges  that 
the  defendant,  '^  intending  to  defraud,  deceive  and 
injure  the  public,  and  to  cause  it  to  be  publickly  repre- 
sented and  advertised  that  the  said  Company  was  likely 
to  be  a  safe  and  profitable  undertaking,  and  also  to 
deceive  the  public  who  might  become  purchasers  of  the 
said  twelve  thousand  shares,  and  to  induce  them  to 
become  such  purchasers,  falsely,  firaudulently  and  deceit- 
fully caused  and  procured  it  to  be  publickly  advertised 
and  made  known,  in  and  by  a  certain  prospectus"  &c. 
If  the  plaintiff  had  only  further  averred  that  afterwards, 
having  seen  the  prospectus,  he  was  induced  to  purchase 
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1853.       ^^  shares,  objection  might  have  been  made  that  a  con- 
Gerhard  ~  "^^^tion  did  not  sufficiently  appear  between  the  act  of 
„  ^'  the  defendant  and  the  act  of  the  plaintiff  from  which 

the  loss  arose :  but  the  second  count  goes  on  expressly 
to  aver  "  that  the  defendant,  by  means  of  the  said  false, 
fraudulent  and  deceitful  pretences  and  representations," 
*^  wrongfully  and  fraudulently  induced  the  plaintiff  to 
become  the  purchaser  and  bearer,  and  plaintiff  did  then 
and  by  reason  thereof  actually  become  the  purchaser 
and  bearer,  of  two  thousand  five  hundred  of  the  said 
twelve. thousand  shares,  at  \2s.  QcL  per  share"  &c.;  and 
alleges  the  loss  sustained  to  have  been  the  direct  con- 
sequence of  the  defendant's  act  Thus  the  wrong  and 
the  loss  are  clearly  concatenated  as  cause  and  effect 

The  defendant's  counsel  argued  that  the  second  count 
did  not  contain  any  sufficient  allegation  of  a  false  pre- 
tence. But  we  conceive  the  purport  of  the  second 
count  respecting  the  guarantie  to  be,  that  the  defendant, 
knowing  this  Company  to  be  a  bubble  company,  and 
that  no  dividend  would  ever  be  paid  upon  the  shares, 
fraudulently  pretended  to  guarantee  to  the  bearers  of 
shares  a  minimum  annual  dividend  of  33  per  cent,  to 
induce  persons  to  purchase  the  shares  from  the  Com- 
pany, of  which  he  was  a  promoter  and  director: 
^*  whereas,  in  truth  and  in  fact,  at  the  time  of  the 
making  the  said  statement,  the  same  was  false  and 
fraudulent,  to  the  knowledge  of  the  defendant ;  and  the 
defendant  had  no  ground  whatever  for  offering  such 
guarantie"  &c.  If  the  pretence  was  supposed  to  be 
merely  that  a  guarantie  had  been  given,  still  the  count 
alleges  that  the  pretence  was  false  and  fraudulent  to  the 
knowledge  of  the  defendant,  and  that  the  defendant 
thereby  fraudulently  induced  the  plaintiff  to  purchase 
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the  shares,  whereby  the  loss  has  accrued.    This  con-       i853. 
stmction  of  the  allegation  would  only  vary  the  evidence      Gerhard  ~ 
by  which  it  is  to  be  established.  Bates. 

It  was  strongly  urged,  against  the  sufficiency  of  the 
second  count,  that  no  privity  was  shewn  to  exist  between 
the  parties,  and  that  such  privity  was  necessary,  as  the 
action  did  not  arise  from  any  public  wrong  or  the  neglect 
of  any  public  duty.  But  in  Levy  v.  Langridge  (a), 
Winterbottom  v.  Wright  (Jb)y  and  the  other  cases  referred 
to  on  this  head,  the  alleged  cause  of  action  arose  in  \ 

respect  of  contracts  or  from  negligence  imputed  to  the 
defendant,  whereby  the  plaintiff  was  damnified:  and 
the  doctrine  there  laid  down  cannot  apply  to  an  action 
founded,  irrespectively  of  contract,  upon  a  felse  repre- 
sentation fraudulently  made  by  the  defendant  to  the 
plaintiff  for  the  purpose  of  inducing  the  plaintiff  to  act 
upon  it,  the  plaintiff  shewing  that  by  so  acting  upon  it 
he  had  suffered  damage.  Under  such  circumstances, 
although  the  parties  be  entire  strangers  to  each  other, 
the  action  lies :  and  it  would  be  strange  if  a  man  who 
has  so  suffered  damage  from  the  wrongful  act  of  another 
were  without  remedy. 

Upon  the  whole,  we  think  that  there  ought  to  be 
judgment  for  the  defendant  on  the  first  count  and  for 
the  plaintiff  on  the  second. 

Judgment  accordingly. 

(a)  AM.^W.  338.  (6)  10  Af.  ^  W.  109. 
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SatureUty, 
Junt  4th. 


The  proviso, 
in  sect  88  of 
the  Public 
Hedth  Act, 
1848  (II  &  12 
Viet  e.  63., 
that,  if  any 
kind  of  pro- 
perty before 
the  passing  of 
the  Act  has 
been  exempt 
from  rating  by 
any  Local  Act, 
in  respect  of 
purposes  for 
which  district 
rates  may  be 
levied  under 
the  Public 
Health  Act, 
1848,  the  same 
kind  of  pro- 
perty, in  re- 
spect of  the 
same  purposes, 
and  to  the 
same  extent, 
shall  be  ex- 
empt from  dis- 
trict rates 
under  the  last 
mentioned 
Act),  applies 
only  to  ex- 
emptions in 
respect  of  the 
nature  of  the 
property. 
Not,  therefore, 
to  property 
exempt,  under 
locally  situate, 


Archibald  Campbell  Tait,  appellant,  against 
The  Local  Board  of  Health  of  the  City  of 
Carlisle,  respondents. 

A  SPECIAL  case  was  stated,  under  stat  12  &  13 
Vict  c.  45.  s.  11.,  for  the  opinion  of  this  Court, 
which  was  substantially  as  follows.  By  stat.  44  G,  3. 
c.  hiii.  (local  and  personal  public),  ''for  lighting  the 
streets,  lanes,  and  other  public  passages  and  places, 
within  the  city  of  Carlisky  in  the  county  of  Cumberland^ 
and  the  suburbs  of  the  said  city ;  for  paving  the  foot- 
paths of  the  streets  of  the  said  city  and  suburbs ;  and  for 
otherwise  improving  the  said  city"  (and  which  act  is 
hereinafter  called  ''The  Carlisle  Lighting  and  Paving 
Act"),  The  Mayor,  Recorder  and  Aldermen  of  the  City 
of  Carlisle^  the  Dean  and  Chapter  of  Carlisk,  and  certain 
other  persons  therein  named,  and  their  successors  (to  be 
elected  as  in  the  said  Act  mentioned),  were  appointed 
Commissioners  for  putting  the  said  Act  in  execution. 

By  section  33  of  the  said  Act  it  was  enacted  that  the 
Commissioners  should  yearly  appoint  two  or  more  in- 
habitants or  residents  within  the  said  city  of  CarUsk,  or 
the  suburbs  thereof,  to  be  assessors  and  collectors  within 
the  said  city  and  suburbs,  in  order  to  raise  money  for  the 
purposes  of  the  Act 


a  local  Act,  in  respect  merely  of  iu  locality.     Although  the  property,  lo 
was  exempt  from  poor  rate. 
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By  sect.  35  it  was  enacted   that  the  said    assessors        i853. 
should  be,  and  they  were  thereby,  empowered  and  re-        ^ait 
quired,  respectively,  to  make  and  settle  an  equal  yearly,      caruslf. 
half  yearly  or  quarterly  pound  rate  or  rates,  assessment    ^^^^  ^^'^^ 
or  assessments,  as  by  the  said  Commissioners  should  be 
ordered  and  directed,  upon  all  and  every  occupier  or 
occupiers  of  any  messuage,  dwelling  house  or  buildings, 
or  any  messuages,  dwelling  houses  or  buildings,  gardens, 
or  other  hereditaments,  situate  within  the  said  city  or 
suburbs ;  such  rate  or  rates,  assessment  or  assessments, 
not  to  exceed  in  the  whole  in  any  one  year  one  shilling 
in  the  pound  on  the  improved  yearly  value  of  the,  said 
messuages,  &c. :  such  yearly  value  to  be  from  to  time 
settled  according  to  the  respective  value  at  which  such 
messuages,  &c.  should  be  respectively  rated  for  the  relief 
of  the  poor,  except  in  respect  of  the  messuages,  dwelling 
houses  or  buildings,  gardens,  or  other  hereditaments, 
situate  within  the  Abbey  of  the  said  city,  or  the  pre- 
cincts thereof;  and  which  messuages,  dwelling  houses 
or  buildings,  gardens  or  other  hereditaments,  so  situate, 
should  be  rated  and  assessed  equally  with  messuages, 
dwelling  houses  or  buildings,  gardens,  or  other  heredita- 
ments, situate  in  other  parts  of  the  said  city  or  suburbs. 

By  sect.  42  it  was  enacted  that  no  person  should  be 
rated  on  account  of  any  gardens,  garden  grounds  or 
orchard  within  the  said  city  of  Carlisle^  or  the  suburbs 
thereof,  during  the  time  they  should  be  occupied  for 
the  purpose  only  of  selling  the  fruit  and  produce  thereof, 
or  for  or  on  account  of  any  arable  meadow  or  pasture 
ground  held  or  occupied  within  the  said  city  of  Carlisk^ 
or  the  suburbs  thereof;  nor  should  any  person  be  rate- 
able by  virtue  of  the  said  Act  for  or  in  respect  of  any 
stock  in  trade,  money  or  personal  estate,  or  for  or  in 
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1853.       respect  of  any  public  bailding  or  buildings^  or  places  for 
Tait        religious  worship,  any  thing  in  that  Act  contained  to 
Ca»i!i8le     ^®  contrary  notwithstanding. 

^H  ^\Sl^  ^y  ^^^'  ^®  ^^  ^^  enacted  that  all  moneys  arising  by 
the  rates  and  assessments  by  that  Act  thereinbefore 
directed  to  be  made  and  levied,  should  be  applied  to 
and  for  the  defraying  of  the  expenses  of  purchasing  and 
setting  up  a  sufficient  number  of  lamps  for  lighting  the 
said  streets  and  lanes,  and  other  public  passages  and 
places  within  the  said  city,  and  the  suburbs  thereof,  and 
of  repairing  and  maintaining  the  lamps  so  to  be  erected 
and  set  up  by  virtue  of  that  Act,  and  for  lighting  and 
supplying  the  same  with  all  proper  materials,  and  for  the 
other  purposes  in  that  Act  mentioned  and  expressed. 

By  sect.  55  it  was  enacted  that  the  Commissioners 
should  and  might,  from  time  to  time,  and  at  all  times  after 
the  passing  of  that  Act,  direct  and  order  the  present  or 
future  pavements  of  the  foot-paths  of  such  of  the  streets 
and  lanes  within  the  said  city  of  Carlisle,  and  the 
suburbs  thereof,  except  the  foot-paths  within  the  Abbey 
of  the  said  city  and  the  precincts  thereof,  as  the  said 
Commissioners,  at  any  meeting  or  meetings  to  be  called 
for  that  purpose,  should  think  proper,  to  be  taken  up : 
and  the  said  foot-paths  to  be  raised,  lowered,  altered  and 
repaired,  or  new  paved,  or  to  be  laid  with  flag  or  broad 
paving  stones,  as  to  them  should  seem  fit 

By  sect  62  it  was  enacted  that  nothing  in  the  said 
Act  contained  should  authorize  the  said  Commissioners, 
or  their  successors,  to  exercise  any  of  the  powers  vested 
in  them  by  the  said  Act  within  the  Abbey  of  the  said 
city  and  precincts  of  the  said  Abbey  otherwise  than  was 
thereinafter  directed,  or  to  make  or  levy  any  rate  or 
rates  upon  the   Dean  and   Chapter  of  the  Cathedral 
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Church  of  the  said  city^  or  their  successors,  for  or  in        1853. 
respect  of  messuages  or  tenements  situate  aud  being  in         ^^^ 
the  Abbey  of  the  said  city  or  the  precincts  thereof:  but     Carlisle 
that  the  Dean  and  Chapter,  and  their  successors,  should    I^  ^^ 
be   Commissioners  for  executing  the  several  clauses, 
powers  and  matters  therein  contained,  in  respect  to  the 
Abbey  of  the  said  city,  and  the  messuages  and  heredita- 
ments situate  therein,  or  within  the  precincts  thereof, 
in  case  the  Dean  and  Chapter  should  think  proper  to 
execute  the  same* 

By  sect  63  it  was  enacted  that,  in  case  the  Dean  and 
Chapter  should  neglect  or  refuse  to  execute  all  or  any 
of  the  powers,  clauses  or  matters  therein  contained,  for 
the  space  of  fourteen  days  next  after  a  notice  in  writing, 
the  Commissioners  thereinbefore  appointed  for  the  pur« 
pose  of  executing  the  general  powers  of  the  said  Act 
should  make  complaint  of  such  neglect  or  refusal  to  the 
justices  of  the  peace  at  any  general  or  quarter  session  of 
the  peace  for  the  county  of  Cumberland;  and  the  said 
justices,  at  such  session,  should  hear  and  determine  the 
matter  of  such  complaint :  and,  if  they  should  judge  the 
said  complaint  to  be  reasonable,  should  award  such  sum 
of  money  or  penalty  against  the  Dean  and  Chapter  as 
to  the  said  justices  should  seem  reasonable  and  sufficient 
to  enforce  the  due  execution  of  all  or  any  of  the  clauses 
and  powers  directed  to  be  carried  into  execution  by  the 
Dean  and  Chapter. 

By  sect.  64  the  Commissioners  had  power  to  contract 
for  lamps,  to  fix  and  set  up  in  the  said  city  and 
suburbs. 

By  sect.  66  the  property  in  such  lamps  was  vested  in 
the  Commissioners. 

After  the  passing  of  stat.  5  &  6  ^.  4.  c.  76.,  all  the 
powers  vested  by  the  said  Carlisk  Lighting  and  Paving 
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1853.        Act   in   the  above  mentioned  Commissioners  for  exe- 
Tait        cuting  the  provisions  of  the  last  mentioned  Act  were,  in 
Cablisle      ^^^  year  1839,  under  sect  75  of  stat.  5  &  6  fV.  4.  e.  76., 
of  He^lA^    duly  transferred  to  the  body  corporate  of  the  city  of  Car- 
lisle.    And,  at  a  meeting  of  the  council  of  the  said  city, 
held  on  9th  July  1839,  the  following  order  was  made. 

"  Ordered :  that,  in  pursuance  of  the  87th  section  of  the 
Municipal  Corporation  Act,  such  parts  of  this  borough  as 
are  not  now  within  the  provisions  of  the  Lighting  and 
Paving  Act  for  the  City  of  Carlisle,  and  the  suburbs 
thereof,  shall,  from  and  after  the  10th  day  of  July 
instant,  be  taken  to  be  within  the  provisions  of  the  said 
Act,  so  far  as  relates  to  the  lighting  of  such  parts  of  the 
borough,  and  to  any  rates  by  the  said  Act  authorized  to 
be  raised  for  the  purpose  of  lighting." 

After  the  passing  of  the  Public  Health  Act,  1848  (a), 
and  the  Public  Health  Supplemental  Act,  1849(6),  a 
Provisional  Order  of  the  General  Board  of  Health  for 
the  application  of  the  Public  Health  Act,  1848  (a),  to 
the  said  city  of  Carlisle  was  made  by  the  said  Board,  and 
was  subsequently  confirmed  and  made  absolute  by  the 
Public  Health  Supplemental  Act,  1850  (No.  3.)  (c> 

The  said  Provisional  Order  recited,  as  the  &ct  was 
and  is,  that,  upon  the  petition  of  not  less  than  one  tenth 
of  the  inhabitants  rated  to  the  relief  of  the  poor  of  and 
within  the  city  of  Carlisle  and  within  the  boundaries  of 
the  said  city  as  fixed  for  the  purposes  of  the  Municipal 
Corporation  Act  (the  number  of  such  petitioners  exceed- 
ing thirty),  the  General  Boanl  of  Health,  appointed  for 
the  purposes  of  the  Public  Health  Act,  1848  (a),  had 
directed  a  superintending  inspector  to  visit  the  said  city, 
so  bounded  as  aforesaid;  who  had  acconlingly  visited 

(a)  11  &  12  Viet  e.  63.  (6)  12  &  13  furf.  c.  94. 

(e)  13  &  14  Viei.  e.  106. 
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the  same,  and  reported  to  the  said   Board  upon  the        1853. 
matters  as  in  the  said  Provisional  Order  mentioned.  Xait 

And  such   provisional   order  did   then    proceed   to     Carlisle 

provide:  I-ocal  Board 

^  of  Health. 

1.  That,  from  and  after  the  passing  of  any  Act  of 

Parliament  confirming  that  Order,  the  Public  Health 
Act,  1848,  and  every  part  thereof,  except  the  50th 
section,  should  apply  to^  and  be* in  force  within  and 
throughout,  the  entire  area,  places  and  parts  of  places 
comprised  within  the  boundaries  of  the  said  city  of 
Carlisk,  as  the  same  were  fixed  for  the  purposes  of  the 
said  Act  for  the  regulation  of  Municipal  Corporations  in 
England  and  Wales:  and  that  the  said  city  and  places, 
and  parts  of  places,  should  be  and  constitute  one  district 
for  the  purposes  of  the  said  Public  Health  Act. 

2.  That  the  Mayor,  Aldermen  and  Citizens  of  the 
said  city  of  Carlisle  should  be,  by  the  council  of  the  said 
city,  within  and  for  the  said  district  constituted  as  afore* 
said,  the  Local  Board  of  Health  under  that  Act 

3.  That  the  whole  of  the  hereinbefore  mentioned 
local  Act,  called  The  Carlisle  Lighting  and  Paving 
Act,  except  the  sections  numbered  64  and  65  (which 
said  sections  empower  the  Commissioners  to  contract 
for  a  sufficient  number  of  lamps,  and  for  lighting  the 
same,  and  also  impose  penalties  on  persons  damaging 
the  lamps),  should  be  repealed. 

4.  That,  from  and  after  the  passing  of  any  Act  of 
Parliament  confirming  that  Order,  all  the  powers,  autho- 
rities and  duties  of  the  Commissioners  for  the  time 
being  constituted  and  appointed  for  putting  the  said 
local  Act  into  execution,  and  of  their  treasurers,  clerks^ 
assessors,  collectors,  receivers,  surveyors  and  other 
officers  and  persons,  should  wholly  cease  and  determine. 

VOL.  11.  2  k  e.  &  b. 


of  Health 
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1853.  5.  That  such   of  the  said  powers,  authorities  and 

1^ duties  as  were  granted  or  imposed  by  so  much  of  the 

"'  said  local  Act  as  should  not  be  repealed,  according  to 

Carlisle  ^  i. 

Locmi  Board    the  provisions  of  the  said  Order,  and  so  &r  as  the  same 

were  not  repugnant  to  or  inconsistent  with  the  said 
Public  Health  Act,  or  the  said  Order,  should  be  trans- 
ferred to  and  be  had  and  exercised  by  the  said  Local 
Board  of  Health,  and  in  the  same  manner,  as  nearly  as 
might  be,  as  if  such  powers,  authorities,  privileges  and 
duties  had  been  granted  or  imposed  by  the  said  Public 
Health  Act 

6.  That  the  Local  Board  should  be  the  Commissioners 
for  executing  such  parts  of  the  said  local  Act  as  should 
not  be  repealed  according  to  the  provisions  of  the  said 
Order. 

On  28th  October  1851,  the  appellant  was  the 
occupier  of  a  dwelling  house,  situate  within^the  Abbey 
of  the  city  or  Carlisle,  and  within  the  district  of  (he 
Carlisle  Local  Boanl  of  Health ;  and,  as  such  occupier 
of  the  said  dwelling  house,  was  rated  by  the  said  Local 
Board  in  a  general  district  rate  made  on  the  day  and 
year  last  above  mentioned,  under  and  in  pursuance  of 
the  provisions  of  the  above  mentioned  statutes  and 
orders,  for  the  purpose  of  defraying  the  expenses  of 
lighting  the  said  district  The  said  Abbey  or  Cathedral 
precinct  is  a  plot  of  ground  in  the  city  of  Carlisle^  of 
about  five  acres  in  extent,  and  is  wholly  situate  within 
the  «ancient  limits  of  the  said  city.  It  contains  within 
its  limits  the  Cathedral  Church  of  Carlisle,  the  chapter 
house  and  Cathedral  library,  and  several  dwelling  houses, 
namely,  the  Deanery  and  the  residence  houses  of  the 
canons,  with  gardens  attached  to  such  houses,  and 
gardens  being  severally  in  the  occupation  of  the  indivi- 
dual members  of  the  Chapter  of  the  said  church.     It 
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also  contains  a  porter^s  lodge,  and  oflBces  in  the  occupa*  1853. 

tion  of  the  Dean  and  Chapter;  a  school  house,  which  is  7f^ 

in  the  occupation  of  the  master  of  the  Carlisle  Grammar  caZiblf. 

School,  who  is  an  officer  of  the  Chapter;  a  dwelling  J-ocal  Board 

*  of  licaltn. 

house  and  premises,  usually  let  to  a  tenant  irom  year  to 
year;  a  yard  and  stables,  held  by  a  lessee  of  the  said 
Dean  and  Chapter ;  and  three  houses  recently  erected 
as  residence  houses  for  the  incumbents  of  the  parish  of 
St.  Mary  Carlisle^  and  the  district  churches  of  Christ^ 
church  and  Trinify  Church  in  the  said  city,  and  now  in 
the  respective  occupations  of  the  present  incumbents  of 
the  said  parish  and  churches.  The  said  district  of  the 
Abbey  is  also  surrounded  by  a  wall,  with  gates  that  are 
closed  at  night,  and  at  the  will  and  pleasure  of  the  Dean 
and  Chapter.  No  right  of  public  way,  either  for  horses, 
carriages  or  pedestrians,  exists  over  any  part  of  the  same 
precinct :  and  the  freehold  of  the  same  is  vested  in  the 
said  Dean  and  Chapter  and  their  successors. 

The  question  for  the  opinion  of  this  Court  is.  Whether 
the  said  dwelling  house,  situate  and  being  within  the 
said  Abbey,  was  liable  to  be  assessed  to  the  said  rate  for 
defraying  the  expenses  of  lighting  the  said  district 

If  the  Court  shall  be  of  opinion  that  the  said  dwelling 
house  was  liable  to  be  assessed  to  the  said  rate  as  afore- 
said, the  said  general  district  rate  is  to  be  confirmed. 
But,  if  the  Court  shall  be  of  opinion  that  the  said 
dwelling  house  was  not  liable  to  be  assessed  as  aforesaid, 
'  then  the  said  general  district  rate  is  to  be  amended  by 
striking  out  the  assessment  on  the  appellant.  And  the 
appellant  and  respondents  agree  that  a  judgment  in 
conformity  with  the  decision  of  this  Court,  and  for  such 
costs  as  this  Court  shall  adjudge,  may  be  entered  on 
motion  by  either  parly  at  the  General  Quarter  Sessions 
•J   K  2 
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1853.       of  the  peace  in  the  county  of  Cumberland  next  or  next 
Ij^        but  one  after  such  decision  shall  have  been  given. 

V. 

Carlisle 

^HcSjh'**  ^'  ^*  ^'  Thampton,  for  the  respondents.  The  pro- 
perty was  rateable.  The  question  arises  upon  the  third 
proviso  in  sect.  88  of  The  Public  Health  Act,  1848 
(11  &  12  Vict  e.  63.),  which,  after  provision  made  for  the 
rating  of  such  property  as  already  is  assessable  to  the  relief 
of  the  poor,  enacts:  ^^That  if  within  any  district  or  part 
of  a  district  any  kind  of  property  shall  before  the  passing 
of  this  Act  have  been  exempted  from  rating  by  any  local 
Act,  in  respect  of  all  or  any  of  the  purposes  for  which 
general  or  special  rates  may  be  made  under  this  Act, 
the  same  kind  of  property  shall,  in  respect  of  the  same 
purposes,  and  to  the  same  extent  within  the  parts  to 
which  the  exemption  applies,  but  not  further  or  other- 
wise, be  exempt  from  assessment  to  any  general  or 
special  district  rates  under  thb  Act"  The  appellants 
will  contend  that  by  sects.  35  and  62  of  the  local  Act, 
44  G,  3.  e.  Iviii.,  the  property  within  the  Abbey  was 
exempt  from  rates  for  lighting  the  district;  and  that, 
consequently,  such  property  is  within  the  proviso  of 
sect.  88  of  The  Public  Health  Act,  1848.  But,  first, 
the  proviso  applies,  not  to  property  which  has  been 
exempted  as  lying  within  certain  districts,  but  to  pro- 
perty which  is  of  some  particular  nature,  and  exempted 
from  rate  in  that  character.  This  was  the  view  taken 
by  this  Court  in  Guardians  of  Chelmsford  Union  v. 
Chelmsford  Local  Board  of  Health  (a).     Now  the  ex- 

TVefcAiy,  (a)  The  Guardians  of  tbe  Chelmsford  Union  v.  The  I^ocal  Board  of 

i^JX^****  Health  for  Cublmbford. 

1852. 

^HIS  was  an  action  of  replevin,  in  which,  by  consent  of  parties,  a  special 

case  was  stated  for  the  opinion  of  this  Court.    It  appeared  that  in  1789 

an  Act  of  Parliament  passed,  29  G.  3.  c.  44.  (not  printed  at  length  in 
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emption,  if  it  be  one,  in  stat  44  G,  3.  c.  Iviii.  is  of  all        1853. 

property  within  a  particular  district,  not  of  a  particular         ^i^^ 

▼. 

. Carlisle 

Local  Board 
of  Health, 
the  Statutes  at  Large),  '<  for  paving  the  footvrays  of  the  several  streets, 

publick  passages,  and  places,  within  the  town  of  (JhtbnMford,  and  hamlet 
of  Momkham^  in  the  parish  of  Chdmtfford,  in  the  County  of  Etstx ;  and 
for  cleansing,  lighting,  and  watching  the  said  town  and  hamlet ;  and  for 
removing  and  preventing  nuisances,  annoyances,  and  incroachments  therein.'* 
Sect.  1 1  gave  Commissioners,  appointed  by  the  Act,  power  to  pave  foot- 
ways within  certain  limits,  and  to  cause  the  several  streets  and  other  public 
passages  and  places  within  the  town  of  CfUtmtfard  and  hamlet  of  MouUham 
to  be  lighted,  watched  and  cleansed.  Sect  24  of  that  Act  empowered  the 
Commissioners  to  lay  rates  upon  the  **  tenants  or  occupiers  of  all  houses, 
buildings,  gardens,  tenements,  and  other  hereditaments  and  estates  which 
lie  within  the  said  town  and  hamlet,**  towards  answering  and  defraying  the 
charges  and  expenses  of  carrying  the  purposes  of  the  Act  into  execution. 
Sect  28  contained  the  following  proviso :  "  Provided  also,  That  no  person 
shall  be  subject  to  the  payment  of  any  rate  or  assessment  by  virtue  of  this 
Act,  for  or  in  respect  of  any  lands,  hop  grounds,  or  garden  ground?,  other 
than  such  gardens  as  are  adjoinins^  to,  and  let  or  occupied  with  any  mes. 
suago  or  tenement  within  the  said  town  or  hamlet  subject  or  liable  to  be 
rated  by  this  Act,  or  of  any  tithes,  or  any  moduses  or  other  payments  in 
lieu  of  tithes ;  and  that  no  person  shall  be  subject  to  the  payment  of  any 
rate  or  assessment  by  virtue  of  thu  Act  for  or  in  respect  of  any  houses, 
buildings,  gardens,  tenements,  or  other  hereditaments  or  estates  within  the 
said  parish  of  Chebiufbrd,  situate  in**  &c.,  *'  or  at  a  greater  distance  from 
the  parish  church  of  Chelmtford  aforesud  than*'  &c.  (stating  certain  limits, 
which  did  not,  however,  in  their  terms  appear,  nor  were  stated  in  the  rase, 
to  be  identical  with  those  in  sect.  11.).  Another  act  was  also  referred  to 
in  the  ease,  3  G.  4.  e.  lix.  (local  and  personal,  public),  ''for  altering  and 
enlarging  the  powers  of  an  Act**  &c.  (the  Act  before  mentioned) :  but  no 
stress  was  laid  upon  this  later  Act  in  the  argument  or  judgment.  In  1850, 
upon  petition  of  the  inhabitants  of  Chdnuford^  a  Provisional  Order  was 
made,  directing  that,  from  and  after  the  passing  of  any  Act  confirming  the 
order.  The  Public  Health  Act,  1848  (except  sect  50),  should  apply  and 
be  in  force  throughout  the  entire  area  comprised  within  the  boundaries  of 
the  parish  of  Chehmfords  that  the  local  Acts  (with  exceptions  not  here 
material)  should  be  repealed,  and  that  the  powers  and  duties  of  the  Commis- 
sioners, so  far  as  not  inconsistent  with  The  Public  Health  Act,  1848,  or  any 
by-law  to  be  made  thereunder,  or  that  Order,  should  be  transferred  to  the 
Local  Board  of  Health.  The  Provisional  Order  was  confirmed  by  The 
Public  Health  Supplemental  Act,  1850  (13  &  14  Vict  c.  32).   Afterwards, 
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Jmh€  4th. 


Archibald  Campbell  Tait,  appellant,  against 
The  Local  Board  of  Health  of  the  City  of 
Carlisle,  respondents. 


The  proviso, 
in  sect  88  of 
the  Public 
Hedth  Act, 
1848  (11  &  12 
VieL  0.  63., 
that,  if  any 
kind  of  pro- 
perty before 
the  passing  of 
the  Act  has 
been  exempt 
from  rating  by 
any  Local  Act* 
in  respect  of 
purposes  for 
which  district 
rates  may  be 
levied  under 
the  Public 
Health  Act, 
1848,  the  same 
kind  of  pro- 
perty, in  re- 
spect of  the 
same  purposes, 
and  to  the 
same  extent, 
shall  be  ex- 
empt from  dis- 
trict rates 
under  the  last 
mentioned 
Act),  applies 
only  to  ex- 
emptions in 
respect  of  the 
nature  of  the 
property. 
Not,  therefore, 
to  property 
exempt,  under 
locally  situate, 


A  SPECIAL  case  was  stated,  under  stat.  12  &  13 
Vict.  c.  45.  s.  II.,  for  the  opinion  of  this  Court, 
which  was  substantially  as  follows.  By  stat.  44  G.  3. 
e.  Iviii.  (local  and  personal  public),  ^^for  lighting  the 
streets,  lanes,  and  other  public  passages  and  places, 
within  the  city  of  Carlisle^  in  the  county  of  Cumberland^ 
and  the  suburbs  of  the  said  city ;  for  paving  the  foot- 
paths of  the  streets  of  the  said  city  and  suburbs ;  and  for 
otherwise  improving  the  said  city"  (and  which  act  is 
hereinafter  called  ''The  Carlisle  Lighting  and  Paving 
Act^X  The  Mayor,  Reconler  and  Aldermen  of  the  City 
of  Carlisle^  the  Dean  and  Chapter  of  Carlisle^  and  certain 
other  persons  therein  named,  and  their  successors  (to  be 
elected  as  in  the  said  Act  mentioned),  were  appointed 
Commissioners  for  putting  the  said  Act  in  execution. 

By  section  33  of  the  said  Act  it  was  enacted  that  the 
Commissioners  should  yearly  appoint  two  or  more  in- 
habitants or  residents  within  the  said  city  of  Carlisle^  or 
the  suburbs  thereof,  to  be  assessors  and  collectors  within 
the  said  city  and  suburbs,  in  order  to  raise  money  for  the 
purposes  of  the  Act 

a  local  Act,  in  respect  merely  of  its  locality.     Although  the  property,  so 
was  exempt  from  poor  rale. 


XVI.  VICTORIA.  493 

By  sect.  35  it  was  enacted   that  the  sud   assessors        1853. 
should  be,  and  they  were  thereby,  empowered  and  re-        ^.^^ 
quired,  respectively,  to  make  and  settle  an  equal  yearly,      carusik 
half  yearly  or  quarterly  pound  rate  or  rates,  assessment    ^'^^  ^^^^ 
or  assessments,  as  by  the  said  Commissioners  should  be 
ordered  and  directed,  upon  all  and  every  occupier  or 
occupiers  of  any  messuage,  dwelling  house  or  buildings, 
or  any  messuages,  dwelling  houses  or  buildings,  gardens^ 
or  other  hereditaments,  situate  within  the  said  city  or 
suburbs ;  such  rate  or  rates,  assessment  or  assessments, 
not  to  exceed  in  the  whole  in  any  one  year  one  shilling 
in  the  pound  on  the  improved  yearly  value  of  the,  said 
messuages,  &c. :  such  yearly  value  to  be  from  to  time 
settled  according  to  the  respective  value  at  which  such 
messuages,  &c.  should  be  respectively  rated  for  the  relief 
of  the  poor,  except  in  respect  of  the  messuages,' dwelling 
houses  or  buildings,  gardens,  or  other  hereditaments, 
situate  within  the  Abbey  of  the  said  city,  or  the  pre- 
cincts thereof;  and  which  messuages,  dwelling  houses 
or  buildings,  gardens  or  other  hereditaments,  so  situate, 
should  be  rated  and  assessed  equally  with  messuages, 
dwelling  houses  or  buildings,  gardens,  or  other  heredita- 
ments, situate  in  other  parts  of  the  said  city  or  suburbs. 

By  sect.  42  it  was  enacted  that  no  person  should  be 
rated  on  account  of  any  gardens,  garden  grounds  or 
orchard  within  the  said  city  of  CarKsk,  or  the  suburbs 
thereof,  during  the  time  they  should  be  occupied  for 
the  purpose  only  of  selling  the  fruit  and  produce  thereof, 
or  for  or  on  account  of  any  arable  meadow  or  pasture 
ground  held  or  occupied  within  the  said  city  of  Carlisle, 
or  the  suburbs  thereof;  nor  should  any  person  be  rate- 
able by  virtue  of  the  said  Act  for  or  in  respect  of  any 
stock  in  trade,  money  or  personal  estate,  or  for  or  in 
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]8o3.        of  locality  was  contemplated  by  the  Act  is  manifest  from 

^^^        the  earlier  part  of  the  same  sect.  88 ;  for  the  enactment 

Carlulf.      ^^^  rating  on  the  value  ascertained  by  the  poor  rate  is 

^dfuJdS!^    followed  by  a  proviso  for  rating  any  district  where  there 

IS  no  poor  rate  upon  an  estimate  of  the  net  annual  value, 

which  would  place  such  district  in  the  same  condition 

with  property  rated  to  the  poor.     There  is  no  general 

exemption  of  "  property"  not  previously  liable,  as  in  the 

Highway, Act,  5  &  6  W^.  4.  c  50.  s.  33.     "A  party  who 

claims  to  be  exempted  from  this  general  imposition" 

(the  highway  rate),  '*  is  bound  clearly  to  establish  such 

exemption ;"  per  fVilde  C.  J.  in  Richardson  v.  Tubbi{ay 


CaoMiTON  J.  The  odIj  question  is,  Wbetlier  the  proviso  in  sect.  88 
of  The  Public  Hedth  Act,  1848,  applies  to  exemptions  referrinn^  ex. 
dnsiTel J  to  locality,  llr.  Baddeg  has  to  shew  that  "  any  kind  of  property" 
means  property  of  all  kinds  lying  without  a  defined  limit  I  think  that 
would  be  a  strained  construction :  the  words  cannot  mean  all  property  of 
whatever  kind  lying  without.  When  we  look  back  at  sect.  28  of  staL 
39  (?.  3.  e.  41.,  we  find  kinds  of  property,  such  as  tithes,  exempted  from 
the  rate :  and  this  is  the  species  of  exemption  to  which  the  proviso  in 
question  refers.  The  only  doubt  I  had  was  suggested  by  the  words 
**  within  the  parts  to  which  the  exemption  applies  :*'  but  this,  I  think, 
means  the  property  of  the  specified  kind  within  the  particular  district. 
I  am  therefore  of  opinion  that  the  workhouse  is  not  within  the  proviso. 

(No  other  Judge  was  present.) 

Judgment  for  defendants. 

(a )  4  Cam.  S.  304. 3 1 8.  Thomptom  referred  also,  as  an  illustration  of  the 
effect  of  general  words,  in  an  Act,  in  putting  an  end  to  previous  exemptions 
from  rate,  to  the  sututes  discussed  in  a  case  of  Ftokt  and  amotker,  appel* 
lants,  V.  7%«  Mayor,  §^,  of  MdneketUr,  respondents,  which  was  determined 
in  this  Court  on  Saiurdt^t  Jnmmary  15th  1853.  A  case  had  been  stated 
for  the  opinion  of  this  Court  under  stat.  12  &  13  Viet.  e.  45.  «.  11.  The 
question  turned  upon  the  effect  of  The  MamdiegUr  General  Improvement 
Act,  1851  (14  &  15  Viet,  c.  cxix.,  local  and  personal,  public.)  Sect.  96 
enacts :  That  the  Mayor,  Aldermen,  and  Bnigesses  of  the  borough  of 
MoHcheater  **  shall  be  deemed  guilty  of  a  misdemeanour  for  reftisiog  or 
neglecting  to  repair  any  public  highway  within  the  borough,  and  shall  be 


XVI.  VICTORIA. 


505 


But,  secondly,  stat.  44  G.  3.  e.  Iviii.  does  not  in  fact  give 
any  exemption  applicable  to  the  property  in  question. 
Sect.  42   does  exempt    particular  kinds  of   property. 


liable  to  be  indicted  for  such  misdemeanour,  in  the  same  manner  as  the 
inhabitants  thereof  or  of  any  township  therein  would  hare  been  liablo  if 
this  Act  had  not  been  passed.  Sect.  97  empowers  the  Cooncil  of  the 
borough  of  Manchester,  *'  for  the  purpose  of  maintaining  and  repairing  the 
highways  within  the  borough,**  "  to  make  and  lery  a  rate  or  assessment,  to 
be  called  the  *  highway  rate,*  on  the  occupiers  of  all  such  kinds  of  property 
as  by  the  laws  in  force  for  the  time  being  might  be  assessed  to  any  highway 
rate  within  the  township  in  which  the  highways  to  be  maintained  and 
repaired  are  situate.**  The  township  of  Beawick  was  within  the  borough ; 
but  it  had  never  previously  contributed  to  any  highway  rate,  and  was  extra- 
parochial  :  and  the  following  Acts  were  referred  to  in  the  case :  59  G.  3. 
c.  xzii.,  local  and  personal,  public,  "  for  providing  that  the  several  high- 
ways  within  the  parish  of  Manehetter,  in  the  County  Palatine  of  Lanctuter, 
shall  be  repaired  by  the  inhabitants  of  the  respective  townships  within 
which  the  same  are  situate  ;**  6  G,  4.  c.  li.,  local  and  personal,  public,  "  for 
making  and  maintaining  a  road  from  Great  AncoaU  Street  in  the  town  of 
Manehetter,  in  the  County  of  Lancaeter,  to  join  a  diversion  of  the  Man- 
ehetter and  Salter*»  Brook  Road  in  Anderthato,  in  the  parish  o^  Ashton-under- 
Lyne,  in  the  said  county,  and  two  branches  of  road  communicating  there- 
with;** 14  &  15  Vict.  c.  zli.,  local  and  personal,  public,  *' to  continue  the 
term  of  the  Act  of  the  Sixth  year  of  Oeorge  the  Fourth,  chapter  fi<'ty  one 
(local),  so  far  as  relates  to  the  turnpike  road  between  Manehetter  and 
Andenthaw  in  the  parish  of  AthUn^under-Lyne,  all  in  the  County  Palatine 
of  Laneatteri  and  to  make  better  provision  for  the  repair  of  the  road ; 
and  for  other  purposes.**  The  question  was.  Whether  property  within  the 
township  of  Bettaick  was  liable  to  the  highway  rate. 

Hugh  Hill,  for  the  respondents,  referred  to  Regina  v.  Lordtmere  ( 1 5  Q. 
B.  689.),  and  Rex  v.  Kingsmoor  (2  B,  ^  C,  190.) ;  but  he  contended  that, 
assuming  the  eflfect  of  the  previous  Acts  to  be  that  the  township  of  Betwiek 
was  not  liable  to  repair  the  roads  within  it,  still  sect  97  of  the  Manchester 
Improvement  Act,  1851.  was  conclusive. 

Paahley  appeared  for  the  appellants ;  but,  upon  being  asked  by  the  Court 
(Lord  Campbdl  C.  J.,  Coleridge,  Wightman  and  Crtmpton  Js.)  whether  the 
last  mentioned  Act  was  not  conclusive,  he  admitted  that  the  objection  to 
the  liability  could  not  be  sustained. 

Judgment  for  respondents. 


1853. 
Tait 

V. 

Carlisle 

Local  Board 

of  Health. 
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1853.        *^c^*  ^^  enables  the  then  Commissioners  to  rate  the 

Tait        property  in  the  city,  except  the  Abbey,  and,  as  to  that, 

^    ^'  directs  that  it  shall  be  rated  equally  with  the  other 

Carlisle  ^       •' 

lA)cal  Board    property.     Sect.  62  enacts  that  the  Commissioners  shall  • 

of  Health.       f     r      J 

not  exercise  any  power,  except  as  directed  by  the  Act, 
within  the  precincts  of  the  Abbey ;  but  that,  as  to  these 
precincts,  the  Dean  and  Chapter  shall  be  Commissioners, 
if  they  think  fit  to  exercise  such  power.  The  provisions 
relate  merely  to  the  persons  who  are  to  execute  the 
powers. 

Pearson,  contra.  First,  this  property  was  exempt  from 
rating  under  stat  44  G.  3.  c.  Iviii.  Under  sect.  35,  the 
substantive  rating  clause,  the  property  within  the  Abbey 
is  expressly  excepted.  Sect.  62  also  expressly  provides 
that  the  Commissioners  shall  have  no  power  to  rate  the 
property  within  the  precincts :  though,  if  the  Dean  and 
Chapter  think  fit,  they  themsclyes  may  set  the  Act  in 
motion  within  the  precincts,  acting  as  Commissioners 
themselves,  and  iu  that  case  rating,  as  directed  in 
sect.  35,  the  precinct  equally  with  the  rest  of  the  city. 
By  sect  49  the  moneys  raised  by  the  rates  will  be 
applied  to  lighting  the  streets,  lanes,  and  other  public 
passages  and  places  of  the  city ;  but  the  precincts  of 
the  Abbey  will  not  share  in  this  unless  the  Dean  and 
Chapter  choose  to  adopt  the  Act.  And  they  in  fact 
are  not  likely  to  derive  benefit  from  the  Act:  the 
property,  occupied  to  a  great  extent  by  priyate  gardens, 
will  not  require  lighting.  So,  as  to  the  footpaths  in 
sect  55,  the  preciifcts  are  expressly  taken  out  of  the 
enactment  Secondly,  The  Public  Health  Act,  1848, 
does  not  apply  to  such  a  case.  The  Act,  by  sect.  8, 
can  be  applied  to  any  city  &c.  only  upon  the  petition  of 


XVL  VICTORIA.  507 

not  less  than  one  tenth  of  the  inhabitants  rated  to  the  1853. 
relief  of  the  poor:  the  inhabitants  of  the  precinct  would  tait 
thus  have  no  voice  in  adopting  or  refusing  to  adopt  the  carublk 
provisions.  [Thompson  pointed  out  that  the  case  did  ^^^^S?^ 
not  state  that  the  occupiers  of  the  precinct  were  not 
rated  to  the  poor,  though  this  might  be  probable,  from 
the  ordinary  usage  elsewhere.]  If  that  is  denied,  the 
Court  will  send  back  the  case  to  be  restated  as  to  this 
feet,  unless  the  fact  be  held  unimportant.  The  Public 
Health  Act,  1848,  should  be  read  as  if  the  Provisional 
Order,  and  the  confirming  statute,  were  incorporated  with 
it.  Then  the  effect  of  the  Provisional  Order,  so  incor- 
porated in  sect  88,  will  be  that  the  whole  of  the  area 
within  the  city,  saving  the  exempted  part,  shall  be  that 
within  which  the  Act  shall  be  in  force.  It  is  said  that  the 
words  "any  kind  of  property"  are  inapplicable  to  pro- 
perty exempted  generally  by  reason  of  its  situation :  but 
surely  one  kind  of  property  is  that  which,  in  respect  of 
its  locality,  has  peculiar  quaHties.  [Crompton  J.  At 
the  beginning  of  sect.  88  the  rate  is  directed  to  be  made 
upon  the  occupier  "  of  all  such  kinds  of  property  as  by 
the  laws  in  force  for  the  time  being  are  or  may  be 
assessable  to  any  rate  for  the  relief  of  the  poorf  can 
that  refer  to  a  kind  of  property  assessable  or  not  merely 
in  respect  of  locality  ?]  To  qualify  the  exemption  in 
the  later  part  of  the  section  by  an  inference  thus  drawn 
from  a  distinct  and  separate  part  of  the  section  would 
be  equivalent  to  repealing  an  affirmative  statute  by 
implication  from  another  affirmative  statute,  which 
cannot  be  done;  a  principle  which  is  illustrated  by 
Fosters  Case  (a),  Goldson  v.  Btick  {b\   Rex  v.  Idle  (c), 

(ci)   1 1  Rep,  5(5  h.  62  h.  (6)  15  Ea»i,  372. 

(c)  2  B,  Sf  Aid,  149. 
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1853.        RegiTUL  v.  St  Leonard Sj  Shoreditch  (a),  Usher  v.  fVal- 

7f^        ters(b)y  Pilkingtonw.  Cooke  {c)^  WriglUupv.  Greenacre  {d). 

Carlisle      ^^  ^ff^na  v.  St.  Georffe,  Southwark  (e),  words  of  a  sta- 

^f^H^uiT*    tute  expressly  empowering  to  rate  all  inhabitants  and 

occupiers  of  houses  were  held  to  be  controlled  by  an 

exemption  recognised,  though  not  expressly  given,  in 

another  part  of  the  same  statute. 

T.  P.  E.  Thompson,  in  reply.  Sect.  8  of  The  Public 
Health  Improvement  Act,  1848,  cannot  be  construed  as 
excluding  from  the  application  of  the  Act  all  districts 
the  inhabitants  of  which  are  not  rated  to  the  poor.  It 
merely  makes  the  assent  of  a  certain  portion  of  rated 
inhabitants  a  test  of  the  fact  that  the  place  may  generally 
be  benefitted  by  the  adoption  of  the  Act:  and  the 
petition  is  followed,  not  by  the  immediate  application 
of  the  Act,  but  by  the  appointment  of  an  inspector. 
Whatever  class  of  inhabitants  were  fixed  upon  for  this 
purpose,  some  anomaly  like  that  suggested  on  the 
other  side  would  arise.  (He  was  then  stopped  by  the 
Court.) 

Erle  J.  {g).  The  question  is,  Whether  a  rate  can  be 
laid  by  the  Local  Board  of  Health  on  a  house  which  is 
within  the  area  of  the  city  and  also  within  the  precinct 
of  the  Abbey.  Mr.  Pearson  contends  that  the  Provisional 
Order  could  not  take  effect  within  the  precinct  because 
the  inhabitants  are  not  rated  to  the  relief  of  the  poor, 
and  the  jurisdiction  of  the  Board  of  Health  cannot  come 

(a)  13  Q.  fi.  964.  (6)  4  Q.  B.  553. 

(c)  16  M.  fr  W.  615.  (</)  10  Q.  B,  1. 

(e)  10  Q.  B.  852. 

(g)  Lord  Campbett  C.  J.  and  Coleridgt  J.  woro  absent. 
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into  existence  without  the  petition  of  one  tenth  of  the  1853. 
inhabitants  who  are  so  rated.  But  I  think  it  is  not  tait 
essential  to  the  jurisdiction  that  the  inhabitants  of  the  Carlisle 
particular  spot  should  be  rateable  to  the  poor.  What  ^2f^J^^ 
Parliament  has  required  is  the  petition  of  one  tenth  of 
the  inhabitants  rated  to  the  poor  within  the  whole 
boundary :  if  there  be  such  a  petition,  all  the  inhabi* 
tants,  rated  to  the  poor  or  not,  are  brought,  within  the 
8th  section  of  The  Public  Health  Act,  1848.  Such  a 
petition  was  made :  and  the  Provisional  Order  puts  the 
Act  into  operation  over  the  whole  area  of  the  city. 
There  can  therefore,  according  to  ordinary  under- 
standing, be  no  doubt  that  the  Local  Board  of  Health 
may  act  within  the  precinct.  Then,  the  general  power 
to  rate  being  given  to  this  extent,  the  main  ppint  for  the 
appellant  is  that  the  property  within  the  precinct  falls 
within  the  exemption  in  the  third  proviso  of  sect.  88, 
inasmuch  as  property  so  situated  is  exempt  from  rate 
by  Stat  44  G.  3.  c.  Iviii.  Now,  assuming  that  such  an 
exemption  is  created  by  the  statute  last  mentioned,  the 
question  propounded  is.  Whether  the  third  proviso  in 
sect  88  of  the  Public  Health  Act,  1848,  applies.  I  am 
of  opinion  that  it  does  not ;  and  that  the  proviso  does 
not  extend  to  property  exempted  in  respect  of  its  locality, 
but  only  to  property  exempted  in  respect  of  its  kind. 
To  make  this  distinction  intelligible :  in  almost  all  local 
Acts  for  lighting  and  paving,  certain  kinds  of  property 
are  selected  for  exemption,  in  consideration  of  the  nature 
of  the  property  which  derives  benefit  from  the  Act: 
one  kind  of  property  may  derive  such  benefit :  another, 
such  as  arable  and  pasture  land,  may  not,  and  is  there- 
fore exempted  from  the  rate ;  and  it  was  thought 
reasonable  to  perpetuate  such  an  exemption.     That  I 
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1853.  take  to  be  the  meaning  of  this  clause.  Now,  so  con- 
Tait  struing  it,  and  assuming  that  all  the  property  within  the 
Carlisle  precinct  is  exempted  under  stat  44  G,  3.  c.  Iviii.,  it  is 
^HeahkT  ^^^^  ^^*^  ^^®  ^'°^  ®^  property  now  in  question  is  not  to 
be  exempted  under  sect  88  of  the  Public  Health  Act, 
1848 :  it  is  the  very  kind  of  property  which  ought  to  be 
rated.  In  the  case  which  has  been  referred  to  (a)  a 
construction  was  put  upon  this  clause:  and  we  held 
that  no  property,  merely  by  virtue  of  its  being  previously 
exempted  in  respect  of  its  locality,  fell  within  the  ex- 
emption in  the  proviso.  That  is  an  answer  to  the  main 
point  urged  in  favour  of  the  appellant.  As  to  the  as- 
sumption itself,  that  the  property  so  situate  was  exempt 
from  rating  under  stat.  44  G.  3.  c.  Iviii.,  if  it  were  neces- 
sary to  con^der  it,  I  am  by  no  means  of  opinion  that  it 
is  a  true  assumption.  Sect  35  declares  what  is  to  be 
rated :  and,  imder  this,  it  is  impossible  to  contend  that 
the  property  is  not  to  be  rated  at  all ;  there  is  an  affirma- 
tive enactment  that  it  shall  be  rated  equally  with  other 
hereditaments :  but  this,  it  is  suggested,  is  inconsistent 
with  section  62.  I  incline  to  think  that  this  section 
meant  only  to  give  the  Dean  and  Chapter  the  option  of 
having,  within  the  precinct,  the  sole  authority  of  com- 
missioners :  and  then  to  provide,  by  the  words  in  sect  35 
which  otherwise  have  no  meaning,  how  the  property 
within  the  precinct  is  to  be  rated,  seemingly  giving 
the  Commissioners  who  act  for  the  rest  of  the  city 
power  to  act  if  the  Dean  and  Chapter  do  not  think 
proper  to  execute  their  powers.  I  incline  to  think  that 
this  is  the  effect  Sect  63,  it  is  true,  appears  to  make 
it  penal  on  the  Dean  and  Chapter  not  to  exercise  their 

(a)  Ante»  p.  500,  note  (a). 
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powers:   but  that,  1  think,  may  mean  only  the  case        1853. 
where  they  have  declared   their  intention   to  execute        ^~ 

them,  but  afterwards  neglect  to  do  so.     On  the  whole,  carlwlb 

I  am  of  opinion  that  this  rate  is  valid.  ^HeaUh^ 

Cbompton  J.  I  am  of  the  same  opinion.  Mr.  Pear- 
son contends  that  an  exemption  is  given  by  stat  44  G.  3. 
c.  Iviii.,  and  that  this  is  not  taken  away  by  the  Public 
Health  Act,  1848.  I  think  he  failed  on  both  points. 
If  it  were  necessary  to  decide  the  first,  I  should  be  of 
opinion  that  stat.  44  G.  3.  c.  Iviii.  gave  no  such  exemp- 
tion. The  3dth  section  expressly  enacts  that  the  pro* 
perty  shall  be  rated  equally  with  other  property.  That 
does  not  appear  to  me  to  be  altered  by  sect.  62 :  the 
meaning  may  well  be  that  the  power  is  to  be  exercised 
by  the  Dean  and  Chapter,  if  they  think  proper,  and  that 
they  shall  carry  this  out  by  rating  equally  with  the  other 
property.  But,  whether  this  be  so  or  not,  I  think  Mr. 
Pearson  did  not  make  out  the  second  point.  He  sug- 
gests that  no  benefit  arose  to  the  Dean  and  Chapter 
under  stat  44  G.  3.  c,  Iviii.,  because  they  cannot  place 
lamps  in  a  place  where  the  greater  part  of  the  space 
may  be  occupied  by  private  gardens.  But  they  are 
benefitted  by  the  whole  city  being  lighted,  which  facili- 
tates the  access  to  and  from  the  precinct.  The  only 
point  upon  which  I  felt  a  doubt  was  as  to  sect  8  of  the 
Public  Health  Act,  1848.  But  we  cannot  hold  that, 
where  a  small  part  of  a  city  happens  not  to  be  rated  to 
the  poor,  the  benefit  of  the  Act  is  not  to  be  applied 
throughout  the  whole  city.  The  main  question  turns 
on  the  proviso  in  sect  88  :  and,  as  to  that,  the  point  has 
already  been  decided  in  the  case  which  has  been  men- 
tioned.    There  can  be  no  doubt  that.**  kind  of  property" 
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refers  to  the  sort  of  property,  not  to  its  locality :  that  is 
clearly  the  meaning  of  the  words  in  the  earlier  part  of 
the  section ;  and  the  exempting  proviso  must  use  them 
in  the  same  sense. 

Judgment  for  respondents. 


Moudajf, 
JuH§  6th. 


Thomas  Tubner  and  John  Turneb  against 
Thomas  Henry  Evans. 


/^OUNT  reciting  that  defendant,  before  the  making 
of  the  after  mentioned  agreement,  carried  on  the 
business  of  a  wine  and  spirit  merchant  at  Camarvoru 
And  that,  by  an  agreement  between  plaintifis  and 
defendant,  in  consideration  that  plaintiffs  would  pur- 
chase from  defendant  his  house  and  premises  at  Carnarvon 
for  1400/.,  and  his  stock  in  trade  and  household  furni- 
ture there  at  a  valuation,  and  would  pay  defendant 
2000/.  in  the  nature  of  and  as  a  premium  for  the  good 
will  of  the  said  business  of  a  wine  and  spirit  merchant 
then  carried  on  by  defendant,  defendant  promised  that 
he  should  not,  nor  would,  at  any  time  or  times  there- 
after, by  himself,  his  partner  or  agent,  or  otherwise 
howsoever,  either  directly  or  indirectly,  set  up,  embark 
in,  or  carry  on,  the  business  or  trade  of  a  wine  or  spirit 


Action  on  an 
agreement, 
by  which  de- 
fendant, a  wine 
merchant  at 
C,  sold  to 
plaintiffs  his 
house  and  pre- 
mises  at  C 
and  his  stock 
in  trade,  and 
also  sold  the 
good  will  of 
bis  business, 
and  in  con- 
sideration 
thereof  pro- 
mised tnem 
not  directly 
or  indirectly 
to  *<  set  up, 
embark  in,  or 
carry  on,  the 
business  or 
trade  of  a 
wine  mer- 
chant at  C, 
or  at  any  other 
town  or  place 

within  the  three  counties  of  C,  A,  or  3f.'*  Breach :  That  he  had  done  so.  Issue  thereon. 
On  the  trial,  it  was  admitted  that,  after  the  agreement,  defendant  commenced  business,  as 
a  wine  merchant,  at  a  town  not  within  the  prohibited  district,  and  from  thence  in  many 
instances  supplied  wine  to  persons  resident  within  the  district,  in  pursuance  of  orders  solicited 
by  him  within  the  district :  but  he  had  no  residence,  warehouse  or  place  of  business  within 
the  district :  and  it  was  left  to  the  Court,  as  a  mixed  question  of  law  and  fact,  to  say  whether 
this  was  a  breach.  Held :  that  defendant  might  carry  on  business  within  the  district,  to 
such  an  extent  as  to  be  a  breach  of  the  contract,  though  ho  had  neither  place  of  business 
nor  stores  within  the  district.  And  held  also,  as  a  matter  of  fact,  that  he  had  supplied  wine 
so  systematicsilly  within  the  district,  as  to  have  made  a  business  of  it.  And  the  verdict  was 
entered  for  plaintiff. 
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merchant  at  Carnarvon^  or  at  any  other  town  or  place        1853. 
within  the  three  counties  of  Carnarvon^  Anglesea  and       Tukner 
Merioneth.     Breach:  That  defendant  did,  by  himself,       evanb. 
his  partner  and  agents,  and  otherwise,  directly  and 
indirectly,  set  up,  embark  in  and  carry  on  the  trade  and 
business  of  a  wine  and  spirit  merchant  at  Carnarvon^ 
and  in  other  towns  and  places  within  the  counties  of 
Carnarvon^  Anglesea  and  Merioneth.     Plea:  A  traverse 
of  the  breach  in  terms.     Issue  thereon. 

On  the  trial,  before  Maule  J.,  at  the  last  Carnarvon 
Assizes,  it  appeared  that  the  plaintiff  Thomas  Turner 
and  his  brother  Lewellyn  Turner^  on  20th  May  1845, 
entered  into  a  written  agreement  to  purchase  the  good 
will  of  the  business  of  the  defendant,  who  was  then  about 
to  retire.  The  material  part  of  the  agreement  was  to 
the  same  effect  as  that  set  out  in  the  count.  On  2d  June 
1845,  by  agreement  between  the  plaintiff  Thomas  Turnery 
Lewellyn  Turner^  the  defendant  and  the  plaintiff  John 
Turner^  some  alterations,  not  material  to  the  present 
case,  were  made  in  the  terms  of  the  purchase;  and 
the  plaintiff  John  Turner  was  substituted  for  Lewellyn 
Turner.  The  two  plaintifis  paid  the  defendant  the 
stipulated  price,  and  carried  on  business  in  Carnarvon 
and  the  other  counties  as  successors  to  the  defendant, 
who  removed  from  Carnarvon,  and  was  not  engaged 
anywhere  in  the  wine  or  spirit  trade  till  the  year  1851, 
when  he  set  up  business  as  a  wine  and  spirit  merchant 
in  Chester.  The  plaintiffs  applied  to  Kindersley  V.  C. 
for  an  injunction  to  prohibit  the  defendant  from  carrying 
on  the  business  of  a  wine  or  spirit  merchant  within  the 
prohibited  counties ;  alleging  that  he  personally  and  by 
his  agents  solicited  orders  from  old  customers  in  those 
counties,  and  supplied  them  from  his  place  of  business 

VOL.  IL  2   L  E.   &   B.  . 
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1853.        at  Chester.     The  Vice  Chancellor,  without  expressing 
Turner      ^^7  opinion  as  to  whether  the  facts  alleged  would  or 

Evans.  ^oxM.  not  be  a  breach  of  the  agreement,  ordered  that, 
on  the  defendant  undertaking  to  keep  accounts  of  his 
dealings  within  the  counties,  the  motion  should  stand 
over  till  the  plaintifis  brought  an  action.  On  appeal  by 
the  plaintifis  to  the  Lords  Justices,  their  Lordships 
difiered  in  opinion.  Lord  Cranworth  was  of  opinion 
that  the  facts  alleged  were  not  a  breach  of  the  agree- 
ment. Lord  Justice  Knight  Bruce  was  of  opinion  that 
they  were  a  breach,  and  that  there  ought  to  be  an 
injunction.  The  Lords  Justices  under  these  circum- 
stances did  not  vary  the  Vice  Chancellor's  order.  At 
the  trial  the  facts  were  ultimately  agreed  upon.  It  was 
admitted  by  both  sides  that,  since  the  execution  of  the 
agreement,  the  defendant  had  set  up  business  as  a  wine 
and  spirit  merchant  at  Chester,  and  had  in  fifty  instances 
supplied  wine  and  spirits  to  persons  resident  in  Car- 
narvan,  and  in  other  towns  and  places  within  Carnarvon, 
Anglesea  and  Merioneth,  in  pursuance  of  orders  solicited 
by  him  personally  and  by  his  agents  from  those  persons 
within  Carnarvon,  and  the  said  other  towns  and  places : 
and  that  defendant  had  no  place  of  residence,  warehouse, 
cellars  or  place  of  business  within  Carnarvon  or  the  said 
other  towns  and  places.  On  these  admitted  facts,  the 
learned  Judge  directed  a  verdict  for  the  defendant,  with 
leave  to  move  to  enter  a  verdict  for  the  plaintifis  with 
nominal  damages. 

Webby,  in  the  ensuing  term,  obtained  a  rule  Nisi 
accordingly. 

Bramwell,  Mclntyre  and   V,   Williams   now  shewed 
cause.      The   whole    question   is,    What  is  meant  by 
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^'setting  up  or  carrying  on  the  business  of  a  wine  or        1853. 
spirit  merchant'*  at  a  place?    There  is  no  doubt  that,  if      tubner" 
a  person,   not  aware  of  the  previous  agreement  with       evaVs. 
the  plaintiffs,  were  asked  the  question,  "Where  did -Eran^ 
set  up  his  business  in  1851  ?"  he  would  answer  "  Chester.^ 
If  a  man  is  to  be  considered  as  setting  up  his  business 
wherever   he   solicits  a  customer,    he    sets  up   many 
businesses,   not  one.     The   fact,   that   the   trade   thus 
carried  on  at   Chester  is  or  may  be  injurious  to  the 
trade  at  Carnarvon  purchased  by  the  plaintiffs,  should 
not  affect  the  question/    That  might  be  a  good  reason 
why  the  plaintiffs  should  have  stipulated  that  the  de- 
fendant should  not  trade  with  persons  in  the  counties ; 
but  it  cannot  alter  the  bargain,  which  is  only  that  he 
should  not  carry  on  the  trade  there.     Could  it  be  said 
that,  if  a  customer,   resident  at   Carnarvon^  came   to 
Chester  and  gave  an  order  to  the  defendant,  the  defend- 
ant was  bound  to  refuse  to  supply  ?    If  not,  how  can  it 
make  a  difference  if  the  order  is  given  at  Carnarvon  f 
[Crompton  J.     We  must  take  it,  on  these  admissions, 
that  the  wine  and  spirits  were  supplied  in  the  ordinary 
way,   the  wine   merchant  delivering  the  wine  at  his 
customer's  abode.     If  so,  in  each  of  these  cases,  the 
contract  for  sale  of  the  wine,  and  the  delivery,  both 
take  place  in  Carnarvon*     Is  it  not  a  question  of  degree 
whether  those  instances  amount  to  carrying  on  trade 
there?    If  a  wine  merchant  has  his  stores  in  Dublin 
and  supplies  many  customers  in  England^  which  is  a 
common  case,  is  not  he  a  trader  in  England  within  the 
bankrupt  law  ?]     Perhaps  he  is ;  for  he  trades :  but  the 
question  here  is,  not  whether  he  trades  in  Camarvony 
but  whether  he  sets  up  or  carries  on  the  trade  which 
was  purchased   by  the   plaintiffs.     I^icences  must,   by 
2  L  2 
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1853.  Stat.  6  G.  4.  c.  81.  s.  7.,  specify  the  place  at  which  the 
Turner""  ^^^  or  business  is  to  be  carried  on.  The  plaintifls* 
Evans  licence  would  specify  Carnarvon  ;  the  defendant's  Chester, 
Lord  Justice  Knight  Bruce  seems  to  have  been  princi- 
pally influenced  by  an  impression  that  the  defendant 
was  defrauding  the  plaintiffs.  But  no  such  consideration 
should  influence  the  construction  of  the  agreement, 
which  depends  on  the  meaning  of  the  words  used. 

Sir  F.  Thesiger^  Wehbyy  E.  Beavan  and  Coxon^  in 
support  of  the  rule.  The  question  depends  on  the 
meaning  of  the  words:  but  they  are  to  be  construed 
with  reference  to  the  transaction  with  respect  to  which 
they  are  used.  Here  the  words  are  used  in  a  contract, 
by  which  the  defendant  sells  a  business ;  and  he  promises 
not  to  set  up  or  carry  on  that  business  in  the  counties  of 
Carnarvon^  Angksea  or  Merioneth,  He  had  no  ware- 
houses in  Anglesea  or  Merioneth :  and  before  the  agree- 
ment he  carried  on  business  in  those  two  counties  from 
Carnarvon^  precisely  as  he  now  does  from  Chester. 

Lord  Campbell  C.  J.  This  case  has  been  ably 
ai^ued :  but,  afler  hearing  all  that  has  been  uif;ed  by 
the  defendant's  counsel,  I  come  to  a  conclusion  favour- 
able to  the  plaintiffs.  The  question  was,  at  the  trial, 
lefl  to  the  (]ourt  as  a  mixed  question  of  law  and  fact ; 
which  in  truth  it  is.  The  question  of  law  is.  Whether 
there  could  be  an  infiringement  of  the  defendant's  pro- 
mise, it  being  admitted  that  the  defendant  had  no  place 
of  residence,  warehouse,  cellars  or  place  of  business 
within  the  prohibited  district.  I  am  of  opinion  that 
without  having  any  one  of  these  the  defendant  might 
break  the  contract.     In  ascertaining  what  the  meaning 
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of  the  contract  is,  I  must  look  to  the  circumstances ;  and  i8o3. 
the  language  used  is  to  be  understood  with  reference  to  ""^tl^nebi" 
those.  I  am  not  now  to  say  what  the  phrase  "  carrying  ev^ns. 
on  business  at  a  place"  may  mean  in  the  Excise  Acts,  or 
in  other  contracts ;  but  to  say  what,  in  common  sense, 
it  means  when  used  by  one  who  sells  the  business  of  a 
wine  merchant  for  a  large  sum  of  money  and  promises 
that  he  will  not  directly  nor  indirectly  carry  on  that 
business  within  a  specified  district  It  cannot  then  be 
supposed  to  mean  that  he  may,  after  selling  the  good  will 
of  that  business,  do  what  he  will  within  the  district 
provided  he  has  no  cellars  or  stores  within  it.  If  so,  the 
intention  of  the  parties  might  be  completely  defeated. 
The  intention  was,  that  the  plaintifis  who  purchased  the 
good  will  of  the  defendant's  business  should  supply  his 
customers.  But,  according  to  the  defendant's  construc- 
tion, he  might  be  in  Carnarvon  every  day,  solicit  orders 
from  every  customer  in  the  place,  and  supply  them  as 
beforcy' except  that  the  wine  must  be  brought  from  a 
cellar  outside  tbe  district ;  and  thus  he  might  effectually 
defraud  the  plaintiffs  of  the  business  which  they  bought 
and  paid  for.  I  think,  however,  that  it  is  not  of  the 
essence  of  the  business  of  a  wine  merchant  to  have  a 
warehouse,  cellar  or  place  of  business  at  all :  and,  con- 
sequently, that  there  might,  in  point  of  law,  be  a  breach 
of  this  contract  by  the  defendant  without  his  having  any 
of  those.  Then,  that  being  so,  there  comes  the  question 
of  &ct :  and  I  am  now  substituted  for  a  juryman ;  and  I 
am  to  say  whether  what  has  taken  place  was  a  breach  in 
fact  I  look  at  the  admissions  in  this  case ;  and  I  find 
that  the  defendant  from  his  cellars  in  Chester,  in  fifty 
instances,  supplied  persons  in  Carnarvon  and  elsewhere 
within  the  three  counties,  in  pursuance  of  orders  solicited 
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1853.  ^y  him  personally  and  by  his  agents  within  the  district. 
Turner"  ^^^  ^^^^  ^^^  ^^^  defendant's  promise?  That  he  would 
Evans  "^^  "  "^^  himself,  his  partner  or  agent,  or  otherwise 
howsoever,  either  directly  or  indirectly  set  up,  embark 
in,  or  carry  on,  the  business  or  trade  of  a  wine  or  spirit 
merchant  at  Carnarvon,^  or  at  any  other  town  or  place 
within  the  three  counties  named.  On  the  admissions,  I 
think  he  did  directly  carry  on  the  business  at  and  in 
Carnarvon;  for  I  see  no  distinction  here  between  the 
words  "at'*  and  "in."  What  has  he  done?  He  has,  as 
a  wine  merchant,  systematically  solicited  in  Carnarvon 
orders  from  customers  there,  which  he  executed  in 
Carnarvon.  If  he  had  had  stores  there  to  which  he 
once  for  all  brought  his  wine,  and  from  thence  delivered 
it  to  his  customers,  it  is  admitted  that  it  would  be  a 
breach.  Can  it  make  any  difference  that,  toties  quoties, 
the  wine  is  brought  by  the  defendant's  agents  from 
Chester^  and  delivered  to  the  customer  from  the  defend- 
ant's cart  at  Camarvmiy  instead  of  from  his  stored  there  ? 
I  am  of  opinion  that,  if  this  is  done  systematically,  it  is 
carrying  on  the  business  of  a  wine  merchant.  If  done 
now  and  then,  to  oblige  an  old  customer  or  the  like,  it 
would  be  no  breach  of  the  contract ;  for  that  would  not 
be  carrying  on  business :  but  here  it  was  done  on  system. 

Erle  J.  (a).  The  defendant  sold  the  good  will  of 
his  business  of  a  wine  merchant  at  Carnarvon  for  200021, 
and  contracted  with  the  purchasers  not  to  carry  on  the 
business  of  a  wine  merchant  at  Carnarvon^  or  at  any 
other  place  within  Carnarvon^  Anglesea  or  Merioneth: 
and  he  has,  as  a  wine  merchant,  obtained  and  executed 

(a)   Coleridge  J.  was  absent. 
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as  many  orders  as  be  could  get  from  customers  within        1853. 
those  counties:  and  we  are  called  on  to  say  if  that  is  a       turner 
breach  of  the  contract     The  defendant  says  it  is  not,        evans. 
for  be  has  his  counting  house,  clerks  and  cellars  at  Ches-- 
tery  not  within  the  district  The  language  of  all  contracts 
must  be  construed  with  reference  to  the  circumstances; 
and  the  intention  is  to  be  collected  from  the  words  as 
used  with  reference  to  these.     Here  the  parties  agree  to 
buy  and  sell  the  good  will  of  a  business  for  a  sum  of 
money.     The  object  was,  that  the  purchasers  might  get 
the  profits  of  that  business.      How  are  those  profits 
earned,  but  by  obtaining  and  executing  orders  for  wine  ? 
I  think  clerks,  warehouses,  cellars,  &c,  are  but  appliances 
and  incidents  to  the  business.     The  business  may  be 
carried  on  without  any  of  them,  by  a  person  who  obtains 
and  executes  orders,  and  cannot  be  carried  on  unless 
orders  are  obtained:  then,  construing  the  contract  here 
according  to  the  intention,  to  be  gathered  fix)m  the 
words  as  used  in  such  a  transaction,  I  think  there  is 
a  breach. 

Crompton  J.  Mr.  Bramwell  asks  us  to  put  the  same 
sense  on  the  words  *'  carry  on  business  at  a  place"  that 
would  be  put  on  them  by  a  person  who  does  not  know 
anything  about  the  contract :  and  he  says  such  a  person 
would  say  that  the  defendant  carried  on  his  business  at 
Chester^  not  at  Carnarvon.  But  I  do  not  think  that  is 
the  way  in  which  contracts  are  to  be  construed.  We  are 
to  look  at  the  whole  instrument  and  the  object  of  the 
parties,  and  see  what  is  the  intention  to  be  collected 
firom  the  whole  of  the  language  with  reference  to  those. 
Here  the  object  was  to  sell  to  the  plaintiffs  the  connec- 


V. 
EVANB. 


520  TRINITY  TERM. 

1853.  ^^o"  ^^^  good  will  of  the  defendant's  business  as  a  wine 
T^^j^^^j^  merchant ;  and  for  that  object  the  defendant  promises 
not  directly  or  indirectly  to  carry  on  that  business 
within  the  three  counties.  It  seems  to  me  he  has  done 
so,  indirectly  at  all  events,  if  not  directly.  The  business 
of  a  wine  merchant  is  to  make  a  profit  by  selling  and 
delivering  wine.  The  defendant  has,  systematically, 
agents  in  the  prohibited  district  soliciting  and  executing 
orders  for  wine.  It  is  not  material,  I  think,  how  he 
brings  the  wine  to  his  customers,  whether  from  stores 
within  the  district  or  without.  The  wine,  whether 
delivered  from  stores  or  from  a  cart,  is  equally  sold  and 
delivered  in  the  district  I  do  not  see  that  it  is  at  all 
necessary  that  he  should  have  any  wine  within  the 
district,  if  he  is  evading  his  contract  I  think  the  ques- 
tion is  one  of  fact:  Was  he  doing  this  on  system?  For 
he  would  not  be  carrying  on  business  if  he  did  it  only 
now  and  then :  but  on  that  point  there  is  ample  evidence 
to  justify  a  verdict  for  the  plaintifis. 

Rule  absolute. 
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In  the  matter  of  Edward  Boycb. 


Tuetdau, 
June  7th. 


clerk  of  the  said  court 


A    WRIT  of  habeas  corpus  ad  subjiqieiulum  issued^  To  a  habeas 

directed  to  the  keeper  of  The  Debtors'  Prison  for  mbjiciendom, 

London  and  Middlesex  in  the  City  oi  Lond&n^  command-  th™keeper"of 

ing  him  to  have  the  body  of  Edward  Boyce  before  the  phw?!!!?*/"!. 

V.OUrc,«C.  the  body  of  p. 

Thomas  Burdon,   the  keeper^  by  his  return,  dated  before  the 

*■  "  court,  toe 

6th  June  1853,  certified  that  Bovce  "is  detained  in  my  keeper  made 

,  a  return  that 

custody  by  virtue  of  a  certain  warrant  of  commitment  ^.wasdetained 
made  and  issued  on  the  22d  day  of  March  last  past,  by  virtue  of  a 
under  the  seal  of  the  county  court  of  Middlesex,  holden  county  court 
at  Brentford  Town  Hall,  and  under  the  hand  of  the  for^mtTtT' 

And  that  the  said  Edward  fortySlyf/''" 
Boyce  was  brought  into  my  custody  under  and  by  virtue  ^V  **V°ir 

of  such  warrant  on  the  3d  day  of  May  last  past ;  and  m  *  defendant 

against  whom 

which    warrant    is    as   follows."      Then   followed   the  judgment  had 

passed  in  the 

numbers  of  the  plaint,  &c.       "  *  In  the  county  court  county  court. 

of  MideHesexy  holden  at  Brentford  Town  Hall :  Between  was^in  tl^ 
Benjamin  Clements,   plaintiff,    and  Edward  Boyce,  de-  thesc^^^ui™ 
fendant:  To  the  high  bailiff  and  others  the  bailiffs  of  J^fp^JS'cr 

made  under 
Stat.  12&  13 
Viet.  e.  101.  «.  12.  The  return  stated,  in  addition,  that  B.  was  brought  into  his  custody  on 
a  previous  day  under  a  similar  warrant  of  commitment,  on  the  same  judgment,  for  seven 
days:  that  B,  remained  in  the  keeper's  custody  for  that  term:  that  B.  was  afterwards 
brought  into  the  keeper's  custody,  on  another  warrant,  on  the  same  judgment,  for  commit- 
ment, for  forty  days,  and  that  B.  remained  in  the  keeper's  custody  for  Uie  term  last  men- 
tioned. Both  those  terms  had  expired  before  the  date  of  the  summons  recited  in  the  warrant 
under  which  the  prisoner  was  now  detained. 

Prisoner  remanded,  inasmuch  as  defendant  was  liable  to  be  committed,  upon  the  same 
judgment,  for  every  fresh  default,  and  the  Court  would  intend  each  commitment  to  be  for 
a  fresh  default,  and  it  was  not  necessary  that  any  one  commitment  should  refer  to  any 
previous  one. 
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1653.        the  said   courts  and  all  constables  and  peace  oflSccrs 
~R^  within  the  jurisdiction  of  the   said  courts  and  to  the 

governor  (or  keeper)  of  The  Debtors'  Prison,  JVhitecross 
Street^  for  London  and  Middlesex  in  the  City  of  London. 
Whereas,  at  a  court  holden  at  the  Town  Hall,  New 
Brentfordy  on  the  17  th  day  of  June  1851,  the  above 
named  plaintiff,  by  the  judgment  of  the  said  court,  in  a 
certain  suit  wherein  the  said  court  had  jurisdiction, 
recovered  against  the  above  named  defendant  the  sum 
of  3/.  \5s.  for  his  debt,  and  the  sum  of  19^  %d.  the 
costs  of  the  said  suit,  amounting  together  to  the  sum 
of  42.  145.  8(/. :  and  thereupon  it  was  then  and  there 
ordered  by  the  said  court  that  the  defendant  should 
pay  the  same  to  the  clerk  of  the  court  at  his  office  in 
the  Town  Hall,  New  Brentford,  by  two  equal  instalments 
of  2/.  Is.  Ad.  each,  the  first  instalment  to  be  paid  upon 
the  30th  day  of  June  then  instant,  and  the  balance  in 
four  weeks  afterwards :  And  whereas,  the  defendant  not 
having  paid  the  said  sum  pursuant  to  the  said  order,  a 
summons  was,  upon  the  application  of  the  plaintiff,  duly 
issued  from  and  out  of  the  said  court  against  the  defend- 
ant, by  which  said  summons  the  defendant  was  required 
to  appear  at  the  said  county  court  of  Middlesex,  in  the 
Town  Hall,  New  Brentford,  on  the  2  2d  day  of  March 
1853,  to  answer  such  questions  as  might  be  put  to  him 
touching  his  estate  and  effects,  and  the  manner  and 
circumstances  under  which  he  contracted  the  said  debt 
which  was  the  subject  of  the  action  in  which  the  said 
judgment  was  obtained  against  him,  and  as  to  the 
means  and  expectation  he  then  had,  and  as  to  the 
property  and  means  he  still  had,  of  discharging  the  said 
debt,  and  as  to  the  disposal  he  had  made  of  any  pro- 
perty :  And  whereas  the  defendant,  having  duly  appeared 
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at  tde  Said  court  pursuant  to  the  said  summons,  was        1853. 
examined  touching  the  above  matters :  And  whereas  it  ^ 

appeared,  upon  such  examination,  to  the  satisfaction  of 
the  judge  of  the  said  court,  that  he  has  had,  since  the 
said  judgment  against  him,  sufficient  means  and  ability 
to  pay  the  said  debt  and  costs  so  recovered  against  him, 
and  that  he  hath  neglected  to  pay  the  same :  And 
thereupon  it  was  ordered  by  the  said  judge  that  the 
defendant  should  be  committed  for  the  term  of  forty 
days  to  The  Debtors'  Prison  aforesaid  in  the  City  of 
London^  according  to  the  form  of  the  statute  in  that  case 
made  and  provided,  or  until  he  should  be  discharged  by 
due  course  of  law :  These  are  therefore  to  require  you, 
the  said  high  bailiff,  bailiffs  and  others,  to  take  the 
defendant,  and  to  deliver  him  to  the  governor  (or  keeper) 
of  The  Debtors'  Prison  aforesaid;  and  you  the  said 
governor  (or  keeper)  are  hereby  required  to  receive  the 
defendant,  and  him  safely  to  keep  in  the  said  Debtors* 
Prison  for  the  term  of  forty  days  from  the  arrest  under 
this  warrant,  or  until  he  shall  be  sooner  discharged  by 
due  course  of  law.  For  which  this  shall  be  your  suffi- 
cient warrant.  Given  under  the  seal  of  the  court  this 
22d  oi  March  185?.  Chas.  Burrows^  clerk  of  the  court 
To  John  Rogers  Esq.,  high  bailifiP  of  the  said  court,  and 
others  the  bailiffs  thereof.'  And  I  further  certify  that 
^  the  warrant  herein  set  out  by  me  is  a  true  and  correct 
copy  of  the  warrant  by  virtue  of  which  the  said  Edward 
Boyce  is  detained  in  my  custody,  and  that  he  is  not 
detained  for  any  other  cause  whatsoever.  Dated  this 
6th  day  of  June  1853.  T.  Burdon,  keeper  of  The 
Debtors'  Prison  above  mentioned." 

This  return  was  aflerwards,  by  order  of  this  Court, 
amended  by  the  addition  of  the  following. 
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1853.  **And,  in  obedience  to  the  order  of  the  Cotxri  of 

^  Queen's  Bench,  I,  the  said  Tlwmas  Burdouy  do  hereby 

BoYCK.  certify  that  Edward  Boyce  was  brought  into  my  custody 
on  the  9th  day  September  in  the  year  1851,  under  and 
by  virtue  of  a  warrant  of  commitment  made  and  issued 
on  the  1 9th  day  of  August  1851,  under  the  seal  of  the 
county  court  of  Middlesex^  holden"  &c.  "and  under  the 
hand  of  the  clerk  of  the  said  court ;  and  which  warrant 
is  as  follows."  The  last  mentioned  warrant  was  then 
set  out,  which  recited  the  same  judgment  of  the  county 
court,  as  in  the  warrant  first  set  out,  a  summons  as 
before,  to  appear  on  19th  August  1851,  an  appearance 
on  that  day,  and  an  order  of  commitment  then  made  for 
seven  days,  or  until  &c.  (as  above).  "And  I  certify  that  the 
said  Edward  Boyce  remained  in  my  custody  for  the  term 
specified  in  the  last  recited  warrant.  And  I  further 
certify  that  Edward  Boyce  was  brought  into  my  custody 
on  the  31st  day  of  May  1852,  by  virtue  of  a  warrant  of 
commitment  made  and  issued  in  like  manner  as  afore- 
said ;  and  which  warrant  is  as  follows."  This  warrant 
was  then  set  out,  which  recited  the  same  judgment,  a 
summons  in  the  same  form,  to  appear  on  18th  May  1852, 
an  appearance  on  that  day,  and  an  order  of  commitment 
then  made  for  forty  days,  or  until  &c.  "  And  I  certify 
that  the  said  Edward  Boyce  remained  in  my  custody  for 
the  term  specified  in  the  last  recited  warrant  Dated^i 
this  7th  day  oiJune  1853."  Signed  as  before. 
On  the  return  being  read  : 

G,  Francis  moved  that  the  prisoner  should  be  dis- 
chaiged.  The  last  commitment  (the  one  first  mentioned) 
appears,  by  the  rest  of  the  return,  to  be  illegal :  and  it 
is  upon  this  commitment  that  the  party  is  imprisoned. 
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It  must  be  supported,  if  at  all^  upon  sect  103  of  stat.        i8o3. 
9  &  10  Vict  c.  95.,  which  enacts:  "That  no  imprison-  r^ 

ment  under  this  Act  shall  in  any  wise  operate  as  a 
satisfaction  or  extinguishment  of  the  debt  or  other  cause 
of  action  on  which  a  judgment  has  been  obtained,  or 
protect  the  defendant  from  being  anew  summoned,  and 
imprisoned  for  any  new  fraud  or  other  default  rendering 
him  liable  to  be  imprisoned  under  this  Act,  or  deprive 
the  plaintiff  of  any  right  to  take  out  execution  against  the 
goods  and  chattels  of  the  defendant,  in  the  same  manner 
as  if  such  imprisonment  had  not  taken  place.*'  Now 
the  liability  to  imprisonment  under  the  Act,  here 
referred  to,  arises  upon  sect  99 :  that  section  authorizes 
the  judge  of  the  county  court  to  commit  for  forty  days, 
when  the  party  fails  to  appear  under  the  summons 
authorized  in  sect  98,  or  does  not  answer  satisfactorily, 
and  in  other  cases,  including  that  relied  upon  in  the 
commitment :  "  if  it  shall  appear  to  the  satisfaction  of 
the  judge  of  the  said  court  that  the  party  so  summoned 
has  then,  or  has  had  since  the  judgment  obtained 
against  him,  sufficient  means  and  ability  to  pay  the 
debt  or  damages  or  costs  so  recovered  against  him, 
either  altc^ther,  or  by  any  instalment  or  instalments 
which  the  court  in  which  the  judgment  was  obtained 
shall  have  ordered,  or  as  shall  be  ordered  pursuant  to 
« the  power  hereinafter  provided.**  Now  the  default  upon 
which  the  first  imprisonment  was  ordered  roust  be 
considered  to  have  been  satisfied  by  that  imprisonment. 
[Lord  Campbell  C.  J.  May  there  not  be  a  new  default? 
If,  after  the  expiration  of  the  first  imprisonment,  he  had 
money  enough  to  satisfy  the  debt,  would  not  that 
amount  to  a  new  default?  And  is  not  that  state  of 
facts  consistent  with  the  return?]     The  case  appears 


BOYCE. 


526  TRINITY  TERM. 

1853.        to  be  pointed  at  by  sect.  100 :  but,  under  that  section, 
"r^^  the  proper  course  would  be  for  the  judge  to  alter  his 

previous  order  and  make  a  further  order  for  payment. 
[Lord  Campbell  C.  J.  The  former  order  would  be 
correct :  why  is  it  to  be  altered  ?  Coleridge  J.  There 
may  have  been  no  alteration  in  the  circumstances, 
except  the  repetition  of  the  de&ult:  the  same  means 
of  paying  may  have  been  in  the  debtor's  hands  from 
the  first]  That  would  hardly  satisfy  the  expression  in 
sect  103,  "new  fraud  or  other  default"  But  the  last 
commitment  does  not  shew,  with  sufficient  distinctness, 
that  there  has  been  a  new  default  even  in  the  sense 
suggested.  "  It  is  said  in  general,  that  upon  the  return 
of  the  habeas  corpus  the  cause  of  the  imprisonment 
ought  to  appear  as  specifically  and  certainly  to  the 
judges,  before  whom  it  is  returned,  as  it  did  to  the 
court  or  person  authorized  to  commit;"  4  Bac.  Abr,  133 
(7th  ed.),  tit.  Habeas  Corpus  (B)  10.  \Erle  J.  Each 
committal  states  a  distinct  summons  and  adjudication: 
why  do  you  ask  us  to  infer  that  the  three  are  for  the 
same  cause?]  There  can,  under  the  statute,  be  only 
forty  days'  imprisonment.  \^Coleridge  J.  Sect  103 
appears  to  be  framed  with  the  direct  intention  of  giving 
a  power  of  further  imprisonment  if  there  be  further 
default]  For  that  there  should  be  a  new  order  under 
sect  100,  The  judge  has  otherwise  a  power  of  per-, 
petual  imprisonment  upon  a  single  judgment  \^Col€ridge 
J.  Why  should  he  not,  as  long  as  the  debtor  persists  in 
not  paying  what  he  has  the  means  of  paying  ?]  That 
construction  would  really  amount  to  an  indulgence  to  a 
vindictive  creditor.  [^Coleridge  J.  What  harm  can  the 
vindictive  creditor  do  if  the  debtor  will  pay  ?  Has  not 
a  commissioner  of  bankrupt  a  power  of  perpetual  im- 
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prisonment  as  long  as  the  bankrupt  refuses  to  answer?]       1853. 
The  Legislature  cannot  have  meant  to  give  such  a  power         ^ 
to  an  inferior  tribunal,  especially  as  there  is  no  appeal. 
No  one  appeared  in  support  of  the  return. 

Lord  Caiipbei^l  C.  J.  I  am  of  opinion  that  the 
prisoner  must  be  remanded.  The  warrant  of  commit- 
ment is  clearly  good  on  its  face;  for  it  follows  the 
statute  (a).  It  recites  a  judgment,  a  summons,  and 
that  since  the  judgment  the  debtor  has  had  means  to 
satisfy  the  judgment  The  validity  of  the  commitment 
can  therefore  not  be  contested.  Then  we  are  required 
to  look  at  the  preceding  commitments.  But  I  find 
nothing  in  them  precluding  the  proceeding  on  the  last 
warrant,  or  shewing  its  illegality.  It  is  perfectly  con- 
sistent with  all  three  that  the  judge,  on  the  second  and 
third  summons,  investigated  the  means  of  the  debtor, 
and  found  that  he  had  received  money  with  which 
he  might  pay  the  debt,  buf  that  he  on  each  occasion  re- 
fused payment  If  that  appeared,  I  think  the  judge  had, 
under  sect  103,  the  power  then  to  order  the  debtor  to 
be  imprisoned  for  a  space  not  exceeding  forty  days ;  for 
that  would  be  a  new  default.  If  the  debtor  has  the 
means  of  paying  and  refuses  to  pay,  the  judge  has 
authority,  again  and  again,  to  make  out  a  fresh  warrant 
of  commitment.  We  must  presume  that  the  judge  has 
done  his  duty.  And  I  think  he  did  so,  if  the  debtor, 
having  the  means  of  payment,  continued  to  refuse  to 
pay.  The  judge  exercised  the  power  given  to  him  by 
sect  103,  a  very  valuable  power  given  by  the  Legis- 

(a)  See  Schedule  of  Forms  to  Rules  of  Pradice  for  the  County  Courts  of 
England,  made  in  pursuance  of  stat.  12  &  13  Fict.  c,  101.  s.  1*2.,  and 
haying  the  force  of  an  Act  of  Parliament.  Pollock*s  Practice  of  the  County 
Courts,  Appendix,  p.  1 1 5. 
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1853.        lature,   and   which   will,  no  doubt,  be   exercised  with 

~^  discretion.     Here  is  a  debt  of  three  pounds  odd:  the 

BoYCE.       debtor  is  imprisoned,  first  for  seven  days,  afterwards  for 

forty,  and  then  for  forty  more :  and  we  must  presume 

that  the  judge,  in  ordering  these  imprisonments,  did  his 

duty.     Our  only  course,  therefore,  is  to  remand. 

Coleridge  J.  I  am  of  the  same  opinion.  The  case 
turns  on  the  answers  to  be  given  to  two  questions. 
The  first  is  as  to  the  point  raised  by  Mr.  Francis, 
whether  there  can  be  more  than  one  imprisonment  at 
all  upon  what  he  calls  the  same  ground.  If  one  im- 
prisonment exhausts  all  power  which  the  judge  has 
except  under  sect.  100,  this  commitment  could  not  be 
sustained;  for  the  power  has  certainly  been  exercised 
more  than  once.  But  I  cannot  discover  the  least 
foundation  for  such  a  construction.  There  might  be, 
within  the  words  of  sect  103,  a  "  new  fraud  or  other 
default"  ejusdem  generis  With  that  upon  which  the 
previous  imprisonments  had  been  founded:  it  would 
not  be  the  less  new  for  being  of  the  same  kind  with 
what  had  preceded.  See  how  unreasonable  the  con- 
struction would  be.  A  party  refuses  to  pay:  a  judge 
passes  probably  a  light  sentence  as  for  a  first  offence : 
then  the  party,  by  an  imprisonment  of  seven  days,  is  to 
acquire  the  pow*er  of  retaining  the  means  of  paying 
without  paying.  I  think  it  abundantly  clear  that,  upon 
a  new  instance  of  default  of  the  same  kind  with  a  former 
default,  the  judge  has  the  power  of  imprisonment, 
and  toties  quoties.  Then,  secondly,  does  it  sufficiently 
appear  upon  this  return  that  the  last  commitment  was 
for  a  new  default  ?  I  thiuk  it  does,  when  we  make  the 
fair  intendment  that  the  judge  has  done  his  duty,  and 
when  we  take  care  not  to  strain  the  language  either 
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v:&y.     We  must  take  the  statement  in  the  warrant  to        \853. 
be  conclusive  as  to  the  facts.      Now  that  statement  is  ^       ' 

that  the  debtor  had,  at  the  time  of  the  commitment,  Bo^cb, 
sufficient  means,  and  refused  to  pay.  Mr.  Francis 
requires  us  to  assume  that  this  is  the  first  refusal,  not 
a  new  one.  Why  are  we  to  do  so  ?  The  words  are 
much  more  consistent  with  a  new  refusal  It  would 
be  a  curious  construction  to  suppose  a  state  of  &cts 
which  would  make  the  judge's  conduct  unreasonable. 

Eble  J.  I  am  of  the  same  opinion.  Under  sect.  103 
the  judge  has  power  to  commit  for  not  exceeding  forty 
days  when  there  is  a  new  fraud  or  other  default.  I  think 
this  is  the  proper  form  of  commitment  for  such  a  case, 
and  that  it  sufficiently  follows  the  statutory  form ;  there  is 
no  special  form  given  for  a  commitment  on  a  new  default 
There  being  thus  jurisdiction,  and  the  form  being  par- 
liamentary, the  prisoner  should  be  remanded.  Mr. 
Francis  insists  upon  it  that  the  de&ult  must  be  taken 
to  be  the  same  as  that  on  which  the  first  commitment 
was  founded :  but  the  commitments,  to  which  he  refers 
us,  prove  the  contrary.  We  find  in  each  a  summons 
and  a  commitment:  from  which  we  naturally  infer  a 
new  default  on  each  occasion,  giving  jurisdiction. 

Crompton  J.  I  am  of  the  same  opinion ;  and  really 
I  cannot  see  a  doubt.  Sect  103  meant  to  meet  a  case 
of  this  sort:  it  enacts  that  no  imprisonment  under 
sect  99  shall  satisfy  the  debt,  nor  protect  the  debtor 
from  being  again  summoned  for  any  new  fraud  or  other 
default  This  shews  that  after  one  default  there  may  be 
another,  as  where  the  debtor,  having  money,  persists  in 
refusing  to  pay.     There  is  nothing  in  any  part  of  the 
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statute  inconsistent  with  a  fresh  committal  under  such 
circumstances.  It  is  su^ested  that  this  construction 
leads  to  hardship  because  it  may  produce  a  perpetual 
imprisonment.  But  the  assumption  is  that  the  debtor 
has  money  and  will  not  pay.  The  form  of  the  last 
commitment  is  quite  proper.  We  cannot  possibly  say 
that  it  relates  to  an  old  default  without  felsifying  the 
return. 

Prisoner  remanded. 


TuutUiy, 
June  7tb. 


The  Eastern  Union  Railway  Company  against 
The  Eastern  Oounttes  Railway  Company. 


Declaration  ^pjiE  declaration  stated  that  plaintifis  are  proprietors 
Railway  Conu  of  and  Carriers  over  a  railway  called  The  Eastern 

panjf  against 
the  C.  Railway 

Company,  stated  that  the  plaintiffs  were  proprietors  of  and  carriers  over  the  U.  Railway, 
and  defendants  of  and  over  a  railway  from  London  to  Coikhetter  (the  C.  Railway) :  that  tho 
railways  joined  at  Colchester ;  that  differences  had  arisen  between  plaintiffs  and  defendants 
as  to  what  arrangements  should  be  made  by  them,  respectively,  for  affording  proper  facilities, 
conveniences  and  accommodation  for  the  interchange  and  transmission  of  traffic  from  one 
railway  to,  upon  and  along  the  other :  that  by  statute  it  was  enacted  that,  if  plaintiffs  or 
defendants  soould  so  require,  within  fourteen  days  after  notice,  it  should  be  referred  to 
arbitration,  in  the  manner  provided  by  The  Companies  Clauses  Consolidation  Act,  1845, 
with  respect  to  settlement  of  disputes  by  arbitration,  to  determine  what  arrangements  should 
be  made  by  plaintiflb  and  defendants,  or  either  of  them,  for  affording  proper  facilities  and 
convenience  for  the  conveyance  and  all  other  accommodation  of  passengers,  animals  and 
goods,  to  be  conveyed  from  tho  27.  Railway,  or  any  part  thereof,  upon  and  along  the  C 
Railway,  between  London  and  Cdehetter,  or  any  part  thereof,  and  from  the  C  Railway 
between  London  and  Colchegter  or  any  part  thereof,  and  upon  and  along  the  U.  Railway, 
or  any  part  thereof:  and  to  determine  the  terms  and  conditions  on  which  such  use,  convey- 
ance and  accommodation  should  be  afforded ;  and  generally  to  determine  all  matters  incident 
to  the  arrangements  before  mentioned,  or  which  might  be  necessary  or  expedient  for  giving 
effect  to  the  same :  and  that  it  should  be  competent  for  the  arbitrators  to  order  and  direct 
plaintiffs  and  defendants  to  do  all  such  acts  as  might  be  necessary  and  expedient  for  carrying 
the  arrangements  into  effect,  and  to  determine  that,  for  each  default,  the  Company  in  default 
should  pay  to  the  other  such  sum,  by  way  of  liquidated  damages,  as  the  arbitrators  might 
appoint :  such  damages,  if  above  50/.,  to  be  recoverable  in  any  Court  of  competent  juris- 
diction :  provided  that  neither  Company  should  be  authorized  to  run  locomotives  on  the  line 
of  the  other. 

Held  that  the  arbitrators  had  power  to  order : 

1.  That  the  defendants  should  run  every  day,  except  Sundays,  an  express  train  from  the 
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of  and  carriers  over  a  railway  from   London  to  Col-  Eabtebn 

Chester;  and  the  said  railways  join  and  communicate  i^iwi^ 

with  each  other  at  Colchester  aforesaid :  and,  before  the  Company 

passins  of  the  Act  next  mentioned,  various  diflPerences      Eastkrn 
^         ^  '  Counties 

had  arisen  between  the  plaintifis  and  defendants  as  to       Railway 

Company. 

what  arrangements  should  be  made  by  them  respectively 

for  affording  proper  facilities,  conveniences  and  accom-  Coichuter 

\  Janction  to 

modation  for  the  interchange  and  transmission  of  traffic  their  London 

o  *     1  •  1        •!  Ill       Station,  de- 

from  one  of  the  said  railways  to,  upon  and  along  the  parting  at 

other :  and  by  The  Eastern  Union  Railway  Amendment  arriving  at  half 

Act,  1861  (a),  it  was  enacted  (ft)  that,  if,  at  any  time  or  Jtoppiig\?  * 

times  after  the  passing  of  the  said  Act,  either  the  plain-  ^e^iate^sta. 

tifis  or  the  defendants  should  so  then  require,  then  tions;  which 

*  was  admitted 

within  fourteen  days  after  a  notice  in  writing  by  the  to  be  a  speed 

•'of  thirty  six  % 

Company  so  requiring,  under  the  hand  of  the  secretary,  miles  per  hoar. 
addressed  to  the  other  Company,  and  delivered  to  the  times  of  de- 
secretary  or  left  at  the  chief  office  thereof,  it  should  an-iv'^were 
be  referred  to  arbitration  in  the  manner  provided  by  ^htcrproperiy 
The  Companies  Clauses  Consolidation  Act,  1845,  with  {S*'*,*'^^^ 
respect  to  the  settlement  of  disputes  by  arbitration,  to  "®"^»  and  the 

not  intend 
that  the  speed  was  improper,  in  the  absence  of  any  allegation  to  that  effect.     And  that  it 
was  no  objection  that  the  award  did  not  limit  the  time  during  which  the  arrangement  was 
to  continue,  as  new  regulations  might  be  made,  under  the  arbitration  clause,  from  time  to 
time. 

2.  That  the  defendants  should  run  an  express  train,  with  specified  times  of  departure  and 
arri?al,  from  their  London  station  to  the  Colchester  Junction. 

3.  That  the  defendants  should  convey,  from  the  U.  Railway,  on  the  C.  Railway^  the  car- 
riages and  luggage  vans,  which  had  been  used  on  the  U,  Railway  for  the  passengers  brought 
thereon  to  Colcheeter,  to  London  for  the  conveyance  of  such  passengers  and  their  luggajge. 

So  held,  upon  demurrer  to  a  declaration  for  the  liquidated  damages  for  non-compliance 
with  the  above  orders. 


(a)  14  &  15  Viet,  c,  Iviii.,  local  and  personal,  public,  *<to  facilitate 
intercourse  between  the  Etutem  Union  and  certain  other  railways ;  to  alter 
certain  charges  upon  THm  Eattem  Union  Railway  and  The  Stownuirket 
NaoiyaHon ;  and  for  other  purposes.** 

(6)  Swt.  4. 
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determine  what  airangements  should  be  made  by  the 
plaintiffs  and  the  defendants^  or  either  of  them,  for 
affording  proper  facilities  and  convenience  for  the  con- 
veyance and  all  other  accommodation  of  passengers, 
animals  and  goods,  to  be  conveyed  from  The  Eastern 
Union  Rcdhcayy  or  any  part  thereof,  upon  and  along  The 
Eastern  Counties  Railway ^  between  London  and  Colchester^ 
or  any  part  thereof,  and  from  The  Eastern  Counties 
Bailwat/y  between  London  and  Colchester^  or  any  part 
thereof,  and  upon  and  along  77ie  Eastern  Union  Rail- 
way,  or  any  part  thereof;  and  to  determine  the  terms 
and  conditions  on  which  such  use,  conveyance  and 
accommodation  should  be  afforded;  and  generally  to 
determine  all  matters  incident  to  the  arrangements 
hereinbefore  mentioned,  or  which  might  be  necessary 
or  expedient  for  giving  effect  to  the  same:  and  that 
such  reference  should  be  made  and  conducted  in  all 
respects  according  to  the  provisions  of  the  said  Com- 
panies Clauses  Consolidation  Act,  1845;  and  the  award 
or  determination  of  the  arbitrator  or  arbitrators,  or 
umpire,  as  the  case  might  be,  should  in  any  such  case 
be  binding  on  the  plaintiffs  and  the  defendants,  and  be 
carried  into  effect  accordingly:  and  that  it  should  be 
competent  for  such  arbitrator  or  arbitrators,  or  umpire, 
as  the  case  might  be,  in  and  by  any  such  award,  to 
order  and  direct  the  plaintifls  and  defendants,  or  either 
of  them,  to  do  all  such  acts  as  might  be  necessary  or 
expedient  for  carrying  the  said  arrangements  into 
effect,  and  also  to  award  and  determine  that,  for  each 
default  or  evasion  thereof,  the  Company  in  de&ult 
should  pay  to  the  other  of  such  Companies  such  sum 
or  sums  of  money,  as  and  by  way  of  liquidated  damages, 
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as  he  or  they  might  appoint ;  and  that  such  damages,  if 
under  50L,  might  be  recovered  in  a  summary  manner 
before  the  justices  of  the  peace  for  the  county  of  Essex, 
or  in  any  county  court  of  the  same  county;  and,  if 
above  50i,  might  be  recovered  in  any  court  of  compe- 
tent jurisdiction:  Provided  always  that  nothing  in  the 
said  Act  shall  be  held  to  authorize  either  of  the  said 
Companies,  respectively,  to  run  locomotive  engines 
upon  any  portion  of  the  line  belonging  to  the  other 
Company.  And,  after  the  passing  of  the  said  Act, 
plaintiffs,  by  a  notice  in  writing  dated  20th  December 
1851,  under  the  hand  of  their  then  secretary,  and 
addressed  to  the  defendants,  and  duly  delivered  to 
the  defendants'  secretary,  required  of  the  defendants 
that  within  fourteen  days  it  should  be  referred  to 
arbitration,  in  the  manner  provided  by  The  Com- 
panies Clauses  Consolidation  Act,  1845,  to  determine 
the  various  matters  and  things  by  the  said  Eastern 
Union  Railway  Amendment  Act,  1851,  authorized  and 
directed  to  be  so  determined,  and  which  are  herein- 
before mentioned.  And  plaintifis  and  defendants  did 
not  concur  in  the  appointment  of  a  single  arbitrator: 
and  afterwards  plaintiffs  duly  nominated  and  appointed 
Charles  Locock  Webb  to  be  an  arbitrator  &c.,  and  de- 
fendants duly  nominated  and  appointed  George  Parker 
Bidder  to  be  an  arbitrator  &c ;  and  fVebb  and  Bidder 
took  upon  themselves  the  refefence,  and,  before  entering 
upon  it,  duly  appointed  an  umpire  &c.  upon  matters 
on  which  they  should  differ:  and  Webb  and  Bidder 
duly  considered  the  matters  so  referred  to  them ;  and 
afterwards,  on  23d  Febritary  1853,  made  their  award 
in    writing,    of    and    concerning    the    premises,    and 
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thereby  awarded,   determined,    ordered   and    directed 
that  defendants  should,  for  the  conveyance  and  accom- 
modation of  passengers    to  be    conveyed    from    The 
Eastern  Union  Railway^  or  any  part  thereof,  upon  and 
along    The  Eastern    Counties  Railway  to   the    several 
stations  following,  that  is  to  say,  to  the  station  at  Marks 
Tey  otherwise  Marks  Tey  Junction^  to  the  station  at 
Chelmsford^  to  the  station  at  Romford,  and  to  the  station 
at  Shoreditch,  run,  daily  and  every  day  (except  Sunday), 
an  express  or  quick  train  from  the  said  junction  of  the 
line  of  the  defendants  with  the  line  of  the  plaintifis  at 
Colchester,  in  the  county  of  Essex,  to  the   station  at 
Shoreditch  in  the  county  of  Middlesex,  and  should  cause 
such  express  or  quick  train  to  depart,  daily  and  every 
day,  except  Sundays,  from  the  junction  at  Colchester 
aforesaid,  at  the  hour  of  ten  of  the  clock  in  the  forenoon, 
and  to  stop  at  the  stations  at  Marks   Tey,  otherwise 
Marks  Tey  Junction,  at  Chelmsford,  and  at  Romford, 
and  to  arrive  at  the  said  station  at  Shoreditch  at  or  before 
half  past  eleven  of  the  clock  in  the  forenoon  of  the  same 
day,  and  by  such  trains  should  carry  and  convey  all  such 
passengers  to  be  conveyed  as  aforesaid ;  and  that,  for 
each  and  every  wilful  default  or  evasion  thereof,  defend- 
ants should  pay  plaintifis,  as  and  by  way  of  liquidated 
damages,  the  sum  of  20/.     And  Webb  and  Bidder  did, 
by  their  said  award,  further  award,  determine,  order  and 
direct,  that  the  defendants  should,  for  the  conveyance 
and  accommodation  of  passengers  to  be  conveyed  upon 
and   along    TTi£  Eastern   Union  Railway  or  any   part 
thereof,   from   the   several    stations   of  the  defendants 
following,  that  is  to  say :  the  station  at  Shoreditch,  the 
station  at   Chelmsford,  and  the  station  at  Marks   Tey, 
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otherwise  Marks  Tey  JunctUm^  run  an  express  or  quick 
train  from  the  station  of  the  defendants  at  Sharediich 
aforesaid  to  the  said  junction  of  the  line  of  defendants 
and  the  line  of  the  plaintift  at  Cokhester  aforesaid,  and 
should  cause  such  express  or  quick  train  to  depart,  daily 
and  every  day  (Sundays  excepted),  from  their  station  at 
Shoreditch  aforesaid  at  forty  five  minutes  past  the  hour 
of  seven  of  the  clock  in  the  afternoon,  and  to  stop  at 
the  said  stations  at  Romford,  at  Chelmsford,  and  at 
Marks  Tey,  otherwise  Marks  Tey  Junction,  and  arrive 
at  Colchester  aforesaid  at  or  before  fifteen  minutes  past 
the  hour  of  nine  of  the  clock  in  the  afternoon  of  the 
same  day :  and  should,  by  such  train,  convey  all  such 
passengers  as  should  offer  themselves  to  be  so  conveyed 
as  aforesaid :  and  that,  for  each  and  every  wilful  default 
or  evasion  thereof,  the  defendants  should  pay  to  the 
plaintifis,  as  and  by  way  of  liquidated  damages,  the  sum 
of  20/.  And,  for  affording  proper  facilities  and  con- 
venience for  the  conveyance  and  accommodation  of 
passengers  to  be  conveyed  fix>m  The  Eastern  Union 
Railway,  or  any  part  thereof,  upon  and  along  The  Eastern 
Counties  Railway  between  London  and  Colchester,  or 
any  part  thereof,  Webb  and  Bidder  did,  by  their  said 
award,  further  award,  determine,  order  and  direct  that 
defendants  should  use  and  employ,  for  the  conveyance 
of  the  same  passengers  and  passengers'  luggage  on  their 
said  railway,  all  such  carriages  or  carriage,  luggage  vans 
or  luggage  van,  as  should  have  been  used  and  employed 
on  The  Eastern  Union  RaUuHiy  for  the  conveyance  of 
the  same  passengers  and  passengers'  luggage,  and  which 
should  be  tendered  to  the  defendants  and  ready  for  their 
use  and  employment,  at  the  said  Junction  at  Colchester 
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as  aforesaid  five  minutes  at  least  before  the  departure 
from  Colchester  aforesaid  of  any  train  or  respective  trains 
of  defendants:  and  that,  for  each  and  every  wilful  default 
or  evasion  thereof,  defendants  should  pay  to  plaintifis, 
as  and  by  way  of  liquidated  damages,  the  sum  of  20/. 
And,  for  affording  proper  facilities  and  convenience  for 
the  conveyance  and  accommodation  of  passengers  to  be 
conveyed  from  The  Eastern  Counties  Railway^  or  any 
part  thereof,  upon  and  along  The  Eastern  Union  Railway^ 
or  any  part  thereof,  Webb  and  Bidder  did,  by  their  said 
award,  further  award,  determine,  order  and  direct  that 
defendants  should  deliver  over  to  plaintifis,  at  the  Junc- 
tion at  Colchester^  all  such  carriages  and  carriage,  luggage 
•  vans  and  luggage  van,  as  should  have  been  used  and 
employed  in  their  said  railway  for  the  conveyance  of 
the  same  passengers  and  passengers'  luggage  as  plaintiflPs 
should  require  to  be  used  and  employed  by  them  for 
the  conveyance  of  the  same  passengers  and  passengers' 
luggage  on  their  said  railway,  or  any  part  thereof:  and 
that,  for  each  and  every  wilful  default  or  evasion  thereof, 
defendants  should  pay  to  plaintiffs,  as  and  by  way  of 
liquidated  damages,  the  sum  of  20/.  And  Webb  and 
Bidder  did,  by  their  said  award,  further  award,  deter- 
mine, order  and  direct  that  any  notice  given  by  the 
station  master  for  the  time  being  of  plaintifib  at  Colchester 
aforesaid  to  the  station  master  for  the  time  being  of 
defendants,  or  to  such  person  as  should  from  time  to 
time  be  in  charge  of  their  said  station  at  Colchester^  that 
any  such  carriages  or  carriage,  luggage  vans  or  luggage 
van,  were  or  was  ready  to  be  conveyed  or  received,  as 
the  case  might  be,  should  be  deemed  and  taken  to  be 
a  requirement  of  the  said  carriages  or  carriage,  luggage 


XVI.  VICTORIA. 


537 


vans  or  luggage  van,  within  the  meaning  of  the  word 
"  required,"  as  used  in  the  two  several  clauses  of  the 
said  award  last  aforesaid."  Averments  of  notice  to 
defendants  of  the  said  award  and  of  general  per- 
formance by  plaintiffs.  Breach  :  That  defendants 
have  not,  since  notice  of  the  award,  run  an  express 
train  from  the  Junction  at  Colchester  to  the  station  at 
Shoreditchy  nor  caused  such  express  train  to  depart 
daily  &c.  (negativing  the  performance  of  this  part  of 
the  award,  substantially  in  the  terms  of  the  award) : 
but,  on  the  contrary,  on  three  days  not  being  Sundays, 
have  neglected  &c. :  whereby  defendants  became  liable 
to  pay  to  plaintiff  60/.,  the  amount  of  three  several 
penalties  of  20/.  And,  further,  defendants  have  not 
always,  since  notice  &c.,  run  an  express  train  from 
the  station  at  Shoreditch  to  the  Junction  at  Colchester ; 
nor  have  they  caused  such  express  train  to  depart,  daily 
&c.  (following  the  corresponding  part  of  the  award); 
but,  on  the  contrary,  on  three  days  not  being  Sundays, 
have  neglected  &c. ;  whereby  defendants  became  liable 
to  pay  to  plaintiffs  the  further  sum  of  60/.,  being  the 
amount  of  three  such  penalties  &c.  And,  further, 
defendants  have  not,  since  notice  &c.,  used  or  em- 
ployed, for  the  conveyance  over  their  railway  of  pas- 
sengers and  passengers'  luggage  to  be  conveyed  from 
The  JEastem  Union  Railway  or  any  part  thereof  upon 
and  along  The  Eastern  Counties  Railway  between 
London  and  Colchester,  or  any  part  thereof,  all  such 
carriages  &c.  as  had  been  used  and  employed  in  The 
Eastern  Union  Railway  for  the  conveyance  of  the  same 
passengers  &c. ;  but,  on  the  contrary,  on  two  occasions, 
have  neglected  so  to  do :    although  on  each  occasion 
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notice  was  given  by  the  station  master  of  plointiffis  &c. 
(as  in  the  corresponding  part  of  the  award) :  whereby 
defendants  became  liable  to  pay  to  plaintifis  the  fur- 
ther sum  of  4O/.9  being  the  amount  of  two  several 
penalties  &c. 

Flea  1.  As  to  so  much  of  the  declaration  as  charges 
that  defendants  have  not  run,  daily  &c.,  an  express 
train  from  the  Junction  at  Colchester  to  the  station  at 
Shoreditch,  and  have  not  caused  such  train  to  depart, 
daily  &c.,  at  ten  &&,  and  to  stop  and  arrive  as  afore- 
said: demurrer.     Joinder. 

2.  As  to  so  much  as  chains  that  defendants  have 
not  run  an  express  train  from  the  station  at  Shoreditch 
to  the  Junction  at  Colchester^  and  have  not  caused 
such  train  to  depart,  daily  &c.,  and  to  stop  and  arrive 
as  aforesaid :  demurrer.     Joinder. 

3.  As  to  so  much  of  the  declaration  as  charges  that 
defendants  did  not  convey  from  The  Eastern  Union 
Railway^  or  any  part  thereof,  upon  and  along  The 
Eastern  Counties  Railway  between  Lottdon  and  Col- 
chester, or  any  part  thereof,  all  such  carriages  or  carriage, 
luggage  vans  or  luggage  van,  as  had  been  used  and 
employed  on  7%«  Eastern  Union  RaHtoayy  for  the  con- 
veyance of  the  same  passengers  and  passengers'  luggage : 
demurrer.     Joinder. 


Sir  F.  Kelly,  for  the  defendants.  First,  the  arbitrators 
have  exceeded  their  power  in  directing  that  the  defend- 
ants should  run  an  express  train  from  the  Colchester 
Junction  to  the  Shoreditch  station  with  prescribed  times 
of  departure  and  arrival.  It  may  perhaps  be  even  ques- 
tioned whether  their  power  extended  beyond  directing 
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that  a  train  should  be  run  per  day»  leaving  the  directors 
of  The  Etutem  Counties  Railway  Company  to  order  the 
details.  [Crompton  J.  Would  such  a  limitation  of  his 
power  be  consistent  with  his  determining  "  what  arrange- 
ments should  be  made**  ^'  for  affording  proper  facilities  and 
convenience  for  the  conveyance  and  all  other  accom- 
modation of  passengers,"  &c.  ?]  Undoubtedly  it  might 
fairly  be  suggested  that  the  number  of  trains  and  the 
hours  of  starting  form  a  reasonable  part  of  the  arrange- 
ment: and  the  defendants  do  not  attach  much  importance 
to  this  part  of  the  question.  The  most  important  ques- 
tion is,  Whether  the  arbitrators  had  power  to  prescribe 
the  speed  of  the  express  train,  so  as  to  require  that  the 
distance  from  Colchester  to  London  should  be  performed 
in  an  hour  and  a  half,  with  three  stoppages  (a).  The 
Court  cannot  take  judicial  notice  of  what  is  or  is  not  a 
dangerous  speed :  but,  for  the  present  purpose,  it  is  a 
sufficient  objection  that  the  prescribed  speed  may  be 
dangerous :  the  Company  will  not  be  relieved  of  the 
responsibility  by  the  award.  [Coleridffe  J.  Might  you 
not  urge  the  same  argument  against  any  regulation 
respecting  the  number  of  trains?]  Perhaps  in  that 
respect  it  is  not  so  easy  to  put  an  extreme  case.  [Lord 
Campbell  C.  J.  If  what  the  award  prescribes  is  in  fact 
dangerous,  the  Company  ought  not  to  obey  it:  there 
are  means  of  avoiding  such  a  consequence.  Crompton  J. 
What  would  be  the  legal  consequence  of  the  Company 
being  ordered  to  run  the  trains  at  a  speed  which  is  in 
fact  dangerous?     Would  they  be  responsible,  if  they 
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(a)  The  counsel  agreed  that  this  might  be  taken  to  be  an  actual  speed 
of  thirty  six  miles  per  hour. 


540 


TRINITY  TERM. 


1853. 


Eastern 

Union 

Railway 

Company 

V. 

Eastern 

Counties 

Railway 

Company. 


obeyed  ?]  It  may  perhaps  be  admitted  that  they  would 
not  [Lord  Campbell  C.  J.  I  do  not  assent  to  that 
admission :  the  award  would,  on  that  supposition, 
become  illegal,  and  then  ought  not  to  be  obeyed.] 
That  view  of  course  strengthens  the  argument  for  the 
defendants.  Further,  the  arbitrators  have  ordered  the 
defendants  to  run  the  trains,  as  specified,  without  any 
limitation  as  to  the  time  for  which  the  arrangement  is  to 
prevail :  it  cannot  have  been  intended  to  intrust  them 
with  such  a  power.  If,  however,  the  Court  pronounce 
that  the  defendants  may,  by  dissenting  from  the  arrange- 
ment, subject  the  arrangement  to  a  fresh  reference  from 
time  to  time,  that  will  remove  this  objection.  It  seems 
that  the  arbitrators  ought  to  have  directed  that  the 
arrangements  should  continue  till  otherwise  awarded. 
[Lord  Campbell  C.  J.  That  is  surely  implied.]  That 
satisfies  the  defendants. 

Secondly.  The  arbitrators  had  not  the  power  to  order 
the  defendants  to  run  a  train  from  Shoreditch  to  the 

Colchester  Junction.  The  intention  of  the  Legislature 
was  that  arrangements  should  be  made  for  conveying 
the   passengers   &c.    of    The  Eastern    Union   Railway 

Company  from  the  Junction  to  London:  but  it  was 
not  meant  that  the  defendants  should  furnish  a 
train    for    the    purpose    of   providing    passengers    for 

The  Eastern  Union  Railway  Company  from  London. 
Sect.  4  points  only  to  the  carriage  from  The  Eastern 

Union     Railway    and     from     The    Eastern     Counties 

Railway. 

Thirdly.  The  award  requires  the  defendants,  not  only 

to  provide  conveyances  for  the  passengers  &c.  of  The 

Eastern   Union  Railway  Company^  but  also  to  forward 
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tlie  identical  carriages  which  have  been  employed  by 
The  Eastern  Union  Railway  Company  in  bringing  their 
traflSc  to  the  Junction.  [Lord  Campbell  C.  J.  Can  we 
say  that  that  may  not  be  an  arrangement  for  affording 
proper  facilities  for  the  conveyance  ?]  The  question  is, 
Whether  this  is  within  the  power  of  the  arbitrators. 
It  may  be  asked.  What  is  to  become  of  the  carriages 
and  vans  after  they  arrive  in  London  ? 
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Bramwett,  contr^  was  stopped  by  the  Court 


Lord  Campbell  C.  J.  I  cannot  say  whether  this 
award  be  favourable  or  unfavourable  to  the  defendants, 
expedient  or  inexpedient  I  am  required  only  to 
determine  whether  the  arbitrators  have  acted  ultra  vires. 
The  two  Companies,  finding  that  they  are  likely  to  have 
conflicting  interests,  very  properly,  by  the  aid  of  the 
Legislature,  agree  that  their  disputes  shall  be  settled  by 
arbitration.  (His  Lordship  then  read  sect.  4.)  I  am  of 
opinion  that  this  justifies  every  part  of  the  award  which 
has  been  brought  to  our  notice.  Sir  FUzroy  Kelly  in 
the  first  case  generally  objected,  but  rather  faintly,  to 
the  arbitrators  determining  the  number  of  trains  and 
the  hours  of  starting.  But  he  objected  very  strongly  to 
the  particular  regulation  that  a  train  should  start  firom 
the  Colchester  Junction  at  ten,  and  arrive,  with  three 
stoppages,  at  the  Shoreditch  Station  at  half  past  eleven : 
a  speed  which,  it  seems,  is  thirty  six  miles  per  hour.  I 
cannot  say  that  this  is  an  unlawful  speed.  If  there  be 
danger  in  such  speed,  beyond  all  doubt  it  was  beyond 
the  power  of  the  arbitrators  to  give  such  a  direction. 
But,  without  an  allegation  to  that  effect,  how  can  I  say 
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that  it  is  dangerous  ?  It  may,  for  any  thing  that  appears, . 
be  a  reasonable  speed.  An  allegation  that  it  is  a  dan- 
gerous speed  would  be  an  answer  to  the  declaration: 
but  on  this  demurrer  I  cannot  assume  the  fact  to  be  so. 
Then,  as  to  the  general  power  of  determining  the  speed, 
the  passengers  would  be  in  a  pitiful  plight  who,  expecting 
to  reach  London  in  time  to  transact  their  business  there, 
found  themselves  detained  on  the  line  till  sunset.  As 
to  the  next  objection,  that  no  time  is  limited  during 
which  the  specified  arrangement  is  to  prevail,  the  con- 
struction is  that  suggested  by  Sir  Fiizroy  Kelly :  it  must 
prevail  till  further  order  be  made  in  that  behalf.  Such 
further  order  is  clearly  within  the  fourth  section.  The 
second  demurrer  is  wholly  unfounded  Under  the  words 
of  sect  4  there  must  be  a  reciprocity,  a  power  to  direct 
the  conveyance  from  London  to  Colchester  as  well  as 
that  from  Colchester  to  London,  Sect  4  prevents  The 
Eastern  Union  Railway  Company  from  carrying  their 
own  passengers  on  The  Eastern  Counties  Railway  by 
their  own  locomotives,  but  clearly  enables  the  arbitrators, 
for  the  convenience  of  passengers  whose  destination  is 
The  Eastern  Union  Railway^  to  direct  a  train  to  start 
from  London  on  Tlie  Eastern  Counties  Railway^  and 
arrive  at  Colchester^  at  given  times.  As  to  the  direction 
that  the  defendants  shall  carry  the  carriages  and  vans 
which  have  brought  the  passengers  and  goods  of  The 
Eastern  Union  Railway  Company  to  the  Junction^  surely 
that  falls  within  the  words  *^  for  affording  proper  facilities 
and  convenience  for  the  conveyance  and  all  other  accom- 
modation of  passengers,  animals  and  goods."  Whether 
what  the  arbitrators  have  determined  be  convenient  or 
inconvenient    I    cannot    say:    they  clearly  have   not 
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exceeded  their  power.     I  thinks  therefore,  that  there 
must  be  judgment  for  the  plaintifik 

Coleridge  J.  The  only  question  is,  Whether  the 
arbitrators  have  done  more  than  ''determine  what 
arrangements  should  be  made"  by  the  two  Companies, 
or  either  of  them, ''  for  affording  proper  facilities  and 
convenience  for  the  conveyance  and  all  other  accommoda- 
tion of  passengers,  animals  and  goods  to  be  conveyed 
from  The  Eastern  Union  RaUtoay^  or  any  part  thereof, 
upon  and  along  The  Eastern  Counties  Railway ^  between 
London  and  Colchester^  or  any  part  thereof,  and  from 
The  Eastern  Counties  Railway  between  London  and 
Colchester^  or  any  part  thereof,  and  upon  and  along  Hie 
Eastern  Union  Railway^  or  any  part  thereof."  If  they 
have  done  no  more,  they  have  not  exceeded  their 
power.  No  argument  can  be  sustained  on  the  sup- 
position  that  they  have  made  regulations  which  may 
produce  danger  and  so  be  unlawful.  For,  if  they  have 
done  so,  that  should  appear  on  the  declaration  or  plea : 
and  even  from  Sir  Fitzroy  Kelly^a  own  argument  it 
appears  that  he  cannot  enter  into  the  question  of  fact 
The  principal  question  raised  is  as  to  the  speed.  Now 
is  it  not  patent  to  every  person  that  speed,  above  all 
other  things,  is  that  which  affords  proper  facilities  and 
convenience  for  the  conveyance  ?  If  it  be  not,  I  do  not 
know  what  is.  To  say  that  the  particular  arrangement 
produces  an  improper  speed  is  only  to  say  that  the 
award  goes  beyond  the  power  of  the  arbitratora  and 
need  not  be  obeyed.  But  the  impropriety  does  not 
appear.  Then  it  is  contended  that  the  arbitrators  had 
no  power  to  order  the  running  of  trains  to  bring  pas- 
sengers from  London  to  The  Eastern   Union  Railway, 
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thereby  awarded,   determined,    ordered   and    directed 
that  defendants  should,  for  the  conveyance  and  accom- 
modation  of  passengers    to   be    conveyed    from    The 
Eastern  Uniim  Railway,  or  any  part  thereof,  upon  and 
along    The  Eastern    Counties  Railway  to  the   several 
stations  following,  that  is  to  say,  to  the  station  at  Marks 
Tey  otherwise  Marks  Tey  Junction,  to  the  station  at 
Chelmsford,  to  the  station  at  Romford,  and  to  the  station 
at  Shoreditch,  run,  daily  and  every  day  (except  Sunday), 
an  express  or  quick  train  from  the  said  junction  of  the 
line  of  the  defendants  with  the  line  of  the  plaintifis  at 
Colchester,  in   the   county  of  Essex,  to  the   station  at 
Shoreditch  in  the  county  of  Middlesex,  and  should  cause 
such  express  or  quick  train  to  depart,  daily  and  every 
day,  except  Sundays,  from  the  junction  at  Colchester 
aforesaid,  at  the  hour  of  ten  of  the  clock  in  the  forenoon, 
and  to  stop  at  the  stations  at  Marks  Tey,  otherwise 
Marks  Tey  Junction,  at   Chelmsford,  and  at  Romford, 
and  to  arrive  at  the  said  station  at  Shoreditch  at  or  before 
half  past  eleven  of  the  clock  in  the  forenoon  of  the  same 
day,  and  by  such  trains  should  carry  and  convey  all  such 
passengers  to  be  conveyed  as  aforesaid;  and  that,  for 
each  and  every  wilful  default  or  evasion  thereof,  defend- 
ants should  pay  plaintiffs,  as  and  by  way  of  liquidated 
damages,  the  sum  of  20/.     And  fVebb  and  Bidder  did, 
by  their  said  award,  further  award,  determine,  order  and 
direct,  that  the  defendants  should,  for  the  conveyance 
and  accommodation  of  passengers  to  be  conveyed  upon 
and   along    TTie  Eastern   Union  Railway  or  any   part 
thereof,   from   the   several    stations  of  the   defendants 
following,  that  is  to  say :  the  station  at  Shoreditch,  the 
station  at  Chelmsford,  and  the  station  at  Marks   Tey, 
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otherwise  Marks  Tey  Junction^  run  an  express  or  quick 
train  from  the  station  of  the  defendants  at  Shareditch 
aforesaid  to  the  said  junction  of  the  line  of  defendants 
and  the  line  of  the  plaintifis  at  Colchester  aforesaid,  and 
should  cause  such  express  or  quick  train  to  depart,  daily 
and  every  day  (Sundays  excepted),  from  their  station  at 
Shareditch  aforesaid  at  forty  five  minutes  past  the  hour 
of  seven  of  the  clock  in  the  afternoon,  and  to  stop  at 
the  said  stations  at  Romford^  at  Chelmsford,  and  at 
Marks  Tey,  otherwise  Marks  Tey  Junctiouy  and  arrive 
at  Colchester  aforesaid  at  or  before  fifteen  minutes  past 
the  hour  of  nine  of  the  clock  in  the  afternoon  of  the 
same  day :  and  should,  by  such  train,  convey  all  such 
passengers  as  should  ofier  themselves  to  be  so  conveyed 
as  aforesaid :  and  that,  for  each  and  every  wilful  default 
or  evasion  thereof,  the  defendants  should  pay  to  the 
plaintifis,  as  and  by  way  of  liquidated  damages,  the  sum 
of  20/.  And,  for  affording  proper  facilities  and  con- 
venience for  the  conveyance  and  accommodation  of 
passengers  to  be  conveyed  from  The  Eastern  Union 
Railway,  or  any  part  thereof  upon  and  along  The  Eastern 
Counties  Raihoay  between  London  and  Colchester,  or 
any  part  thereof,  Webb  and  Bidder  did,  by  their  said 
award,  further  award,  determine,  order  and  direct  that 
defendants  should  use  and  employ,  for  the  conveyance 
of  the  same  passengers  and  passengers'  luggage  on  their 
said  railway,  all  such  carriages  or  carriage,  luggage  vans 
or  luggage  van,  as  should  have  been  used  and  employed 
on  The  Eastern  Union  Railway  for  the  conveyance  of 
the  same  passengers  and  passengers'  luggage,  and  which 
should  be  tendered  to  the  defendants  and  ready  for  their 
use  and  employment,  at  the  said  Junction  at  Colchester 
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as  aforesaid  five  minutes  at  least  before  the  departure 
from  Colchester  aforesaid  of  any  train  or  respective  trains 
of  defendants:  and  that,  for  each  and  every  wilful  default 
or  evasion  thereof,  defendants  should  pay  to  plaintifis, 
as  and  by  way  of  liquidated  damages,  the  sum  of  20/. 
And,  for  affording  proper  facilities  and  convenience  for 
the  conveyance  and  accommodation  of  passengers  to  be 
conveyed  from  The  Eastern  Counties  Railway ,  or  any 
part  thereof,  upon  and  along  The  Eastern  Union  Railway^ 
or  any  part  thereof,  Webb  and  Bidder  did,  by  their  said 
award,  further  award,  determine,  order  and  direct  that 
defendants  should  deliver  over  to  plaintifls,  at  the  Junc- 
tion at  Colchester^  all  such  carriages  and  carriage,  luggage 
•  vans  and  Ullage  van,  as  should  have  been  used  and 
employed  in  their  said  railway  for  the  conveyance  of 
the  same  passengers  and  passengers*  luggage  as  plaintiffs 
should  require  to  be  used  and  employed  by  them  for 
the  conveyance  of  the  same  passengers  and  passengers* 
i^SS^  ^"  ^^^^  said  railway,  or  any  part  thereof:  and 
that,  for  each  and  every  wilful  default  or  evasion  thereof, 
defendants  should  pay  to  plaintiflb,  as  and  by  way  of 
liquidated  damages,  the  sum  of  20/.  And  Webb  and 
Bidder  did,  by  their  said  award,  further  award,  deter- 
mine, order  and  direct  that  any  notice  given  by  the 
station  master  for  the  time  being  of  plaintiffs  at  Colchester 
aforesaid  to  the  station  master  for  the  time  being  of 
defendants,  or  to  such  person  as  should  from  time  to 
time  be  in  charge  of  their  said  station  at  Colchester ^  that 
any  such  carriages  or  carriage,  luggage  vans  or  luggage 
van,  were  or  was  ready  to  be  conveyed  or  received,  as 
the  case  might  be,  should  be  deemed  and  taken  to  be 
a  requirement  of  the  said  carriages  or  carriage,  luggage 
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vans  or  luggage  van,  within  the  meaning  of  the  word 
"  required,"  as  used  in  the  two  several  clauses  of  the 
said  award  last  aforesaid."  Averments  of  notice  to 
defendants  of  the  said  award  and  of  general  per- 
formance by  plaintiffs.  Breach :  That  defendants 
have  not,  since  notice  of  the  award,  nin  an  express 
train  from  the  Junction  at  Colchester  to  the  station  at 
Shareditckj  nor  caused  such  express  train  to  depart 
daily  &c.  (negativing  the  performance  of  this  part  of 
the  award,  substantially  in  the  terms  of  the  award) : 
but,  on  the  contrary,  on  three  days  not  being  Sundaj/s, 
have  neglected  &c. :  whereby  defendants  became  liable 
to  pay  to  plaintiffs  60/.,  the  amount  of  three  several 
penalties  of  20/.  And,  further,  defendants  have  not 
always,  since  notice  &c.,  run  an  express  train  from 
the  station  at  Shoreditch  to  the  Junction  at  Colchester; 
nor  have  they  caused  such  express  train  to  depart,  daily 
&c.  (following  the  corresponding  part  of  the  award): 
but,  on  the  contrary,  on  three  days  not  being  Sundays, 
have  neglected  &c. ;  whereby  defendants  became  liable 
to  pay  to  plaintiffs  the  further  sum  of  60/.,  being  the 
amount  of  three  such  penalties  &c.  And,  further, 
defendants  have  not,  since  notice  &c.,  used  or  em- 
ployed, for  the  conveyance  over  their  railway  of  pas- 
sengers and  passengers'  luggage  to  be  conveyed  from 
The  Eastern  Union  Railway  or  any  part  thereof  upon 
and  along  The  Eastern  Counties  Railway  between 
London  and  Colchester,  or  any  part  thereof,  all  such 
carriages  &c.  as  had  been  used  and  employed  in  The 
Eastern  Union  Railway  for  the  conveyance  of  the  same 
passengers  &c. ;  but,  on  the  contrary,  on  two  occasions, 
have  neglected  so  to  do :    although  on  each  occasion 
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1853.  the  said  P.  M^Cue  do  pay  unto  the  said  E.  Grimes^  the 
The  Queen  mother  of  the  said  bastard  child,  so  long  as  she  shall 
PiLKiNGTON.  '^^^9  ^"^  ^^^''  ^  ^^  sound  mind,  and  shall  not  be  in  any 
gaol  or  prison,  or  under  sentence  of  transportation,  or 
to  the  person  who  may  be  appointed  to  have  the  custody 
of  such  bastard  child  under  the  provisions  of  the  said 
statute,  the  sum  of  }s.  6d.  per  week,  henceforth,  until 
the  said  child  shall  attain  the  age  of  thirteen  years,  or 
shall  die,  or  the  said  E»  Grimes  shall  marry:"  with 
costs. 

From  the  affidavit,  it  further  appeared  that,  at  the 
time  of  making  the  order,  JS.  Grimes  was  a  married 
woman :  and  her  husband,  James  Grimes^  then  was,  and 
for  several  years  had  been,  absent  from  her,  residing  as 
a  convict  under  sentence  of  transportation  in  VanDiemefCs 
Land.  APCue  continued,  under  the  order  above  men- 
tioned, to  pay  the  sum  of  Is.  6d,  weekly  to  JS.  Grimes 
up  to  and  until  16th  November  1852,  about  which  time 
James  Grimes  returned  to  England  and  began  to  live 
with  his  wife  E.  Grimes.  James  Grimes  absconded 
from  his  wife  in  about  six  weeks  from  that  time,  and 
had  never  been  again  heard  of.  Patrick  M^Cue  refusing 
to  pay  any  more  money,  E.  Grimes  exhibited  an  infor- 
mation upon  oath  before  a  justice,  stating  the  order, 
that  the  child  was  living  and  under  thirteen  years  of 
age,  that  she  herself  had  not  been  married  since  the 
order,  and  that  M^Cue  was  in  arrear  195.6^,  for  thirteen 
weeks.  On  this  information  she  obtained  a  summons 
for  the  apprehension  of  M}Cue^  and  for  having  him 
brought  before  the  justices  of  the  division.  He  appeared 
accordingly ;  when  E.  Grimes  applied  for  a  warrant  of 
distress.     The  justices  adjourned  the   hearing   to  8th 
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March    1853.     On   that   day   M'Cue  again   appeared,        1853. 
before  Messrs.  Pilhington  and  SiUar ;  when  the  above    xbe  Qi'kkn 
facts  were  proved  upon  oath.     But  the  justices,  as  de-   p,lkington. 
posed,  *^did  then  and  there  refuse  to  grant  their  distress 
wan-ant,  as  required  by  said  EUzabeth  GrimeSy  on  the 
ground  that  said  Patrick  dPCue  was  not  liable  to  pay 
to  said  Elizabeth  Grimes  the  weekly  sum  of  U.  6d,t  as 
directed  by  said  order,  he  being,  in  the  opinion  of  said 
last  mentioned  justices,  dischai^ed  from  said  order,  by 
reason  of  the  husband  of  said  Elizabeth  Grimes  having 
returned   and   cohabited   with    her   in   manner  herein 
aforesaid." 

The  aflSdavit  in  answer  did  not  introduce  any  material 
variation  from  the  above  statement 

Pashley  now  shewed  cause.  First :  the  magistrates, 
under  sect.  3,  have  a  discretion:  *Uhey  may  adjudge 
the  man  to  be  the  putative  father  of  such  bastard  child ; 
and  they  may  also,  if  they  see  fit^  having  regard  to  all 
the  circumstances  of  the  case,  proceed  to  make  an  order 
on  the  putative  father:"  the  sum  to  be  paid  "may,  if 
the  said  justices  think  fit,  be  calculatcfd"  as  there  men- 
tioned. [Lord  Camj)bell  C.  J.  All  this  refers  to  the 
original  order  of  maintenance.]  It  does  so:  but  the 
language  is  permissive  throughout:  a  single  justice  "may," 
if  the  money  be  not  paid,  order  the  putative  father  to 
be  brought  before  two  justices ;  and,  if  he  refuse  to  pay, 
the  two  justices  "  may,"  by  warrant,  direct  the  sum  to 
be  recovered  by  distress.  In  Lumleys  Act  for  the 
further  Amendment  of  the  Laws  relating  to  tlte  Poor  &c., 
(3d.  ed.)  p.  43.  note  5,  it  is  said :  "  it  will  be  seen  that 
it  is   quite   in   the   discretion  of  the  justices  whether 
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1853.  (bey  will  or  will  not  enforce  the  order;  consequently, 
The  QuEEK  ^^  ^b®  ^^''^  cease  to  be  dependent  for  support  upon 
the  mother,  or  if  her  conduct  be  such  as  to  disentitle 
her  to  the  remedy,  the  justices  will  doubtless  deem 
it  right  to  withhold  this  process."  These  provisions 
differ  materially  from  those  of  stat  18  EUz.  c.  3. 
8,  2.y  uuder  which  the  justices  had  no  discretion  to 
abstain  from  acting:  one  main  object  there  was  the 
punishment  of  the  parties,  [Lord  Campbell  C.  J.  But 
it  appears  that  here  the  justices  refused  the  order, 
not  in  any  exercise  of  discretion,  but  on  the  ground 
that  the  father  was  discharged  from  liability.]  A  man 
marrying  the  mother  of  a  bastard  child  was  made  liable 
to  the  maintenance,  under  slat.  4  &  5  ^.  4.  c.  76. 
s,  57.  [Lord  Campbell  C,  J.  Before  that  enactment, 
it  was  found  that  a  woman  with  a  bastard  was  often 
thought  to  be  a  prize.]  Tlie  discretion  is  apparently 
lodged  in  the  justices  in  comtemplation  of  the  various 
abuses  which  might  follow  from  giving  iu  all  cases  an 
absolute  right  to  the  payment.  Secondly:  sect.  5  of 
Stat.  7  &  8  Vict.  c.  lOL  provides  that  no  order  of  main- 
tenance shall  be  of  any  force  or  validity  after  the 
marriage  of  the  mother.  Now,  in  the  first  place, 
the  order  can  have  no  force  at  all  unless  a  woman, 
circumstanced  as  the  mother  here  was,  be  quasi  a  single 
woman  within  the  meaning  of  secL  2.  But,  in  that 
case,  her  beginning  to  live  anew  with  her  husband  is  a 
quasi  marriage.  And  there  seem  to  be  good  reasons  for 
this  construction.  The  mother,  by  stat.  7  &  8  Vict 
c.  101.,  is  entrusted  with  the  money  paid  for  the  main- 
tenance :  but,  if  she  lives  with  a  husband,  he  will  have 
the  controul  of  it.     Under  sect.  6  she  is  punishable  as  a 
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rogue  and  vagabond  if  she  deserts  her  bastard  child:        1853. 
but  her  husband  might  compel  her  to  do  so.     Thirdly :     The  Queen 
sect.  2  is  inapplicable  altogether  to  such  a  case.     The    pj^i^j^qton. 
enactment  is  confined  to  '*  single"  women.     To  hold 
that  a  woman,  under  such  circumstances  as  the  present, 
is  single,  is,  in  effect,  to  hold  that  in  all  cases  of  non- 
access  a  married  woman  is  a  single  woman.     In  Rex  y. 
Luffe  (a)  it  was  held  that  the  child  of  a  married  woman, 
where  non-access  of  the  husband  could  be  shewn,  was 
a  proper  subject  of  an  order  of  filiation  under  stats. 
18  EKz.  c.  3.  s.  2.  and  6  G.  2.  c.  31.  s.  1.,  though  the 
latter  has  the  words  **  single  woman."     But  the  policy 
of  Stat.  7  &  8  Vict  c.  101.  put  an  end  to  the  effect  of 
the  order  when  the  woman  marries:  •the  word  '* single" 
will  therefore   be  used   in  its  ordinary  sense.      [Lord 
Campbell  C.  J.     Then  what  is  to  become  of  such  bas- 
tards ?]     It  may  well  be  supposed  that  the  Legislature 
did  not  contemplate  the  case,  which  must  be  of  extreme 
rarity,  of  a  child  of  a  married  woman  shewn  to  be  a 
bastard  only  by  proof  of  non-access.     It  might  be  asked, 
too,  what  is  to  .become  of  the  bastard  of  an  unmarried 
woman,  after  her  marriage,  if  she  dies:  for  the  order  is 
not  valid  after  the  marriage,  and  the  husband's  liability 
oeases  on  the  wife*s  death.     By  common  law,  he  is  not 
even  liable  to  maintain  the  legitimate  children  of  his 
wife  by  a  former  marriage ;  Cooper  v.  Martin  (6).     The 
provisions  of  the  Act  appear  to  be  generally  inapplicable 
to  the  case  of  a  married  woman.     The  money,  under 
sect.  5,  is  to  be  paid  to  the  mother,  and  thus  will  be 
under  the  hnsband's  controul:  but,  under  stat.  4  &  5 
W,  4.  c.  76. 5. 72.,  this  was  expressly  forbidden.    On  this 

(a)  8  EatU  193.  {h)  4  Eatt,  76. 
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1853.  point,  Beffina  v.  CoOinffwood  (a)  is  undoubtedly  an 
The  QuEKN  ®*pre8s  authority  in  fiiVour  of  the  rule.  But  in  that 
PiLKiNOTON.  ^^*^  ^^^  different  policy  of  the  several  statutes  seems 
not  to  have  been  sufficiently  adverted  ta  In  Lumley 
(3d  ed)  p.  40,  note  1,  it  is  said :  *'  A  single  woman  is 
not  necessarily  a  spinster  ;"*  ^'and  consequently  these 
words  will  apply  to  a  widow  who  may  be  pr^nant 
with,  or  may  have  a  bastard ;  but  they  do  not  appear 
to  be  applicable  to  a  married  woman  living  away  from 
her  husband ;  and  the  whole  of  the  new  provisions,  one 
of  which  is  that  the  order  shall  not  continue  after  the 
marriage  of  the  woman,"  ''are  unsuited  to  such  a  case." 
Whatever  reasons  are  valid  against  the  argument  now 
urged  on  the  third  point  seem  to  strengthen  the 
argument  on  the  second  point 

Bodkin^  contr^  was  stopped  by  the  Court. 

Lord  Campbell  C.  J.  The  question  seems  to  me  to 
turn  on  the  question,  whether  the  mother  here  can  be 
called  a  single  woman:  if  she  cannot,  cadit  questio. 
Now  this  question  has  been  solemnly  decided  in  the 
affirmative,  after  time  taken  for  consideration.  We  are 
not,  it  is  true,  absolutely  bound  by  that  decision :  but 
we  should  adhere  to  it  unless  very  strong  reasons  were 
adduced  against  it.  In  Rex  v.  Luffe  {b)  the  same  inter- 
pretation was  put  by  this  Court  on  the  word  as  used 
in  the  earlier  statute;  and  it  was  held  that  a  married 
woman  may,  under  such  circumstances  as  these,  be 
considered  single  in  the  sense  intended  by  a  statute 

(a)  12  Q.  B,  681.  (6)  8  Eati,  193. 
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which  pifovides  for  the  maintenance  of  bastards.  It  1353. 
would  be  strange  if  one  class  of  bastards,  though  small.  The  Queen 
were  left  entirely  destitute,  and  there  were  no  liability  p,L„^c^„^ 
in  the  putative  father.  Yet  that  would  be  the  conse- 
quence of  our  putting  the  interpretation  which  is 
sugg;e8ted  on  stat  7  &  8  Vict,  c.  101.  I  think,  therefore, 
that  Mr.  Paahley^s  interpretation  b  not  the  correct  one, 
and  that  this  woman,  though  married,  is  single  in  the 
sense  intended  by  the  statute.  If  so,  the  order  of  main- 
tenance is  good;  and,  that  order  being  good,  the  first 
question,  is  whether  the  justices  have  a  discretion  as  to 
enforcing  it  They  certainly  have  a  discretion  for  some 
purposes :  and,  had  they  abstained  from  enforcing  the 
order  in  the  exercise  of  their  discretion,  we  could  not 
have  interfered.  If,  for  instance,  they  had  examined 
into  the  circumstances  of  the  putative  father  and  mother, 
and,  upon  such  examination,  had  determined  not  to 
enforce  the  order,  that  would  have  been  an  exercise  of 
their  discretion  which  we  should  not  have  controuled. 
But  from  the  affidavits  it  appears  that,  this  is  not  what 
has  occurred ;  they  have  refused  to  grant  their  warrant 
on  the  ground  that  the  party  is  discharged  from  his 
liability :  that  is,  in  cflPect,  declining  jurisdiction.  As 
to  the  husband's  return,  in  Bex  v.  CoUinguH)od{a)  the 
decision  was  on  general  grounds :  it  did  not  appear  that 
the  husband  was  suffering  transportation :  he  might  have 
been  in  Scotland^  or  in  Uttffland  indeed,  if  he  had  not 
access  to  his  wife.  The  liability  of  the  putative  father, 
in  this  case,  cannot  therefore  be  affected  by  the  return 
of  the  husband  from  transportation.     I  think,  therefore, 

(a)   12  Q.  B.  681. 
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1658.       that  the  magistrates  were  wrong  in  not  exercising  their 
The  Qdeev    power,  and  that  the  rule  must  be  made  absolute. 

PiLKIMGTON. 

CoLiSBiDOB  J.  I  am  of  the  same  opinion.  As  to 
Mr.  Paahlej/'s  first  point :  it  is  true  that  sect.  3  of  stat 
7  &  8  Vict  c.  101.  does  give  a  discretion  to  the  justices; 
but  that  is  a  discretion  whether  they  will  enforce  an 
order  assumed  to  be  valid.  Here  they  refuse  to  exercise 
their  discretion.  As  to  the  last  point :  the  question  is 
raised  by  the  apparent  difference  in  the  language  of  stat. 
18  Eliz.  c.  3.  s.  2.  and  7  &  8  Vict.  c.  101.,  the  latter 
using  the  word  "  single,"  the  former  not.  But  in  Bez 
V.  Luffe{a)  stat  6  G.  2.  c  3L  s.  1.  was  expressly  called 
in  aid:  and  in  that  statute  the  same  word  ^*  single"  was 
used :  yet  it  was  held  applicable  to  the  case  of  a  married 
woman  having  a  bastard.  Then  Regina  v.  Colling-^ 
wood{b)y  which  was  founded  upon  Rex  v.  Luffe{a\  is 
a  decision  on  the  present  statute,  Mid  is  precisely  in 
point.  Before  we  discharge  this  rule,  we  must  say  that 
both  those  cases  are  badly  decided.  We  perhaps  might- 
do  so,  if  no  valid  arguments  could  be  urged  in  their 
favour;  but  it  seems  to  me  that  there  are  such,  argu- 
ments. 

Erle  J.  I  am  also  of  opinion  that  the  rule  must  be 
made  absolute.  I  concur  in  the  decisions  that  a  married 
woman,  having  a  bastard,  may,  for  the  purpose  of  the 
bastardy  laws,  be  called  single.  I  agree  also  that  in  this 
case  the  woman  cannot  be  said  to  have  married  since 
the  order  of  maintenance  was  made.     And  I  think  that 

(a)  8  Eait,  193.  (6)  12  Q.  B.  681. 
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the  affidavit  shews  that  the  magbtrates  have  not  exercised        1853. 
a  discretion,  but  have  assumed  the  noa*liability  of  the  "xhe  Qusin~ 
puutivefiither.  '  p,^s^s. 


Crqmpton  J.  I  am  of  the  same  opinion.  We  should 
not  overturn  a  deliberate  decision,  especially  one  long 
acted  on,  without  very  strong  reasons  for  so  doing :  and 
it  seems  to  me  that  we  cannot  find  such  reasons  in  the 
statute  without  a  strained  interpretation. 

Rule  absolute  (a). 

(a)  Peukley  aAerwards,  on  the  same  day,  suggested  that  the  rule  should 
not  bo  made  absolute  in  its  terms ;  but  that,  in  order  to  enable  the  justices 
to  ezerciM  a  discretion,  they  should  bo  ordered  to  adjudicate.  The  Court, 
howcTcr,  said  that  the  rule  must  be  made  absolute  simply. 


Scott  agaimt  Walker. 


Thurtday, 
June  9th. 


PHIPSON,  in  this  Term,  obtained  a  rule  calling  on  Plaintiff 
brought  an 
the  defendant  to  shew  cause  why  the  plaintiff  and  action  to  re- 
cover from 
defendant  a 
deed  made  between  P  and  plaintiff.     Defendant  pleaded  a  general  lien  for  work  done  by 
him  as  attorney  for  plaintiff.     Under  a  judge's  order,  defendant  delivered  particulars  of  his 
lien,  which  consisted  of  a  bill  of  costs  in  an  action  of  P.  against  G.    Plaintiff  applied,  under 
Stat.  14  &  15  Fid.  r.  99.  «.  6 ,  to  be  at  liberty  to  inspect  defendant's  day  books,  bill  books, 
cash  books,  letter  books,  ledgers  and  journals,  commencing  and  concluding  at  days  named, 
and  to  take  copies  of  or  extracts  from  such  parts  as  related  to  the  particulars  of  lien. 

In  support  of  the  application,  plaintiff  deposed  that  he  was  not  indebted  to  defendant  for 
any  part  of  the  costs,  but  that  P. ,  if  any  one,  was  so  indebted.  That  defendant's  day  books. 
See.  (as  before),  so  commencing  and  concluding,  from  which  books,  or  some  of  them,  tho 
bill  of  costs  had  been  taken,  would,  as  defendant  believed,  furnish  material  evidence  in 
support  of  plaintiff's  case ;  and.  in  particular,  would  shew  that  defendant  never  did  any  of 
the  work  on  account  of  plaintiff,  but  on  account  of  P. ;  and  the  inspection  was  material  and 
necessary  to  support  plaintiff's  case.  Defendant  deposed  that  he  kept  no  bill  book  or  journal 
within  certain  days,  within  which  time  he  deposed  that  all  the  costs  were  incurred. 

Held :  that  inspection  might  be  eranted  for  obtaining  any  evidence  necessary  to  support 
plaintiff's  original  case,  or  to  meet  the  defendant's  case,  though  not  for  information  shewing 
how  defendant's  case  would  be  supported. 

Held  also  :  that  the  application  was  too  extensive. 

But,  per  Lord  Con^ibtU  C.  J.,  Coleridtft  and  Crompton  Js.,  (Ussentionte  Erie  J.,  the 
insDcction  was  granted  of  such  entries,  in  defendant's  day  books,  cash  books  and  ledgers, 
witaln  the  days  nained  by  defendant,  as  related  to  items  of  tho  particulars  of  lien. 
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1853.  l^is  attorney  should  not  be  at  liberty  to  inspect,  at  the 
Scott  <>ffice  of  the  defendant's  attorney,  the  defendant's  day 
Walker  books,  bill  books,  cash  books,  letter  books,  ledgers  and 
journals,  commencing  the  11th  July  1848,  down  to  and 
concluding  the  17  th  May  1852 ;  and,  if  necessary,  why 
they  should  not  be  at  liberty  to  take  copies  of,  or 
extracts  from,  such  parts  of  the  same  as  relate  to  the 
particulars  of  lien  delivered  by  the  defendant  in  this 
cause. 

The  rule  was  obtained  on  the  affidavit  of  the  plaintiff, 
from  which  the  following  facts  appeared.  The  action 
was  to  recover  from  defendant  a  mortgage  deed  made 
between  Richard  Parker  and  the  plaintiff.  The  plaintiff 
had  declared:  and  the  defendant  had  pleaded  three 
pleas :  1.  Non  detinet ;  2.  That  the  deed  was  not  the 
property  of  the  plaintiff;  3.  That  the  defendant  held  a 
general  lien  on  the  deed  for  work  done  by  the  defendant 
as  attorney  for  the  plaintiff.  The  defendant,  under  a 
Judge's  order,  had  delivered  particulars  of  his  allied 
lien ;  which  particulars  consisted  of  the  defendant's  bill 
of  costs  in  an  action  of  Parker  against  The  Great  Western 
Railway  Campanyy  and  also  the  costs  relating  to  a  refe- 
rence of  the  said  action.  The  plaintiff  now  deposed 
that  he  never  retained  or  employed  the  defendant  in 
the  action  or  reference,  and  was  not  indebted  to  the 
defendant  in  respect  of  any  part  of  the  bill  of  costs ;  but 
that  Parker  was  the  party,  if  any,  indebted  to  the 
defendant  in  respect  thereof.  That  the  defendant's  day 
books,  bill  books,  cash  books,  letter  books,  ledgers  and 
journals,  commencing  11th  July  1848,  down  to  and 
including  17th  May  1853,  "from  which  books  or  some 
or  one  of  them  the  said  bill  of  costs  has  been  made, 
will,  as  this  deponent  verily  believes,  shew  that  the  said 
Richard  Parker  is  the  real  debtor  to  the  said  defendant, 
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and    not    this   deponent.     And    this    deponent  verily        1853. 
believes  that  all  or  some  or  one  of  the  said  books  will        scott 
furnish  material  evidence  in  support  of  his,  this  depo-*     walkeb. 
ncnt's,   case;  and  that   the   inspection  of  such  books, 
during  the  period  aforesaid,  is  material  and  necessary 
for  the  support  of  his,  this  deponent's,  said  action :  and, 
in  particular,  that  the  same  will  shew  that  the  defendant 
never  did  any  part  of  the  work  charged  for  in  the  said 
particulars  of  lien  for  or  on  account  of  this  deponent, 
but  for  and  on  account  oi  Richard  Parker  only." 

In  answer,  the  defendant  made  affidavit  that  the 
indenture  is  a  mortgage  deed,  whereby  Parker  assigned 
to  the  plaintiff  all  claims  and  demands  due  and  owing 
to  Parker  from  The  Great  Western  Railway  Company^ 
the  action  having  been  referred  and  being  then  pending. 
That,  after  the  date  of  the  deed,  the  defendant  acted  as 
attorney  for  the  plaintiff  in  various  matters  connected 
with  the  action  and  reference ;  and,  at  the  commence- 
ment of  this  suit,  the  defendant  had  a  lien  on  the  deed 
for  his  costs  and  charges  so  incurred,  and  for  fees  paid 
to  counsel  by  defendant  on  account  of  the  plaintiff. 
That  the. whole  of  the  defendant's  costs  and  chaises 
relating  to  the  action  and  reference,  including  those  in 
respect  of  which  the  lien  arose,  the  amount  having  been 
allowed  on  taxation,  had  since  the  commencement  of 
the  suit  been  paid  out  of  moneys  recovered  under  the 
reference  from  The  Great  Western  Railway  Company ^  and 
there  was  therefore  no  longer  any  question  as  to  the 
amount.  That  between  11th  July  1848  and  28th  April 
1851  (within  which  period  all  such  costs  and  charges  were 
incurred)  the  defendant  kept  no  bill  book  or  journal. 
That  all  such  books  as  the  defendant  did  keep  during 
the  said  period  were   still  in  frequent  use,  and  were 
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1853.        required  for  the  purposes  of  the  defendant's  business; 
and  therefore  it  would  cause  him  serious  inconvenience 


Scott  aiiu    iiierciurc  it  wuuiu  (.ausc    uiiii  scriuus  iiiv\^uwiiiciivc  i 

^  ^  to  have  them  removed  from  his  office.  I 

vvalkeb*  I 

fVise  now  shewed  cause.  The  affidavit  in  support  of 
the  rule  does  not  bring  the  case  within  stat.  14  &  15 
Vict,  c.  99.  s.  6.  It  does  not  shew  that*  the  inspection 
is  necessary  to  the  making  out  of  the  plaintiff's  case :  it^ 
appears  to  be  required  only  to  meet  an  anticipated 
defence.  The  case  may  be  considered  to  be  analogous 
to  that  of  a  defendant  demurring  to  a  bill  for  discovery. 
[Lord  Campbell  C.  J.  You  must  assume  that  such  bill 
sets  out  the  declaration  and  plea.  And  there  would  be 
a  difference  between  a  bill  for  relief,  praying  for  dis- 
covery as  incidental  thereto,  and  a  bill  for  discovery 
simply.]  That  is  so.  Another  distinction  is  between 
a  prayer  for  discovery  for  the  purpose  of  simply  aiding 
the  party  in  substantiating  his  complaint,  and  a  prayer 
for  discovery  with  the  object  of  anticipating  a  defence. 
This  is  illustrated  by  the  remarks  upon  Harland  v. 
Emerson  {a)  in  IVigram^s  Points  in  the  Law  of  Discovery^ 
75  (2d  ed.).  On  the  plea  of  Not  possessed,  the  plaintiff 
has  to  prove  the  affirmative:  in  this  he  cannot  be 
assisted  by  evidence  from  the  books ;  if  the  defendant 
has  an  answer,  the  plaintiff  cannot  inspect  the  books 
to  discover  it.  The  affidavit  does  not  suggest  that  the 
inspection  would  supply  any  thing  material  to  the 
plaintiff  on  this  issue.  As  to  the  lien,  the  plaintiff 
insists  that  he  never  employed  the  defendant  at  all :  the 
employment  must  be  proved  by  the  defendant  affirma- 
tively.     Sneider  v.  Mangino  (b)  shews  that  the  party 

(a)  8  BKgk,  N.  S.  62.  {h)  7  Exeh.  229. 
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seeking  inspection  must  shew  something  more  than  that  1353. 
the  evidence  wanted  may  enable  him  to  see  what  his  sctm 
adversary's  case  is.  And,  further,  the  aflSdavit  shews  walkk*. 
that  the  information  which  the  plaintiff  seeks  is  to  be 
derived  from  a  privileged  communication.  At  the  least, 
Parker's  assent  should  have  been  obtained;  Grane  v. 
Cooper  (a).  [^Hiipson.  That  may  be  maile  a  condition.] 
Again,  the  affidavit  should  shew  specifically  what  is 
"wanted.  The  Court  will  not  countenance  what  is 
analogous  to  a  fishing  application  ;  Bolton  v.  Corporaium 
of  Liverpool  (A),  Smith  v.  Duke  of  Beaufort  {c\  Dos  Santos 
V.  Frietas  (d).  A  material  misstatement  of  date  is 
shewn  by  the  defendants  affidavit:  that,  however,  is 
important  only  as  to  a  part  of  the  books.  Nothing  is 
shewn  giving  the  plaintiff^  a  common  law  right  to 
inspection,  by  reason  of  the  instrument  asked  for  being 
held  under  such  circumstances  as  to  bring  the  case 
within  Bluch  v.  Gompertz  {e). 

PhipsoHy  contra.  The  plaintiff  wants  to  shew  that, 
as  between  himself  and  the  defendant,  the  deed  belongs 
to  the  plaintifl^,  which  is  the  question  under  the  issue 
upon  the  property  of  the  deed.  Therefore,  although 
the  defendant  would  have  to  prove  the  lien  affirmatively, 
the  plaintiff's  case  is  not  made  out  without  the  informa- 
tion which  is  sought.  At  any  rate,  the  question  will 
arise  on  the  plea  of  lien.  The  indefiniteness  of  the 
application  is  complained  of.  But,  whera  the  general 
nature  of  the  documents  is  shewn,  and  the  documents 
are  alleged  to  be  evidence  for  the  plaintiff  on  a  case 

(a)   WigranCM  Pointi,  §-c.  246.  (6)  I  Af .  ^  JT.  88. 

(c)  1  Hare,  507.  (d)   WigranC*  PoinU,^.  165. 

(e)  7  Exch  67.     See  Do€  dan.  Child  v.  Roe,  \  B,if  B.  279. 
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1853.  specifically  cbai^,  the  defendant,  if  he  does  not  ex- 
ScoTT  pressly  deny  that  ground,  is  compellable  in  equity  to 
Walker.  ^^^  inspection  ;  Smith  y.  Duke  of  Beaufort  (a).  Here 
the  nature  of  the  case  precludes  a  more  specific  descrip- 
tion. [Coleridffe  J.  Do  you  say  that,  if  the  lien  were 
not  set  up,  you  could  require  inspection?]  No:  the 
object  is  to  negative  the  lien.  [Lord  Campbell  C.  J. 
You  say  that  inspection  may  be  granted  for  the  purpose 
of  obtaining  evidence  by  which  the  party  applying  may 
negative  his  opponent's  case.]  That  is  so;  TTie  Attorney 
General  v.  The  Corporation  of  London  (b) :  and  the 
doctrine  applies  here.  The  entries  would  not  be  evi- 
dence for  the  defendant  at  all.  The  rule  may  be  modified, 
if  too  much  be  asked.  It  does  not  appear  that  any 
privileged  communication  will  be  disclosed:  but  that 
objection  may  be  obviated  by  making  Parker^s  consent 
a  condition. 

Lord  Campbell  C.  J.  We  cannot  make  the  rule 
absolute  in  its  terms :  these  are  too  general.  Whatever 
is  in  the  nature  of  a  fishing  application  is  to  be  resisted. 
But  we  ought  to  grant  one  part  of  the  application.  I 
think,  as  I  threw  out  in  the  course  of  the  argument, 
that,  where  the  defendant  is  in  possession  of  documents 
which  make  out,  not  his  own  case,  but  either  die  case  of 
the  plaintiff  or  the  plaintifTs  answer  to  the  defendant's 
case,  the  plaintiff  is  entitled  to  inspection.  He  is  not 
entitled  to  inspect  that  which  merely  makes  out  the 
defendant's  case,  any  more  than  the  defendant  is  en- 
titled to  inspect  documents  of  the  plaintiff  which  merely 
make  out  the  plaintiff's  case.     As  iar  as  this  application 

(a)  1  Hart,  507.  (fr)  2  Afam.  4-  G.  247. 
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relates  to  the  inspection  of  that  which  contains  the  parti-  1853. 
culars  of  the  lien,  it  may  be  granted.  The  affidavit  of  the  ^^ 
plaintiff  is  not  very  specific,  in  merely  stating  that  the  bill  walkee 
of  costs  has  been  made  out  from  the  books:  but  we  must 
infer  that  they  are  believed  to  contain  the  entries  from 
which  such  bill  has  been  made  out  These  could  not  be 
evidence  for  the  defendant ;  but  they  may  furnish  material 
evidence  for  the  plaintiff.  Had  this,  as  we  might  perhaps 
have  presumed  from  the  beginning  of  the  affidavit,  been 
a  mere  fishing  application,  it  could  not  have  been  sus- 
tained. But,  where  reasonable  ground  is  furnished  for 
believing  that  what  the  inquiry  seeks  is,  not  the  nature 
of  the  defendant's  case,  but  the  evidence  material  for 
.  the  plaintifi''s  case,  the  inspection  may  be  granted.  The 
rule  must  therefore  be  modified,  and  strictly  confined  to 
entries  in  the  books  respecting  the  particulars  of  the 
lien  in  respect  of  the  action  between  Parker  and  TTie 
Great  Western  Railway  Coimpauy^  and  the  reference. 

Coleridge  J.  I  am  of  the  same  opinion.  Whether 
a  document  supports  the  prim&  facie  case  of  the  plaintiff 
or  maintains  it  against  the  case  of  the  defendants,  the 
evidence  is  equally  in  support  of  the  plaintiff  s  original 
case,  and,  if  so,  is  within  the  principle  of  the  Act  A 
greater  question  here  is,  whether  the  grounds  ui^ged  in 
support  of  the  application  be  not  too  vague  or  general. 
That  we  must  measure  very  much  by  the  circumstances 
of  each  particular  case,  especially  by  the  means  which 
the  party  has  of  being  more  specific.  Now  I  do  not 
see  how,  if  we  limit  the  application  as  my  Lord  points 
out,  the  plaintiff  could  be  more  specific  in  his  statement 
He  is  furnished  by  the  defendant  with  the  particulars  of 

VOL.   IL  2   o  E.    &    B. 
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1853.  a  Hen,  which  appear  to  be  in  respect  of  an  action.  The 
Scott  plaintiff  sajs  that  the  defendant  must  have  in  his  pos* 
WALKFa.  session  documents  from  which  the  particulars  are  made 
out,  and  that  he,  plaintiff,  believes  that  from  these 
documents  he  shall  be  able  to  shew  that  he  was  never 
liable  to  the  defendant,  but  that  Parker  was.  The  rule, 
so  limited,  should  therefore  in  my  opinion  be  made 
absolute. 

Erlb  J.  That  there  must  be  some  limitation,  is  a 
principle  in  which  I  concur  with  my  learned  brethren, 
as  I  collect  their  views.  And,  as  I  understand  my  Lord, 
I  concur  in  his  view  that,  where  particular  entries  are 
specified,  the  plaintiff  may  inspect  them.  But  it  is 
clear  to  me  that,  in  making  this  rule  absolute,  we  are 
laying  down  a  principle  beyond  that.  I  can  find  in 
the  plaintiff's  affidavit  nothing  more  than  that  the  books 
contain  some  entries.  It  comes  to  this :  there  are  debits, 
in  many  items,  headed  Parker  v.  The  Great  Western 
Railway  Company;  and  the  plaintiff  is  to  inspect  all. 
1  cannot  therefore  distinguish  this  from  an  ordinary 
case  of  an  action  for  work  and  labour,  where  the  plaintiff 
says,  I  should  like  to  look  at  all  the  documents  you 
have  about  the  matter,  in  order  to  find  out  that  you  are 
liable.  If  the  entry  were  specified,  the  case  would  fall 
within  the  principle.  But  I  understand  the  plaintiff  as 
saying  that  it  will  appear  that  his  name  is  not  to  be 
found  in  the  books:  that,  I  think,  is  not  within  the 
proper  principle  of  limitation. 

Crompton  J.  I  also  am  of  opinion  that  this  rule 
should  be  made  absolute.     The  principle  in  question 
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is  very  important  in  the  application  of  the  Act     The        i853. 
rule  must  be  taken  to  be,  that  the  privilege  of  inspec-         ^^^^ 
tion  is  confined  to  those  cases  where  the  information  is      walkee. 
wanted,  either  to  establish  the  plaintiff's  original  case, 
or  to  enable  him  to  answer  the  defendant's  case.     And 
it  is  a  rule  that  a  partj  is  not  to  be  allowed  to  look  at 
the  evidence  of  his  antagonist,  merely  for  the  purpose 
of  picking  holes  in   the  antagonist's  case ;   though  he 
may  have  the  inspection  when  he  seeks  for  evidence  for 
establishing  his  own  case.    The  question  as  to  privileged 
communication  has  been  disposed  of.  The  great  question 
is,  whether  the  application  and  the  grounds  laid  for  it 
be  not  too  general.     No  doubt  we  must  take  it  to  be 
established  law  that  a  party  is  not  to  be  entitled  to  say, 
if  I  saw  my  opponent's  books  I  could  find  some  evidence. 
That  may  possibly  be  done  at  equity,  or  under  some 
new  law;  but  it  cannot  be  done  under  this  Act.     But 
here  the  plaintiff  swears  that  he  believes  that  entries, 
which  he  describes,  will  appear  in  certain  books,  shewing 
that  the  party  charged  was  not  the  plaintiff  but  Parker. 
That  is  enough  to  call  upon  the  other  party  to  deny  that 
he  has  such  entries.     It  is  very  important,  with  a  view 
to  the  practice  at  Chambers,  that  the  rule  should  be  well 
understood.     One  party  asserts  the  existence  of  such 
entries ;  the  opposite  party  says  only  that  there  are  not 
any  such  books  as  some  of  those  described :  from  this  I 
collect  that  there  are  some  such  entries   in  the  other 
books.     I  do   not  see   any  reason   why,  in  an   action 
for  goods  sold  and  delivered,  the  plaintiff  should  not 
have  inspection  of  the  books  in  which  he  believes  the 
articles  are  entered  to   his  credit     Here  the  plaintiff 
says   that    there    are  entries   to    the   effect   which   he 
2  o  2 
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1853.        describes;  that  is  not  denied.     No  harm  can  be  done 

Scott        by  making  the  rule  absolute,  provided  it  apply  to  such 

Walker,      entries  only  as  comprehend  the  items  in  the  particulars. 

Ordered :    "  That  the  plaintiff  and  his  attorney  be 

at  liberty  to  inspect,  at  the  office  of  the  defendant's 

attorney,  any  entries  in  the  defendant's  day  books,  cash 

books  and  ledgers,  commencing  the  1 1th  July  1848, 

down   to  and  including  the   28th  April  1851,  which 

relate  to  the  items  of  the  particulars  of  lien  delivered 

by  the  defendant  in  this  cause :  and  that  the  plaintiff, 

upon  notice  being  given  to  his  attorney,  be  at  liberty, 

if  necessary,  to  take  copies  of  or  extracts  from   such 

entries." 


Friday^ 
June  10th. 


George  Dibble  against  Thomas  Bowater  and 
Isaac  Morgan. 


A  tenant  on       T^ECLARATION  for  breaking  plaintiff's  house  and 

the  morning         JlJ 

of  the  quarter-  carrying   away   his  goods.      Plea:    That,   before 

lently  removed  25th  December  1852,  plaintiff  held  a  house  as  tenant  to 

intent  to  avoid  defendant  Bowater^  at  a  rent  of  26/.  payable  quarterly; 

the"entwhich  ^^^^  ^^®  reversion  then  belonged  to  Bowater,  who  was 

OT^Ut  da^  entitled  to  distrain  for  the  rent.     And  that,  on  that  day, 

1h^  iMidlord,  «  one  of  the  said  quarterly  payments  became  and  was, 

had  become  m    and  at  the  time  when  &c.  remained,  due  and  payable 

arrear,  and. 

within  thirty      to"  Bowater ;   and  that,  "after  the  same  had  become 

days  of  the 

removal, 

followed  and  seized  the  goods  as  a  distress. 

Held,  by  Lord  Campbell  C.  J  ,  Coleridge  and  Erie  Js.,  that  his  seizure  was  justified  under 
Stat.  11  G.%  c,  19.  i,  1.,  the  rent  being  due  and  payable,  though  not  in  arrear,  at  the  time 
of  the  removal.  Crompton  J.  dissentientc,  and  holdmg  that  (whatever  might  be  the  proper 
construction  of  the  statute  in  a  Court  of  Error)  the  previous  decisions  bound  a  court  of  co- 
ordinate jurisdiction  to  hold  that  it  wa<t  essential  that  the  rent  should  bo  in  arrear  at  the  time 
of  the  removal. 
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due,  and  when  the  same  was  in  arrear  and  unpaid,  and        1853. 
within  thirty  days  next  before  the  said  time  when  &c.,       dI^^ke 
to   wit"  27th   December  1852,    "plaintiff  fraudulently     BowATta. 
and  clandestinely  removed   and   carried  off  from   the 
said  premises  the  said  goods  and  chattels,  being   the 
proper  goods  and  chattels  of  the  plaintiff,"  to  prevent  a 
distress:  the  plea  then  justified  following  and  seizing 
these  goods  in  the  plaintiff's  house,  by  Bowater  in  his 
own  right,  and  the  other  defendant  as  his  servant.    Issue 
on  this  plea. 

On  the  trial,  before  Coleridge  J.,  at  the  Westminster 
sittings  in  last  Easter  Term,  it  appeared  that  the  goods 
were  removed  by  the  plaintiff  early  on  the  morning 
of  the  25th  December  1852,  being  the  day  on  which 
the  rent  became  due.  The  jury,  in  answer  to  the 
learned  Judge,  said  that  the  goods  were  fraudulently 
removed  to  prevent  a  distress.  The  learned  Judge 
thereupon  directed  a  verdict  for  the  plaintiff,  with  leave 
to  move  to  enter  a  verdict  for  the  defendant.  In  the 
same  Term,  Warren  obtained  a  rule  Nisi  according!}'. 

UdaU  now  shewed  cause.  The  plea  is  not  proved 
The  averment  is,  that  the  goods  were  removed  "  after 
the"  rent  "  had  become  due,  and  when  the  same  was  in 
arrear  and  unpaid."  The  proof  is,  that  they  were 
removed  on  the  morning  of  the  quarter  day.  Now  rent 
is  not  in  arrear  till  the  end  of  the  term  day ;  William  dun's 
Case  (a),  Duppa  v.  Mayo  (i),  Lord  Rockingham  v.  Oxew- 
den  (c).  Had  the  plaintiff  been  distrained  upon  on  that 
day,  and  replevin  been  brought,  he  might  have  pleaded 
riens  in  arrear.      [Lord  Campbell  C.  J.     The  distress 

(a)  10  Rep.  127  a.  (6)  I  Saund.  2a2. 

(e)  2  Salk.  578.      S.  C.  as  Lord  Rockingham  v.  Penrice,  \  P.  Will  177. 
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1853.  could  not  be  made  on  that  day :  the  point  is,  Whether, 
DiBBLK  *  removal  being  fraudulent  and  with  intent  to  avoid  an 
BowATER.  inipending  distress  afterwards,  the  seizure  is  justified] 
That  question  does  not  arise ;  for  the  plea  avers  that  the 
rent  was  in  arrean  [Lord  Campbell  C.  J.  It  may  arise, 
if  that  averment  is  immaterial]  It  is  of  the  essence  of 
the  plea.  That  was  the  ground  of  the  decision  of  the 
Common  Pleas  in  Rand  v.  Vaughan  (a),  approving  of 
Watson  V.  Main  (i). 

Warren  and  Bovill,  in  support  of  the  rule.  The  rent 
was  due  at  the  time  the  goods  were  removed,  though 
the  tenant  had  the  whole  of  the  day  to  pay  it  in.  This 
is  proved  by  Clunks  Case  (c) ;  for  there  the  distinction 
is  pointed  out :  payment  before  the  term  day  is  volun- 
tary and  not  satisfactory :  but,  "  if  the  rent  is  payable  at 
the  feast  of  Easter,  if  the  tenant  pays  the  rent  in  the 
morning,  and  the  lessor  dies  at  two  hours  before  noon 
of  the  same  day :  this  payment  was  voluntary,  and  yet  it 
is  a  good  satisfaction  against  the  heir."  The  reason  must 
be  because  the  rent  is  due  as  a  debt  in  the  morning : 
payment  before  the  day  would  not  be  good;  Lord 
Cromwel  v.  Andrews  {d).  The  averment  therefore,  if 
material,  is  satisfied.  But,  further,  it  is  not  material 
The  words  of  stat  11  G.  2.  c.  19.  *.  1.  are:  "in  case 
any  tenant"  &c.  "of  lands,"  &c  "upon  the  demise  or 
holding  whereof  any  rent  is  or  shall  be  reserved,  due,  or 
made  payable,  shall  fraudulently  or  clandestinely  convey 
away,  or  carry  off  or  fix>m  such  premises,  his,  her,  or 
their  goods  or  chattels,  to  prevent  the  landlord"  &a 
"  distraining  the  same  for  arrears  of  rent  so  reserved, 

(a)  \  Ktw  Ca.  767.  (fr)  3  Ewp.  N.  P,  C.  1& 

(c)  10  B^,  137  a.  {H)  Cro,  Eiiz.  15. 
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due,  or  made  payable ;  it  shall  and  may  be  lawful  to        1853. 

and  for   every  landlord"   &c.,    "within   the   space   of       Dibble 

thirty  days  next  ensuing  such  conveying  away  or  carry-     Bowateb. 

ing  off  such  goods  or  chattels  as  aforesaid,  to  take  and 

seize  such  goods  and  chattels,  wherever  the  same  shall 

be  found,  as  a  distress  for  the  said  arrears  of  rent." 

There  is  nothing  in  the  words  of  this  statute  to  indicate 

that  the  rent  must  be  in  arrear:  the  words  are  in  the 

disjunctive,  "  reserved,  due,  or  made  payable."     On  the 

quarter  day  the  rent  is  every  one  of  these.    [Crompton  J. 

But  how  can  it  be  said  to  be  in  arrear  ?     And  the  cases 

seem  to  make  "arrears"  the  emphatic  word.]     It  was 

no  part  of  the  decision  in  any  one  of  the  cases  that 

the  rent  must  be  in  arrear  ;  for  in  none  of  them  was  the 

rent  either  due  or  payable  at  the  time  of  the  removal. 

In  Band  v.  Vaughan  (a)  the  removal  was  the  day  before 

the  rent  became  due ;  in   Watson  v.  Main  {b)  it  was 

several  days  before.     In  Furneaux  v.  Fotherby  (c)  Lord 

Elknborauffh  seemed  inclined  to  think  that,  even  where 

the  removal  was  before  quarter  day,  the  landlord  might 

follow  the  goods.     These  three  seem  to  be  all  the  cases. 

[Cokridffe  J.     There   is  also   a  case  of  Northfield  v. 

Nightingale,  cited  in  WoodfalVs  landlord  and  Tenant 

(6th  edition)  p.  360,  which  is  to  the  same  effect  as  Rand 

v.  Vaughan  (a),  except  that  it  arose  on  demurrer  td  a 

plea.] 

Lord  Campbell  C.  J.  We  are  all  opinion  that  this 
plea  must  be  amended,  so  as  to  be  in  conformity  with 
the  facts,  upon  proper  terms ;  or  else  that  the  question 

(fl)  1  New  Ca.  767.  (6)  3  Esp,  N.  P.  C.  15. 

(c)  4  Campb,  136. 
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1853.        cannot  be  oonsidered,     [After  aome  diacaaBioD,  this 
D,„i^       agreed  to  by  the  counsel  on  both  ades.] 


BovATn. 


Lord  Campbrll  C.  J.  The  plea,  then,  beii^  con- 
sidered as  amended,  I  am  of  opinion  that  the  defendant 
is  entitled  to  judgment.  When  there  is  a  firaudulent 
removal  on  the  term  day,  it  clearly  comes  within  the 
mischief  intended  to  be  prohibited  by  stat.  11  <?.  2. 
c.  19.  j:  1. ;  hot  that  is  not  enough;  we  must  also  see 
that  it  comes  within  the  words  of  the  enactment.  On  the 
best  consideration  I  can  give  to  it,  I  think  it  does  come 
within  the  words,  which  seem  to  me  to  require  no  more 
than  that  the  rent  should  be  ''  reserved,  due,  or  made 
payable."  I  do  not  think  that  there  are  any  words 
requiring  that  the  rent  should  be  in  arrear  at  the  time 
of  the  removal.  Mr.  Warrea  has  satisfactorily  shewn 
that  rent  is  in  one  sense  due  and  payable  on  the  quarter 
day ;  for  payment  on  that  morning  to  a  tenant  for  life 
who  dies  in  the  course  of  the  day  could  not  be  good 
against  the  heir  if  the  rent  were  not  due  and  payable. 
But  the  rent,  though  due  on  that  day,  is  not  in  arrear 
till  the  day  is  elapsed ;  and  there  can  be  no  distress  till 
the  rent  is  in  arrear.  Band  v.  Vaughan  (a)  is  a  decision 
entitled  to  the  greatest  respect :  and,  if  the  rent  had  in 
that  case  been  due  at  the  time  of  the  removal,  the 
circumstances  would  have  been  the  same  as  these.  But 
in  that  case  the  removal  was  before  the  quarterday ;  and, 
in  delivering  the  judgment  of  the  Court,  Tindal  C.  J. 
says :  **  The  short  question  raised  by  the  pleadings  is, 
whether  the  statute  applies  to  cases  where  the  tenant 

(a)  1  NewCa.767. 
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removes  bis  goods  fraudulently  and  clandestinely  before  1853. 
the  rent  becomes  due ;  and  we  are  of  opinion  that  such  Dibble 
case  is  not  provided  for  by  the  statute."  That  was  the  bowater 
judgment  of  the  Court,  with  which  our  present  decision 
does  not  conflict.  It  is  true  that  Tindal  C.  J.  adds 
some  observations,  and  says :  *^  It  is  the  place,  therefore, 
not  the  time  of  the  distress,  to  which  the  statute  intends 
to  apply  the  remedy:  and,  indeed,  it  is  obvious,  that  if 
the  construction  contended  for  by  the  defendant  is 
adopted,  as  the  landlord  may,  after  five  days  next  after 
the  distress,  sell  the  goods  and  pay  himself  the  rent,  he 
might  do  so  in  many  cases  before  the  rent  became  due, 
which  never  could  have  been  intended."  I  cannot  concur 
in  that  observation.  I  think  the  present  case  is  within 
the  words  and  mischief  of  the  statute:  and,  as  a  decision 
in  favour  of  the  defendant  is  consistent  with  the  former 
decisions,  though  not  with  the  observations  made,  I 
think  we  are  not  precluded  from  putting  a  sense  upon 
the  words  of  the  statute  such  as  to  effectuate  the 
intention  of  the  Legislature. 

Coleridge  J.  I  agree  that,  as  in  all  the  prior  cases 
tlie  removal  was  before  the  rent  became  due,  a  circum- 
stance which  was  material  and  must  have  been  present 
to  the  minds  of  the  Judges  deciding,  we  are  at 
liberty  to  look  to  the  words  of  the  statute  and  see 
whether  they  apply  to  the  present  case.  Now  I  think 
that  the  words,  in  case  the  tenant  shall  fraudulently 
remove  his  goods  to  prevent  the  landlord  '^frorn  dis- 
training the  same  for  arrears  of  rent  so  reserved,  due,  or 
made  payable,"  do  not  require  that  the  rent  shall  be  in 
arrear  at  the  time  of  the  removal.  The  object  of  the 
Legislature  was  to  prevent  a  removal  to  avoid  a  distress. 
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1863.        which  cannot  take  place  until  there  are  arrears.     So  far 

jjjjjjj^g       the  word  arrears  is  introduced  only  to  shew  what  kind 

„    ^-  of  distress  is  meant ;  viz.  one  "  for  arrears  of  rent  so 
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reserved,  due,  or  made  payable."  Then  the  landlord 
may  follow  those  goods,  and  seize  them  **  as  a  distress 
for  the  said  arrears  of  rent.**  This  he  cannot  do  till  the 
rent  is  in  arrear.  So  it  seems  to  me  clear  that  this  case, 
in  which  the  rent  was  due,  and  the  goods  were  removed 
to  avoid  a  distress  for  the  arrears  of  rent,  and  were 
followed  and  seized  after  the  rent  was  in  arrear,  is 
within  the  statute.  I  cannot  think  it  necessary  that  the 
rent  should  be  in  arrear  at  the  time  of  the  removal. 

Erle  J.  A  question  is  raised  on  the  construction  of 
Stat  11  G.  2.  c.  19.  *.  1.  It  is.  Whether  it  applies  to 
the  following  facts.  Rent  became  due  on  December 
25th ;  on  that  day  the  tenant  firaudulcntly  removed  his 
goods  with  intent  to  avoid  a  distress  for  that  rent.  In 
law,  no  distress  could  be  made  till  the  following  day; 
but  the  rent  was  due  at  the  beginning  of  December  25th, 
though  the  tenant  had  the  whole  of  that  day  in  which 
to  pay  it.  It  seems  to  me  that  this  case  is  within  the 
words  of  the  enactment ;  for  the  rent  was  reserved  and 
due :  and  it  is  quite  clear  to  my  mind  that  it  is  within 
the  mischief.  We  do  not  overrule  any  preceding  deci- 
sion ;  for  in  no  case  was  the  rent  due ;  so  that  we  do 
not  conflict  with  the  decision.  We  do  not  run  any 
danger  of  questioning  transactions  during  an  indefinite 
period,  as  apprehended  in  Rand  v.  Vaughan  (a) :  our 
decision  gives  a  well  defined  time  as  the  limit  within 
which  the  removal  can  be  such  as  to  justify  following 

(a)  1  New  Ca.  7t)7. 


XVI.  VICTORIA.  571 

the  goods.     We  also  give  full  effect  to  what  is  observed        IS53. 
by  Tindal  C,  J.,  that  the  object  of  the  statute  was  to       dibble 
apply  to  the  place,  not  the  time,  of  the  distress :  and  I     bowater. 
have  not  been  able  to  see  how  that  observation  bears  on 
the  time  of  the  removal  of  the  goods ;  which  is  the  point 
before  us.     It  is  relevant  to  the  time  of  the  distress,  but 
not  to  the  time  of  the  removal. 

Crompton  J.  We  are  now  considering  the  question 
as  if  the  plea  had  been  framed  according  to  the  fact, 
and  we  were  deciding  on  a  motion  for  judgment  non 
obstante  veredicto.  And  I  am  not  prepared,  sitting 
here  in  a  (/ourt  of  coordinate  jurisdiction  with  the 
Common  Pleas,  to  come  to  the  same  decision  as  my 
Brothers.  Whether,  looking  at  the  words  of  the  statute 
alone,  without  the  decided  cases,  or  sitting  in  a  Court  of 
Error,  I  should  come  to  the  same  conclusion  as  they  do 
is  another  question;  but  it  seems  to  me  that  in  the 
previous  decisions  the  word  "  due"  in  the  statute  was 
not  considered  the  emphatic  word  ;  it  was  the  word 
**  arrears"  on  which  the  Court  proceeded.  And  this 
must  have  been  so ;  for,  as  was  truly  observed  by  Mr. 
Warren^  the  words  are  in  the  alternative,  "reserved, 
due,  or  made  payable."  The  Court  in  Rand  v.  Vaughan  {a) 
seem  to  me  to  have  proceeded  on  the  word  "  arrears," 
and,  rightly  or  wrongly,  to  have  decided  that  the  effect 
of  that  word  was  to  require  that  the  rent  should  be  in 
arrear  at  the  time  of  the  removal.  In  the  considered 
judgment  of  the  Court,  the  reasons  are  given.  Tindal 
C.  J.  says:  "  By  the  common  law,  the  distress  for  rent 
was  necessarily  made  upon  some  part  of  the  demised 

(tt)  I  New  Co,  767. 
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1863.  premises^  otherwise  the  tenant  might  rescue  the  distress, 
Dibble  or  bring  an  action  of  trespass.  And  it  was  only  in  case 
BowATEB.  ^^^  landlord  coming  to  distrain  saw  the  cattle  on  the 
premises,  and  the  tenant  to  prevent  the  distress  drove 
them  ofF  the  premises,  that  the  landlord  could  justify 
freshly  following  and  distraining  them.**  These  obser- 
vations may  not  have  been  required  by  the  facts  in 
that  case;  but  they  are  given  as  the  reasons  for  the 
judgment.  The  Chief  Justice  proceeds :  "  And  the 
sUtutes  8  Ann.  c.  14.  s.  2.  and  11  G.2.  appear  to  have 
been  passed  with  the  view  of  removing  such  difficulty 
in  the  way  of  the  landlord's  remedy  in  the  case  of  a 
fraudulent  or  clandestine  removal  of  the  tenant's  goods 
off  the  premises.  For  it  expressly  empowers  the  land- 
lord '  to  take  and  seize  such  goods,  wherever  the  same 
shall  be  found,  as  a  distress  for  the  said  arrear  of  rent ; 
and  the  same  to  sell  and  otherwise  dispose  of  in  such 
manner  as  if  the  said  goods  had  been  actually  distrained 
by  such  landlord  in  and  upon  such  premises  for  such  arrears 
of  rent^  It  is  the  place^  therefore,  not  the  Ume  of  the 
distress  to  which  the  statute  intends  to  apply  the 
remedy."  I  think  that  was  the  great  object  of  the 
statute ;  but  at  any  rate  the  Chief  Justice  gives  these 
as  the  reasons  for  the  judgment.  I  do  not  see  why,  if 
the  construction  of  the  statute  is  that  the  rent  need  not 
be  in  arrear,  it  should  be  necessary  that  it  should  be 
due:  it  would  seem  sufficient  that  it  should  be  '^re- 
served.'' I  think  therefore  that  our  decision  now  inter- 
feres with  the  grounds  of  the  judgment  in  Rojnd  v. 
Vaughan  (a) :  and,  without  expressing  any  opinion  as 
to  what  construction  ought  to  be  put  upon  the  statute 

(a)  1  Ntw  Ca.  767. 
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in  a  Court  of  Error,  I  am  not  prepared,  sitting  here,  to 
concur  with  the  rest  of  the  Court 

A  rule  was  afterwards  drawn  up,  ordering  *^  that  the 
verdict  obtained  in  this  cause  be  set  aside,  and  a  verdict 
entered  for  the  defendants  instead  thereof.  The  plea 
herein  to  be  altered  according  to  the  facts  proved  on  the 
trial,  so  as  to  avoid  any  ambiguity  as  to  the  meaning  of 
the  plea.  If  the  case  remains  as  it  is,  each  party  to  pay 
his  own  costs.  If  the  plaintiff  bring  error,  and  succeed, 
then  he  is  to  have  judgment  Non  obstante  veredicto, 
with  twelve  pounds  damages,  and  to  have  all  the  costs 
below  and  in  error.  If  he  fail  in  error,  then  he  is  to 
pay  all  costs  in  error." 
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Dibble 

V. 
BOWATER. 


In   the  matter  of   a    plaint,    Samuel 

plaintiff,  and  James  Henry  Mackay,  Admi- 
nistrator with  the  will  annexed  of  Charles 
Whittle  Mackay,  defendant. 


Fuller  Monday, 

June  13ih. 


f\UAlNE^  in  this  Terra,  obtained  a  rule  Nisi  to  set  ^.  by  will  be- 

W/       ,  queathed  to 

^   aside  an  order  of  Crompton  J.  for  a  prohibition  in  bis  senrmt  K, 

••  should  mv 
ezecators  think 
proper,*'  20/.,  **  conditional  on  his  continuing  to  conduct  himself  faithfully  in  all  respects,**  and 
appiointed  executors.  The  will  was  made  in  the  district  of  the  county  court  of  K.  and  the 
testator  died  there.  The  executors  renounced  probate ;  and  M,  took  out  letters  of  adminis- 
tration with  the  will  annexed,  in  the  Prerogative  Court  of  the  Archbishop  of  CawUrhury, 
M.  resided  in  lAmdon,  F.,  by  leave  of  the  judge  of  the  county  court  or  K,,  sued  M.  in 
that  court  for  the  20/.     On  a  rule  to  set  aside  a  judge's  order  for  a  prohibition : 

Held :  that  the  grant  of  letters  of  administration  was  part  of  the  cause  of  action,  and 
that  the  judge  of  the  county  court  of  K,  had  not,  under  sUt.  9  &  10  Viet,  e.  95.  t.  60., 
jurisdiction  in  respect  of  it  over  M.  who  was  not  within  his  district :  and  on  that  ground 
the  rule  to  ^et  aside  the  judge's  order  was  discharged. 

Whether  the  bequest,  in  these  terms,  was  a  fogacy  which  might  be  recovered  in  the 
proper  county  court,  under  sect.  65,  or  a  beauest  in  trust,  only  to  be  enforced  in  equity, 
qntere  f  Per  Lord  Cnmpftell  C.  J. :  Semble,  ttiat  it  was  a  legacy  which  might  be  recovered 
in  tho  proper  county  court. 
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1853.        ^^6  above  plaint,  directed  to  the  judge  of  the  county 

^  court  oi  Kenty  holden  at  Margate. 

Fuller.  f^j.^^^  j-jjg  afgdavits  it  appeared  that  the  testator  made 

his  will  at  Margate^  containing,  amongst  others,  this 
bequest :  ^^  likewise,  should  my  executors  think  proper, 
.  to  my  man  servant,  whom  I  call  Sam^  (the  plaintiff), 
*^  I  give  20^,  conditional  on  his  continuing  to  conduct 
himself  faithfully  in  all  respects;"  and  he  appointed 
executors*  He  died  at  Margate;  the  executors  re- 
noimced  ;  arid  administration  with  the  will  annexed  was 
granted  in  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury.  The  plaint  was  to  recover  this  legacy,  and 
was  brought  by  leave  of  the  judge  of  the  county  court 
of  Kenti  holden  at  Margate^  against  the  defendant,  who 
was  resident,  out  of  the  district  of  that  court,  in  Londcn. 
The  defendant  made  affidavit  that  he  disputed  the 
plaintiff  s  right  to  the  legacy,  as  he  conceived  that  he 
had  a  discretion,  and  did  not  think  fit  to  pay  it  (for 
which  he  gave  reasons). 

Field  now  shewed  cause.  First,  the  cause  is  not  one 
within  the  jurisdiction  of  any  county  court.    Stat.  9  &  10 

Vict.  c.  95.  s.  ^5.  enacts  that  the  jurisdiction  shall  extend 
to  the  recovery  of  any  demand  "  which  is  the  whole  or 
part  of  the  unliquidated  balance  of  a  partnership 
account,  or  the  amount  or  part  of  the  amount  of  a 
distributive  share  under  an  intestacy,  or  of  any  legacy 
under  a  will."  But  sect.  58  expressly  takes  away  the 
jurisdiction  where  the  validity  of  any  "bequest"  is  dis- 
puted. Taking  these  two  together,  the  statute  means 
to  give  jurisdiction  over  simple  and  undisputed  legacies 
only.     \_Erle  J.     Was  not  this  point  decided  in  Pears  v. 

IVihon  (a)  ?     Crompton  J.     In  that  case,  the  distinction 

(a)  6  Erch.  833. 
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was  considered^  between  an  action  for  a  legacy  and  a        i853. 
suit  for  the  performance  of  an  executory  trust :  in  that  ^ 

case  it  was  held  to  be  a  legacy.  Is  it  so  here  ?]  It  is 
in  this  case  a  bequest  of  an  equitable  interest,  to  be 
given  if  the  executors  think  proper.  The  executors 
would  therefore,  if  they  had  taken  probate,  have  been 
trustees  with  a  personal  discretion ;  and  the  plaint  is  in 
effect  an  attempt  to  appoint  the  administrator  trustee  in 
the  place  of  the  renouncing  trustees,  and  then  compel 
him  to  exercise  his  discretion  in  a  particular  way.  The 
Lord  Chancellor  can  do  that ;  but  not  the  judge  of  the 
county  court.  [Lord  Campbell  C.  J.  That  may  be  the 
true  construction  of  the  Act :  but,  if  it  be  so,  there  is  a 
failure  of  justice  in  such  a  case  as  the  present,  where 
the  plaintiff  is  without  remedy  unless  he  goes  into 
Chancery  for  20/.]  There  is  another  ground  for  dis- 
charging the  rule.  The  defendant  does  not  reside  in 
the  district ;  and  the  cause  of  action  did  not  arise  there. 
The  taking  out  letters  of  administration  is  part  of  the 
cause  of  action. 

Quaine  was  called  upon  to  answer  the  last  objection. 
The  will  speaks  from  the  death;  and  the  letters  of 
administration  only  prove  it  [Crompton  J.  When  the 
cause  of  action  arises  after  death,  there  is  no  cause  of 
action  till  the  letters  of  administration ;  Murray  v.  7^e 
East  India  Company  (a).] 

Lord  Campbell  C.  J.  It  is  not  made  out  that  the 
cause  of  action  arose  within  the  district.  If  that  had 
been  made  out,  my  strong  impression  is  that,  this  being 

(a)  5  B.^  Aid.  204. 
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1853.        ®  bequest  of  a  legacy,  the  judge  of  the  proper  county 
^  court  would  have  had  jurisdiction  such  as  a  court  of 

Fuller.       equity  would  have  had  in  a  similar  case. 

Coleridge  J.  I  am  of  the  same  opinion  on  the  first 
point.  The  other  is  one  of  considerable  difficulty,  on 
which  I  forbear  to  express  an  opinion.  But  I  think  it 
quite  clear  that  the  grant  of  the  letters  of  administration, 
and  the  acceptance  of  them  by  the  defendant,  are  in 
this  case  essential  parts  of  the  cause  of  action. 

Erle  J.  concurred. 

Crompton  J.  The  Court  should,  1  think,  watch  a 
little  strictly  the  exercise  of  the  power  conferred  on  the 
judge  of  the  county  court,  by  stat.  9  &  10  Vict  c.  95. 
5.  60.,  to  give  himself  jurisdiction.  On  the  other  point 
I  shall  only  say  that  it  is  a  question  of  difficulty,  on 
which  I  have  not  formed  an  opinion.  The  distinction 
suggested  in  Pears  v.  Wilson  (a)  is  between  a  bequest 
of  a  legacy,  where  there  is  no  further  trust  than  the 
simple  one  imposed  on  an  executor  to  pay  it,  and  a 
bequest  in  trust.  That  raises  a  very  nice  question,  and 
one  which  it  is  difficult  to  answer. 

Rule  discharged. 

(a)  6  Exch.  833. 
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Ex  parte  George  Henry  Davidson.  j^nf\3t\, 

TJTILLESy  in  this  term,  obtained  a  rule,  under  stat,  C.  Vrouglit  an 

YY  action  againtt 

5  &  6  Vict,  c*  45.  5.  14.,  calling  on  Robert  Cocks  jp.  for  pab- 
to  shew  cause  \i'by  three  several  entries  made  in  the  pieces  of  music 
registry,  kept  at  Stationer^  Hall^  under  stat  5  &  6  Vict  the  copyright 
e,  45.  s.  11.,  should  not  be  varied  or  expunged  tho^'ctiOT  ^'^ 

By  the  affidavits  it  appeared  that  these  entries  were :  {|jjjf^^'j|[^<ic 
J  St.,  One  (in  the  form  No.  3,  in  the  schediJe  to  that  in  the  registry 

^  at  Stationera*  • 

Act)  made  on  6th   October  1848,  by  which  it  appeared  -HW/ikept 

under  stat. 

that  Robert  Cocks  was  the  proprietor  of  the  copyright  of  5  &  6  Fict. 
a  musical  piece  called  '^  The  Lancers'  Quadrilles^''  first  These  entries, 
published  by  himself  in  Middlesex,  on  6th  October  1848:  "o2?aflfoI^ 
2.  One  of  29th  June  1847,  by  which  Felix  Yaniewicz,  P^^S^n^^f 
professing  to  be  the  author  of  a  musical  piece  called  C's  copyright 

**  A  Polish  Rondo,"  accepted  the  benefit  of  the  extension  P>e«»-    ^  , 

obtained  a  niw 

of  copyright,  under  that  Act,  and  declared  the  copyright  Nisi  to  ex- 
punge or  vary 

to  be  the  property  of  Isaac  Willis:  3.  A  similar  entry,  those  entries. 

on  26th  February  1853,  by  which  Ernesto  Spagnolettiy  onanafBdaTit 

professing  to  be  the  author  of  another  musical   piece  appear^  that 

called  "La  Dorset,"  accepted  the  extension  of  copyright  ^pyrig"*?/* 

under  that  Act,  and  declared  Robert  Cocks  to  be  the  th«  "rs  Wjn- 
'  self,  but  that 

owner  of  the  copyrijrht.     Davidson  deposed  to  the  effect  *>'«  <»»«  ^" 
^^    ^  ^  that  they  were 

that  an  action   had  been  commenced  against  him  by  old  pieces,  and 

that  the^per- 
sons  who  on 
the  entries  professed  to  be  the  authors  were  not  really  the  authors ;  and  the  affidavit  deposed 
to  information  and  belief  as  to  facts,  which,  if  true,  proved  that  the  pieces  were  older  tha* 
the  supposed  authors.    The  counsel  for  C.  refused  to  consent  not  to  use  these  entries  on 
the  trial. 

The  Court  declined  to  expunge  the  entries,  but  made  an  order,  without  consent,  that  the 
rale  should  be  enlarged  till  the  trial  of  an  issue  to  determine  the  question  of  copyright,  in 
which  C.  should  be  plaintiff,  and  on  the  trial  of  whicb  the  entries  should  not  be  used :  and 
that  in  the  mean  time  proceedings  in  the  action  should  be  stayed. 

VUL.  H.  2   P  E.   &   D. 
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1853.  CockSy  who  had  purchased  Willis  %  right  to  the  second 
£jj  y^g  air,  for  publishing  these  three  airs,  which  Davidson  had 
Davidson.  Jone :  Davidson  did  not  claim  any  copyright  for  himself; 
but  he  deposed  to  his  belief  that  all  the  three  airs  were 
old,  that  the  first  was  not  first  published  by  Cocks  in 
1848,  and  that  neither  Yaniewicz  nor  SpagnoletH  were 
the  authors  of  the  airs  which  they  claimed.  The  ground 
suggested  for  expunging  the  entries  was,  that  these 
entries  would  be  prima  facie  evidence  against  Davidson. 
He  deposed  to  information  and  belief  that  one  of  these 
airs  was  in  the  original  Beggars^  Opera^  and  produced, 
attached  to  his  affidavits,  a  printed  sheet  of  music 
containing  the  third.  This  sheet  had  been  published 
in  1817,  at  a  time  when,  as  '*he  was  informed  and 
believed,"  Ernesto  Spagnoletti  was  not  ten  years  old; 
and  the  author  was  said  to  be  his  father,  a  well  known 
composer  now  dead  for  many  years. 

Bovill  and  Webster  now  shewed  cause.  The  affidavit 
is  only  of  hearsay.  [Lord  Campbell  C.  J.  If  the  fact 
really  be  that  an  old  air  is  now  entered  in  the  registry 
as  if  newly  composed,  what  can  be  deposed  to  except 
information  and  belief  as  to  its  antiquity  ?] 

Bramwell  and  Willesy  in  support  of  the  rule,  argued 
that  the  affidavit  furnished  sufficient  ground  for  believing 
that  the  entries  were  untrue,  and  that  the  use  of  them 
at  the  trial  of  Cocks  v.  Davidson  would  be  a  grievance 
to  Davidson.  [Lord  Campbell  C.  J.  K  the  entry  is 
expunged.  Cocks  loses  his  title  for  ever.  The  Legislature 
did  not  intend  that  there  should  be  a  final  decision  on 
the  question  of  property  on  affidavit]  There  is  no 
objection,  on  Davidson's  part,  to  allow  the  rule  to  be 
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enlarged  till  after  the  event  of  the  trial,  provided  Cocks        18o3. 
will  undertake  not  to  use  the  entries  as  evidence  on  the       iTparte" 
trial.     That  course  was   pursued,  in  Ckappell  v.  Pur- 
day  (a),  by  consent. 

BoviUy  for  Cocksy  refused  to  give  such  an  undertaking. 

• 
Lord  Campbkll  C.  J.  We  are  not  prepared  to 
expunge  these  entries;  but  we  think  there  is  enough 
shewn  to  justify  us  in  ordering^  proprio  vigore,  and 
without  consent,  that  the  rule  be  enlarged  until  the  trial 
of  an  issue,  in  which  Cocks  shall  be  plaintiff,  and  on  the 
trial  of  which  he  shall  not  use  these  entries  as  evidence. 

Erle  J.  and  Crompyon  J.  concurred. 

The  following  order  was  made.  "  That  the  rule  be 
enlaiged  until  the  next  Term;  and  that  an  issue  be  tried 
at  the  sittings  in  London  after  this  term,  in  which  said 
issue  the  said  Robert  Cocks  shall  be  plaintiff,  and  the 
said  George  Henry  Davidson  shall  be  defendant,  and  the 
question  to  be  tried  shall  be.  Whether  there  was  copyright 
in  all,  or  any,  and  which,  of  the  pieces  of  music  in  ques* 
tion,  and  whether  the  said  Robert  Cocks  was  proprietor 
of  the  copyright,  in  all  or  any  or  which  of  the  said  pieces 
of  music.  And  that  the  entries  made  at  Stationers'  Hall 
be  not  set  up  at  the  trial  of  the  said  issue.  And  it  is 
further  ordered  that  the  proceedings  in  the  action  be- 
tween the  above  mentioned  parties  be  stayed  unless  the 
said  Robert  Cocks  elects  within  a  week  not  to  use  the 
said  entries  or  any  of  them  at  the  trial." 

(o)  12  3/.^  W.  3U3. 

2  r  2 
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^onrfoy,         Oliver  Arnold  against  Charles  John  Dimsdalk 

June  13th.  ^ 

and  Robert  William  Gaussen,  Esquires. 


^-  'J"  •""-  TTRESPASS  for  assaulting  and  imprisoning  plaintiff 
jiutices,  under  foT  twenty  four  hours,  till  he  paid  32.  1^  6d    Plea: 

e.  31.  M.  27.,     Not  Guilty,  by  statute. 

33.,  for  an 
assault.    Ue 

did  not  ap^ar ;  and  the  justices,  upon  proof  of  service,  heard  the  case,  and  convicted  A, : 
the  conviction  was  drawn  in  the  form  given  in  sect.  33 ;  and  by  it  A,  was  adjudged  to  forfeit 
and  pay  2/.  lOt.,  and  1  U.  Qd.  for  costs;  and,  in  default  of  immediate  payment,  to  be 
imprisoned  for  six  weeks  unless  the  sums  should  be  sooner  paid :  and  the  conviction  directed 
that  the  2Z.  lOt.  should  be  paid  to  C,  one  of  the  overseers  of  the  parish  within  which  the 
ofience  was  committed,  and  the  11«.  ^d.  to  the  party  aggrieved.  And  directly  thereafter, 
no  payment  being  made,  the  justices,  in  the  absence  of  ^4.,  and  without  further  summoosy 
issued  a  warrant  of  commitment  for  default  of  payment. 

Held :  that  the  commitment  was  legal. 

By  charter  of  Ed,  4  the  Crown  granted  to  the  abbot  and  convent  of  S.  the  right  of 
appointing  their  own  justices,  with  power  of  oyer  and  terminer  for  all  felonies,  trespasses 
and  misdemeanours  occurring  within  the  Liberty  of  S".,  in  the  county  of  H.,  with  a  non 
intromittant  clause ;  and  that  they  might  have  a  gaol,  under  their  own  government,  without 
interference  by  other  justices  or  others,  for  felons  and  malefactors  taken  within  the  Liberty, 
till  such  were  delivered  by  due  course  of  law. 

Admitted :  that  the  power  to  appoint  justices  was  put  an  end  to  by  stat  27  H.  8.  c.  24. 
(a.d.  1535),  and  that  the  justices  created  by  the  Liberty  under  that  statute  by  the  Crown 
had  no  exclusive  jurisdiction  over  felonies,  trespasses  and  misdemeanours. 

Stat.  31  H.  8.  e.  13.  gave  the  Crown  the  franchises  appertaining  to  the  then  dissolved 
abbeys,  or  those  that  should  thereafter  be  dissolved,  as  largely  as  the  abbots  ought  to  have 
held  the  same  at  the  time  of  their  coming  to  the  Ring*s  hands.  Afterwards,  5th  December 
1539,  the  abbey  of  S,  was  dissolved.  Afterwards,  by  stat.  32  H.  8.  c.  20.  it  was  enacted 
that  the  same  liberties,  franchises  and  jurisdictions  which  the  late  owners  had  exercised 
within  three  months  before  the  abbeys  came  to  the  King's  hands  should  be  revived  in  the 
King*s  hands. 

Admitted :  that  these  statutes  did  not  revive,  in  the  justices  appointed  by  the  Crown  for 
the  Liberty,  the  exclusive  jurisdiction  given  by  the  charter  of  Ed,  4. 

By  charter  of  9  /a.  1.  the  Crown  granted  to  IV.  in  fee  all  the  Liberty  of  5.,  and  iu  rights, 
as  fully  as  any  abbot  of  the  monasteries,  or  as  any  kine,  enjoyed  them. 

Admitted :  that  this  did  not  give  to  the  justices  of  tbe  liberty  exclusive  jurisdiction. 

Admitted,  therefore,  and  agreed  to  by  this  Court :  that  iustices  of  the  county,  having  by 
the  terms  of  their  commission  jurisdiction  as  well  within  liberties  as  without,  might,  sitting 
in  the  county  and  out  of  the  Liberty,  convict  under  stat.  9  <?.  4.  c.  31.  «.  27.  for  an  assault 
committed  within  the  Liberty. 

Within  the  Liberty  was  a  house  of  correction,  supported  exclusively  by  rates  rused  in  the 
Liberty.  The  Liberty  did  not  contribute  to  the  county  rate.  The  keeper  was  appointed 
by  the  justices  of  the  Liberty.  Quarter  sessions  were  held  within  the  Liberty  at  which 
offences  committed  within  the  Liberty  were  tried. 

Held :  that  justices  of  the  county  might,  sitting  out  of  the  Liberty  and  in  the  county, 
commit  a  party  convicted,  under  stat.  9  (?.  4.  c.  31.  «.  27.,  of  an  assault  done  within  the 
Liberty,  to  the  house  of  correction  of  the  Liberty. 

Whether,  if  the  offence  had  not  been  committed  within  the  Liberty,  they  conld  have 
dona  so  by  virtue  of  sUt.  27  (7.  3.  e.  1 1.,  qumre. 
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On  the  trial,  before  Lord  Denman  C.  J.,  at  the  Hert-        i853. 
fordshire  Spring  Assizes,  1846,  a  verdict  was  found  for       awiold"^ 
the  plaintiff,  subject  to  a  special  case ;  of  which   the     DmgDALB. 
statement,  so  far  as  relates  to  the  points  here  discussed, 
was  as  follows. 

The  two  defendants  are,  and  at  the  several  times  of 
the  hearing  of  the  charge  of  assault,  and  of  the  con- 
viction, and  of  the  signing  by  them  of  the  warrant  of 
commitment,  hereinafter  mentioned,  were,  two  justices  of 
the  peace  for  the  county  of  Hertford^  and  also  for  the 
Liberty  of  St,  AlbatCi  in  the  same  county.  The  plaintiff 
is,  and  during  the  whole  of  the  time  of  the  committing 
of  the  trespass  complained  of,  and  from  thence  conti- 
nually hitherto  hath  been,  a  resident  and  inhabitant  of 
the  parish  of  Wheathamstead  in  the  county  of  Hertford^ 
which  parish  is  not  in  the  Liberty  of  St.  AJbaiCs, 

On  the  17th  of  June  1845,  the  plaintiff  was  summoned 
to  appear,  on  21st  June  then  instant,  at  the  Shire  Hall 
in  the  town  of  Hertford^  in  the  county  of  Hertford^  and 
out  of  the  Liberty  of  St,  AVbaiCsy  before  the  defendants, 
to  answer  a  charge  of  assault  upon  one  WiViam  Thredder^ 
committed  in  the  parish  of  Saundridge^  in  the  Liberty  of 
St  AlbaiCiy  in  the  county  of  Hertford,  The  plaintiff- 
appeared  before  the  defendants  at  the  time  and  place 
aforesaid,  to  answer  a  charge  for  another  offence  com- 
mitted in  the  said  parish  of  Wheathamsteady  which  was 
first  heard,  and  was  dismissed :  and,  immediately  after 
wards,  the  plaintiff  absented  himself,  for  the  express 
purpose  of  not  appearing  according  to  the  exigency  of 
the  summons  for  the  said  charge  of  assault.  And,  upon 
proof  of  the  due  service  of  such  summons  on  the  plaintiff 
at  Wheathamstead^  the  defendants,  in  the  absence  of  the 
plaintiff,  on  the  said  21st  June  1845,  at  the  Shire  Hall 
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1853.        aforesaid,  and  out  of  the  said  Liberty  of  SL  Alba/Cs^ 

Arkoid      ^®^rd  the  evidence  in  support  of  the  said  chaige,  and 

-.    ^-  then  and  there,  for  the  assault  so  committed  within  the 

DiMBOALE. 

said  Liberty,  convicted  the  plaintiff  in  a  penalty  of 
2/.  10«.  0(/.,  and  a  further  sum  of  11 5.  Qd.  for  costs: 
which  fine  and  costs  not  having  been  paid  immediately 
after  such  conviction,  the  defendants,  then  being  such 
justices  as  aforesaid,  afterwards  on  the  same  day,  before 
any  notice  thereof  had  been  given  to  the  plaintiff,  or 
any  demand  of  such  penalty  and  costs  had  been  made 
upon  the  plaintiff,  committed  him  to  prison  under  a 
commitment  signed  and  sealed  by  each  of  them,  on  the 
said  21st  June  1845,  at  the  Shire  Hall  aforesaid,  out 
of  the  said  Liberty.  The  proceedings  were  under  stat* 
9  Cr.  4.  c.  31.  8s.  27.,  33.  The  warrant  of  commitment 
is  as  follows. 

"  County  of  Hertford^  and  Liberty  of  St  Albans  in  the 
said  county,  to  wit.  To  all  constables  of  the  police  of 
the  said  county,  and  to  the  keeper  of  the  house  of 
correction  at  St.  AlbarCs  in  the  said  county  and  Liberty. 
Whereas  Oliver  Arnold^  of  the  parish  of  Wkeatliamsteady 
in  the  said  county,  sawyer,  is  convicted  by  and  before 
us,  C  J.  Dimsdale  and  R,  W.  Gausseriy  Esquires,  two 
of  Her  Majesty's  justices  of  the  peace  in  and  for  the 
said  county  and  Liberty,  upon  the  oath  of  W.  Threddery 
for  that  he,  the  said  O.  Arnoidy  did,  on  the  first  day  of 
June  instant,  at  the  parish  of  Saundridge^  in  the  county 
and  Liberty  aforesaid,  unlawfully  assault  and  beat  the 
said  William  Thredder,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided :  And  there- 
upon we,  the  said  justices,  adjudged  the  said  O.  Arnold 
to  forfeit  and  pay  for  his  said  offence  the  sum  of 
21.  lOs,  Orf.,  and  also  to  pay  the   sum  of  11*.  6rf.  for 
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costs;  and  we  directed  that  the  said  sum  of  2L  lOs.  Od,        1863. 

should  be  paid  to  one  of  the  overseers  of  the  parish  of      Arnold 

Saundfidge  in  which  the  said  offence  was  committed,  to     dimsdals. 

be  by  him  applied  according  to  the  directions  of  the 

statute  in  that  case  made  and  provided;  and  that  the 

said  sum  of  II5.  6rf.  should  be  paid  to  W,  TTiredder,  the 

party  aggrieved  by  the  said  offence :     And  whereas  the 

said  O.  Arnold  has  made  default  in  payment  of  the  said 

sums:     These  are  therefore  to  require  you,  the  said 

constables,  to  apprehend  and  forthwith  convey  the  said 

O.  Arnold  to  the  said  house  of  correction  at  St.  Alban's 

in  the  county  and  Liberty  aforesaid,  and  deliver  him  to 

the  said  keeper  thereof,  together  with  this  precept.     And 

you  the  said  keeper  are  hereby  commanded  to  receive 

the  said  O.  Arnold  into  your  custody  in  the  said  house 

of  correction,  there  to  be  imprisoned  for  the  space  of 

six  weeks,  unless  such  sums  as  aforesaid  shall  be  sooner 

paid  and  satisfied:  and  for  your  so  doing  this  shall  be 

your  sufficient  warrant."    (Signed  and  sealed  by  the  two 

defendants,  2 1st  June  1845.) 

Under  this  commitment,  and  in  obedience  to  it,  the 
plaintiff  was  arrested  and  taken  into  custody  on  25th 
June  1845,  at  the  parish  of  H'heathamstead  in  the  county 
of  Hertford^  and  was  taken  from  thence,  in  the  custody 
of  one  of  the  constables  of  police  for  the  county  of 
Hertfordy  who  also  act  in  the  J^iberty,  to  the  common 
gaol  at  Saint  AJbatCs  in  the  Liberty  of  Saint  AlharCs  in 
the  said  county,  and  Wjas  there  imprisoned  until  the 
26th  June^  the  day  then  next  following. 

The  following  conviction  was  drawn  up  according 
to  the  form  of  the  Act  of  9  G.  4.  c.  31.  s,  35.,  signed  and 
sealed  by  defendants,  and  filed  amongst  the  records  of 
the  county  sessions.     A  conviction  in  the  same  words 
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1863,        '^^  every  respect  was  signed  and  sealed  by  deiendanU,* 
XiiNOLo      *°^  ^^^  amongst  the  records  of  the  Liberty  sessions. 
DiMBDAu.         "County  of  Hertford,  and  Liberty  of  Alban's  in  the 
said  county,  to  wit.    Be  it  remembered  that,  on  the  21st 
day  otJune  in  the  year  of  our  Lord  1845,  at  Hertfardf 
in  the  said  county  of  Hertford,  O.  Arnold,  of  &c.,  "is 
convicted  before  us,  C.  J.  Dimsdale  and  12.  W,  Gaussen, 
Esquires,  two  of  Her  Majesty's  justices  of  the  peace 
for  the  said  county  and  liberty.     For   that  the  said 
O,  Arnold  did,  on  the  first  day  of  June  instant,  in  the 
parish  of  Saundridge,  in  the  said  county  and  Liberty, 
unlawfully  assault"  &c.   (as  in   the    warrant).     "  And 
we,  the  said  justices,  adjudge  the  said  O.  Arnold,  for 
his  said  offence,  to  forfeit  and  pay  the  sum  of  2/.  10&, 
and  also  to  pay  the  sum  of  1 1«.  &d.  for  costs.     And,  ia 
default  of  immediate  payment  of  the  said  sums,  to  be 
imprisoned  in  the  house  of  correction  at  Saint  Alton's, 
in   the   said  county  and  Liberty,  for  the  space  of  six 
weeks,  unless  the  said  sums  shall  be  sooner  paid.     And 
we  direct  that  the  said  sum  of  2L  10«.  shall  be  paid  to 
William  Creorge  of  Saundridge,  one  of  the  overseers  of 
the  poor  of  the  said  parish  of  Saundridge,  in  which  the 
said  offence  was  committed,  to  be  by  him  applied"  &c. 
**  And  we  order  that  the  said  sum  of  lis.  6d.  for  costs 
shall  be  paid  to  fV.  71,  the  party  aggrieved  by  the  said 
offence."    (Signed  and  sealed  by  the  two  defendants, 
the  day  and  year  first  above  mentioned.) 

On  the  21st  of  November,  1845,  both  the  defendanta 
were  served  with  notice  of  action :  and  this  action  was 
commenced  on  23d  December  1845. 

The  Liberty  of  St  Alban's  was  originally  created  by 
a  charter  of  H,  \.  to  Geoffery  de  Gorham,  the  sixteenth 
abbot.     Various  privileges  were  by  that  and  subsequent 
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charters  conferred  upon  the  Liberty  of  St  AlbarCsj  and        1853. 

the  Men  thereof.     And  lastly  was  granted  a  charter  of      a&nolo 

2  Ed.  4.  to  the  Abbey  and  convent  of  St  AlbatCs  (a),     dimsdalb. 

The  case  then  set  out,  in  the  original  I^atin,  an  extract 

from  the  charter.     It  contained  a  grant  to  the  Abbot 

and  convent,  that  they  and  their  successors,  ^'  infra  villas, 

hundrednm  et  Libertatem  praedictam,"  might  appoint 

their  justices  to   keep  the  peace,  with  jurisdiction  of 

oyer  and  terminer  in  respect  of  '^  omnimodas  felonias, 

transgressioneset  malefacta"  occurring  within  the  Liberty 

&c.,  with  a  non  intromittant  clause.    And  that  the  Abbot 

and  convent,  and  their  successors,  should  have  a  gaol 

"  infra  villam  de  Sancto  Albano  prsedicto,  ad  felones  et 

alios  malefactores  quoscunque  infra  villas,  hundredum 

et  Libertatem  prsedictam  captos  sen  capiendos  in  eadem 

gaola"  "  cuslodiendum"  till  delivered  therefrom  by  law. 

'^  £t  quod  senescallus  eorundem  Abbatis  et  Conventus,  et 

successorum  suorum,  associatis  sibi  uno  vel  duobus  legis 

perito  vel  legis  peritis,  quorum  praedictus  senescallus,  pro 

tempore  existens,  semper  sit  unus,sintjusticiarii  nostri  ct 

heredum  nostrorum  ad  gaolam  illam  de  prisonariis  in  ea 

existentibus,    et  eidem  prisonse   ex  quacumque   causa 

committendis,   de    tempore    in  teinpus    deliberandum. 

Ita  qu6d  nullus  justiciarius  noster,  sive  justiciarii  nostri, 

vel   heredum    nostrorum,   ad  gaolam    illam    aliqualiter 

deliberandum,   per  nos  vel  heredes  nostros  de  caetero 

assignandi,  villas,  hundredum  sen  Libertatem  praedictam 

ex hac  caiisa,  vel  alia  cafisa  quacumque,  aliqualiter  ingredi- 

antur  seu  ingrediatur ;  et  qudd  ballivus  eorundem  Abbatis 

(a)  The  coaosel  for  the  plaintiff,  in  the  present  ease,  having  admitted 
that  the  county  magistrates,  as  such,  had  jurisdiction,  sitting  out  of  the 
Liberty,  over  offences  committed  within  the  Liberty,  it  is  not  thought 
necessary  |o  set  out  this  charter  more  fully.  See  Arnold  v.  Gauisen, 
S  Exch.  463,  where  it  is  more  fully  given. 
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et  Cunventus  et  successorum  suorum  Libertatis  pnedicts 
pro  tempore  existens^  omnia  juratas,  panella,  mqaisi«> 
tionesy  attachiamenta,  et  intendeDcias,  prefato  justiciario 
ac  senescallo,  vel  duobiis  eorum  ut  prsedtctum  est,  jti»- 
ticiariis  ad  gaolam  illam  deliberaDdum  aesignandis  de 
tempore  in  tempus  fisiciat,  retomet  et  intendat,  ac  pne- 
cepta,  mandata,  waranta  et  judicia  eorundem  justiciarii 
ct  senescalli,  vel  duorum  eorum,  pro  tempore  existentiam 
ut  prsedictnm  est,  faciat  et  exequatur,  in  omnibus  eisdem 
modo  et  forma  prout  aliquis  vicecomes  regni  nostri 
Anglise  bujusraodi  justiciariis  ad  gaolas  ejusdem  regni 
nostri  deliberandum  assignatis  facit,  retornat,  intendit  et 
cxequitur  quovis  modo." 

The  case  then  set  out  parts  of  stat  27  H,  8.  c.  24.  (a.d. 
1535.),  " For  recontinuing  liberties  in  the  Crown" (a): 

(aS  The  following  are  the  most  material.  Sect.  2  enacts  **that  no 
person  or  persons,  of  what  estate,  degree  or  condition  soever  they  be, 
from**  Ist  July  1536,  "shall  have  any  power  or  authority  to  make  any 
justices  of  eyre,  justices  of  assixe,  justices  of  peace,  or  justices  of  gaol 
delivery ;  but  that  all  such  oflBcers  and  ministers  shall  be  made  by  letters 
patents  under  the  Ring's  great  seal,  in  the  name  and  by  authority  of  the 
King's  Highness  and  His  heirs,  kings  of  this  realm,  in  all  shires,  counties, 
counties  palatine,  and  other  places  of  this  realm,'*  ftc,  "  at  their 
pleasure  and  wills,  in  such  manner  and  form  as  justices  of  eyre,  justices 
of  assise,  justices  of  peace,  and  justices  of  gaol  delivery,  be  commonly 
made  in  every  shire  of  this  realm;  any  grants,  usages,  prescriptions, 
allowances,  Act  or  Acts  of  Parliament,  or  any  other  thing  or  things  to  the 
contrary  thereof  notwithstanding." 

Sect.  17.  *'  Provided  always,  That  all  and  singular  justices  of  the  peace, 
gaol  delivery  and  assise,  hereafter  to  be  tnade,  named  and  appointed  by  the 
King's  Highness,  His  heirs  and  successors,  within  any  Liberty,  where  any 
such  justice  of  peace,  gaol  delivery  or  assize,  or  any  of  them,  have  been 
made  by  any  person  or  persons  by  virtue  or  authority  of  any  letters  patents 
of  the  gift  or  grant  of  our  Sovereign  Lord  the  King,  or  His  most  noble 
progenitors,  kings  of  this  realm,  or  otherwise,  shall  sit  and  keep  their 
sessions,  gaol  delivery,  and  assizes,  only  in  such  place  and  places  as  the 
justices  of  the  said  Liberties  lately  have  commonly  used  within  the  said 
Liberties.     And  that  no  person  or  persons  within  the  said  Liberties,  or  any 


XVI.   VICTORIA. 


587 


and    of  Stat.   SI  H.  8.   c.   13., 
monasteries  and  abbeys"  (a). 


"  For    dissolution    of        1853. 


of  then,  shall  be  hereafter  in  anj  wiae  compelled  by  authority  of  this  Act 
to  appear  out  of  the  said  Liberties  before  any  other  justices  of  assise,  gaol 
delivery,  or  of  the  peace  than  before  such  justices  as  shall  be  named  and 
assigned  to  sit  and  be  by  the  King's  Highness,  His  heirs  and  suoeeflora, 
within  the  said  Liberties  in  form  aforesaid." 

(a)  Sect.  ]  recites  that  divers  abbots,  priors  and  other  ecclesiaBtical 
governors  of  divers  monasteries,  abbathies,  &c.  within  the  realm,  of  their 
own  free  and  voluntary  minds,  since  4th  February  27  H,  8.,  had  severally 
granted  and  confirmed  ^11  their  said  monasteries,  abbathies,  &c.,  and  all 
their  sites,  &c.,  liberties,  privileges  and  franchises  &c.,  appertaining  or  in 
any  wise  belonging  to  any  such  monastery,  abbatby,  &c.,  to  the  King,  His 
heirs  and  successors. 

Sect.  2  enacts  that  the  Kiifg  "  shall  have,  hold,  possess  and  enjoy  to  Him, 
His  heirs  and  successors  for  ever,  all  and  singular  such  late  monasteries, 
abbathies,"  &c.  "  which  sith  the  said  4th  day  of  February*'  "  have  been  dis- 
solved, suppressed,  renounced,  relinquished,  forfeited,  given  up,  or  by  any 
other  mean  come  to  His  Highness  ;'*  "and  in  like  manner  shall  have,  hold, 
possess  and  enjoy  all  the  sites,"  &c.,  "  leets,  courts,  liberties,  privileges, 
franchises  and  other  whatsoever  hereditaments,  which  appertained  or 
belonged  to  the  said  late  monasteries,  abbathies,"  &c.,  **  or  to  any  of 
them,  in  as  large  and  ample  manner  and  form,  as  the  late  abbots,  priors," 
'*  and  other  ecclesiastical  governors  and  governesses  of  such  late  monasteries, 
abbathies,"  &e. ,  **  had,  held  or  occupied,  or  of  right  ought  to  have  had,  holden 
or  occupied,  in  the  rights  of  their  said  late  monasteries,  abbathies,"  &e., 
*'at  the  time  of  the  said  dissolution,  suppression,  renouncing,  relinqnishing, 
forfeiting,  giving  up,  or  by  any  other  manner  of  mean  coming  of  the  same 
to  the  King's  Highness  sithen  the  4th  day  of  Fdfrumy  above  specified." 

Sect.  3  enacts  *<  that  not  only  all  the  said  late  monasteries,  abbathies, 
he,  "but  also  all  other  monasteries,  abbathies,"  &c.,  *' which  hereafter 
shall  happen  to  be  dissolved,  suppressed,  renounced,  relinquished,  forfeited, 
given  up,  or  by  any  other  mean  come  to  the  King's  Highness ;  and  also 
all  the  sites,"  &c.,  **  leets,  courts,  liberties,  privileges,  franchises  and  other 
hereditaments  whatsoever  they  be,  belonging  or  appertaining  to  the  same 
or  any  of  them ;  whensoever  and  as  soon  as  they  shall  be  dissolved,  sup- 
pressed,  renounced,  relinquished,  forfeited,  given  up,  or  by  any  other  mean 
come  unto  the  King's  Highness,  shall  be  vested,  deemed  and  adjudged" 
**  in  the  very  actual  and  real  seisin  and  possession  of  the  King  our  Sovereign 
liord.  His  heirs  and  successors  for  ever,  in  the  state  and  condition  as  they 
now  be." 

Sect.  4  enacts,  that  the  monasteries,  abbathies,  &c.,  dissolved  or  coming 
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1853.  At  the  time  of  passing  the  last  mentioned  statute,  the 

Arnold      monastery  of  St  AlbarCs  had  not  been  by  any  means 

DiMSDALB.    dissolved;  but,  on  5th  December  1539,  after  the  passing 

of  the  last  mentioned  Act,  the  said  monastery  was  in 

due  form  surrendered  into  the  hands  of  the  King. 

The  case  then  set  out  parts  of  stat.  32  H.  8.  c.  20. 
(A.D.  1540),  "  Concerning  privileges  and  franchises'*  (a). 


to  the  King,  or  which  should  thereader  be  dissolved  or  come  to  the  Kingt 
and  all  the  leets  &c.  (as  before),  except  those  coming  by  attainder  of 
treason,  should  be  in  the  order,  surrey  and  governance  of  the  King's 
Court  of  Augmentations. 

(a)  The  following  are  the  sections  mainly  bearing  upon  the  points. 
Sect  1  recites  that  divers  sites  &c.  of  late*  monasteries,  abbathies,  &c 
had  by  divers  "  statutes  heretofore  made,  been  assigned,  limited  and  appointed 
to  the  order,  rule,  survey,  and  governance  of  the  Court** "  of  Augmentations'* 
&c.,  **by  the  which  statutes  it  is  not  fully,  plainly  nor  expressly  declared 
or  rehearsed,  how  and  in  what  wise  and  by  what  special  officers  and 
ministers,  the  liberties,  privileges  and  franchises,  which  the  late  owners  of 
the  same  sites,**  &c.,  "  had^  used  and  exercised,  should,  be  ordered,  used, 
exercued  and  put  in  execution :"  and  enacts  "  that  all  and  singular  the 
same  liberties,  franchises,  privileges  and  temporal  jurisdictions,  which  the 
said  late  owners  had,  used  and  exercised  lawfully,  by  themselves,  or  by 
their  officers  or  ministers,  or  might  have  used  and  exercised  lawfully,  by 
themselves,  or  by  their  officers  or  ministers,  or  might  have  used  or  exer- 
cised,  within  three  months  next  before  that  the  said  sites,"  &c.,  "  came  to 
the  possession  of  the  King*s  Highness,  shall  be  by  virtue  of  this  present 
Act  revived,  and  be  really  and  actually  in  the  King's  Highness,  His  heirs 
and  sttccessors,-and  shall  be  in  the  rule,  order,  survey  and  governance  of 
the  Ring's  said  Court  of  Augmentations"  &c. :  <*  and  that  the  same  liberties, 
franchises,  privileges,  and  temporal  jurisdictions,  and  all  manner  fines, 
issues,  amerciaments,  and  other  profits  and  commodities,  of  what  kinds  or 
natures  soever  they  be,  coming,  growing  or  rising  by  reason  or  oocasioq  of 
them,  or  any  of  them,  shall  be  used,  exercised  and  occupied  to  all  intents, 
purposes,  conditions  and  respects,  and  shall  be  claimed,  levied,  collected 
and  taken  by  such  stewards,  bailiflb,  and  other  officers  and  ministers,  as 
shall  please  the  King's  Highness  to  name  and  appoint,  in  .like  manner, 
form,  fashion  and  condition  as  they  or  any  of  them  were  lawfully  used, 
exercised,  executed,  claimed,  levied,  collected  and  taken,  before  that  they 
came  to  the  hands  and  possession  of  our  said  Sovereign  Lord ;  \dA  that  tho 
same  stewards,  bailiflTs,  officers  and  ministers,  shall  be  accomptant  for  the 
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By  letters  patent,  tested  27th  April  9  Ja.  1.,  James  I. 
granted  to  George  Whitmore  and  Thomas  fVhitmore,  of 
London^  Esquires,  their  heirs  and  assigns  for  ever,  (inter 
alia)  All  that  Our  hundred  of  C,  with  all  and  singular 
its  rights,  members,  liberties  and  appurtenances  whatso- 
ever arising,  increasing,  renewing,  happening  or  belong- 
ing in  or  within  the  Liberty  of  SaitU  Alban  in  the 
county  of  Hertford;  and  the  office  of  hundredor  there, 
with  the  appurtenances;  and  also  all  that  Our  LiberQr  to 
the  late  monastery  of  SairU  Alban  appertaining,  relating, 
incident  or  belonging,  in  our  counties  of  Hertford^ 
Bedford  and  Buckingham^  or  any  of  them ;  with  all  and 
singular  its  rights,  members  and  appurtenances  whatso- 
ever, as  and  so  fully,  freely  and  perfectly,  and  in  so 
ample  a  manner  and  form,  as  any  abbot  or  prior,  &c., 
of  any  late  monastery,  abbey  or  priory  &c.,  or  any  other 
or  others,  at  any  time  theretofore  having,  possessing  or 
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issiMs  and  revenaes  of  their  bailiwicks  and  offices,  and  shall  be  compelled 
to  account  in  the  said  Coart  of  Augmentations,  like  as  the  King's  receiTera 
or  other  oiBcerB  accomptants  in  the  said  Court  heretofore  hare  done  or 
ought  to  do." 

Sect.  3  enacts :  **  That  the  said  stewards,  bailiffs  and  other  officers  and 
ministers,  shall  be  attendant  and  obedient  to  all  other  the  King's  Courts, 
at  well  for  all  executions  and  returns  of  writs,  warrants  and  precepts,  as 
for  their  personal  appearances,  and  other  duties  of  their  offices,  like  as  the 
officers  and  ministers  of  the  said  late  owners  did  and  ought  to  do,  or  should 
have  done  by  reason  of  their  said  several  offices,  before  that  the  same 
liberties,  privileges  and  temporal  jurisdictions  did  come  to  the  possession 
of  our  stud  Sovereign  Lord,  and  that  to  be  done  and  observed  upon  all 
pains  and  penalties  by  the  laws  of  this  realm  limited  and  ordained  for  any 
offence  or  default  of  the  same :  and  that  no  sheriff,  under  sheriff,  nor  other 
officer  or  minister,  of  any  sheriff  or  other  foreign  officer  or  minister,  shall 
in  any  wise  intromit  or  meddle  in,  with  or  upon  any  of  the  premises, 
otherwise  or  in  any  other  manner,  nor  for  any  other  cause,  than  they  or 
any  of  them  lavrfully  might  have  done  before  the  same  premises  did  come 
to  the  possession  of  oar  said  Sovereign  Lord.** 
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1853.  seised  of  the  aforesaid  hundreds,  liberties,  &c.,  and  other 
Arnold  *^^  premises,  with  their  appurtenances,  or  any  part 
DiMflDAi^  thereof,  ever  had,  held,  used  or  enjoyed,  or  ought  to 
have  had,  held,  used  or  enjoyed,  in  or  within  the  afore- 
said hundreds,  liberties,  &c.,  and  other  the  premises  by 
the  said  letters  patent  granted,  or  in  or  within  any  part 
thereof,  by  reason  or  pretext  of  any  charter,  gift,  grant 
or  confirmation,  or  any  letters  patent  by  Us,  or  any  of 
Our  progenitors  or  predecessors,  late  kings  or  queens  of 
Ejigland^  theretofore  had,  done  or  granted  or  confirmed, 
or  by  reason  or  pretext  of  any  Act  or  Acts  of  Parliament ; 
and  so  fully,  freely  and  perfectly,  and  in  so  ample  a 
manner  and  form,  as  We,  or  any  of  Our  progenitors  or 
predecessors,  late  kings  or  queens  of  England^  the  afore- 
said hundreds,  liberties  and  other  the  premises,  or  any 
part  or  parcel  thereof,  had  and  enjoyed,  or  ought  to 
have  had.and  enjoyed. 

All  and  singular  the  premisea  comprised  in  the  said 
letters  patent  of  9  Ja.  1.  were,  shortly  after  the  teste 
thereof,  conveyed  by  the  said  C?.  Whitmore  and  T. 
Whitmore  to  Robert^  the  then  Earl  of  Salisbury:  and 
from  him  they  have  descended  to  the  present  Marquis 
of  Salisbury ;  who,  under  the  authority  given  him  by 
the  said  grant,  does  the  several  acts,  and  performs  the 
duties,  and  exercises  the  several  privileges,  hereinafter 
mentioned. 

There  are,  and  long  before  17  th  June  1845  there 
were,  and  always  since  that  time  have  been,  separate 
and  distinct  commissions  of  the  peace  for  the  cotmty  of 
Hertford  and  for  the  Liberty  of  Saint  Albaru  The 
justices  appointed  under  the  county  commission,  during 
all  the  time  last  aforesaid,  were  authorized  generally  to 
keep  the  peace  in  the  said  county  of  Hertford:  and  the 
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commission  contains  these  words :  ^'  as  well  within  1863. 
Liberties  as  without."  And  those  appointed  under  the  ^^^^^^^ 
Liberty  commission  were  authorized  generally  to  keep 
the  peace  within  the  Liberty.  There  are,  and  during 
all  the  time  last  aforesaid  there  were,  appointed  exclu- 
sively for  the  Liberty  of  &ziit^  Alban  a  custos  rotulorum 
and  clerk  of  the  peace.  But  the  coroner  is  not  distinct, 
the  county  coroner  acting  in  the  Liberty :  but  all  in- 
quests in  the  Liberty  are  paid  for  out  of  the  Liberty 
rates.  And  quarter  sessions  of  the  peace  were,  during 
all  the  time  last  aforesaid,  regularly  held  at  Saint  AlbatCs 
in  and  for  the  Liberty ;  at  which  appeals  against  orders, 
&c.,  of  the  Liberty  justices  were  heard  and  determined, 
and  at  which  prisoners  committed  for  trial,  or  held  to 
bail,  by  the  Liberty  justices,  for  felonies  and  misde- 
meanours &c.  committed  within  the  said  Liberty  were 
indicted  and  tried.  And  the  jurors  who  were  empan- 
nelled  at  such  quarter  sessions  were  summoned  by  the 
Marquis  of  Salisbury ^  by  virtue  of  his  office  of  hundredor, 
solely  from  within  the  limits  of  the  said  Liberty,  and 
under  different  qualifications  from  jurors  for  the  county. 

The  Liberty,  during  all  the  time  last  aforesaid,  claims 
to  have  had  a  gaol  delivery  belonging  to  itself,  in 
addition  to  its  quarter  sessions. 

A  separate  and  distinct  rate,  in  the  nature  of  a  county 
rate,  during  all  the  time  last  aforesaid,  has  for  all  pur- 
poses been  made  and  levied  within  the  Liberty  of  Saint 
AJbarCs:  and  no  part  of  the  Liberty  has,  during  any 
part  of  the  time  last  aforesaid,  in  any  way  contributed 
towards  the  county  rate  for  the  county  of  Hertford; 
which,  during  all  that  time,  has  been  raised  entirely 
from  such  part  of  the  county  of  Hertford  as  is  not 
within  the  limits  of  the  Liberty. 
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1853.  ^^^  Liberty  denies  its  liability  for  the  oiaiatenance 

j^f^^Qu,  of  prisoners  confined  in  the  county  gaol  for  Liberty 
^    ^*  offences   triable  at  the  Assizes,  either  before  or  after 

trial  Buty  by  arrangement  and  under  protest,  they 
have,  for  a  few  years  past,  paid  out  of  the  Liberty  rate 
those  expenses,  as  well  as  the  expenses  of  prosecuting 
such  offenders. 

By  Stat.  2  &  3  Vict  c.  93.,  ''For  the  establishment 
of  county  and  district  constables  by  the  authority  of 
justices  of  the  peace,"  no  mention  is  made  of  Liberties : 
and  the  justices  for  the  county  of  Hertford  were  unable 
to  apply  the  provisions  of  that  Act  in  the  parishes 
within  the  Liberty  of  Saint  AlbarCs  until  the  passing  of 
Stat.  3  &  4  Vict.  c.  88.,  ''To  amend  the  Act  for  the 
establishment  of  county  and  district  constables,"  which, 
by  sect.  3,  authorizes  the  justices  of  counties  to  make  a 
county  police  rate,  and  to  include  therein  all  liberties 
and  franchises  which  are  locally  situate  within  such 
counties.  And  one  police  rate  is,  under  the  last  men- 
tioned statute,  now  made  over  the  parishes  both  within 
the  county  and  Liberty.  And  the  justices  acting  under 
the  Liberty  commission  have,  during  all  the  time  last 
aforesaid,  had  and  exercised  the  entire  and  sole  controul 
over  the  funds  levied  fix)m  the  said  Liberty  rate. 

The  house  of  correction  at  Scdnt  AIban%  mentioned 
in  the  warrant  of  commitment,  and  in  which  the  plaintiff 
was  imprisoned,  is  not  used  as  a  gaol  or  house  of  cor- 
rection for  the  whole  county  of  Hertford.  It  is  entirely 
supported  and  maintained  out  of  the  rates  raised  in  and 
for  the  purposes  of  the  said  Liberty,  as  hereinbefore 
mentioned.  And  the  keeper  of  the  said  house  of  cor- 
rection acts  under  the  appointment  of  the  justices  of  the 
said  Liberty,  but  is  always  the  same  person  as  is,  in  the 
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first  instance,  appointed  by  the  Marquis  of  Sah'sburyj  by        ]g^3 
virtue  of  his  oflBce  of  hundredor,  to  be  keeper  of  the  — ^^^^^^ — 
gaol ;  which  is  part  of  the  same  building  as  the  house  of  ▼• 

correction. 

The  case  then  contained  certain  entries  from  the 
records  of  the  county  sessions;  upon  which,  however, 
no  stress  was  laid  in  the  ailment  or  judgments. 

The  Court  were  to  be  at  liberty  to  draw  any  inference 
of  fact  which  a  jury  might  have  drawn.  The  question 
for  the  opinion  of  the  Court  was  stated  to  be : 

Whether,  under  the  circumstances  above  set  forth,  the 
plaintiff  is  entitled  to  recover  in  this  action  against  the 
defendants  (with  provisions  for  entering  a  judgment  or 
a  nonsuit  accordingly). 

The  case  was  argued  in  this  Term  (a). 

ffilles,  for  the  plaintiff.  The  case  raises  three  ques- 
tions. The  first  is :  Whether  the  defendants,  sitting  in 
the  county  of  Hertfordshire  but  out  of  the  Liberty  of 
St,  Alban%  had  jurisdiction  to  convict  of  an  assault 
committed  within  the  Liberty.  This  point  has  been 
decided  by  the  Court  of  Exchequer  in  the  affirmative, 
on  the  ground  that  the  exclusive  jurisdiction  given  to 
the  justices  of  the  Liberty  by  the  charter  of  Ed  4.  was 
put  an  end  to  by  stat  27  H.  8.  e.  24.  s.  2.,  and  had  not 
been  revived;  and  that  the  commission  of  the  county 
justices  gives  them  authority  to  act  within  the  Liberty 
as  well  as  without;  Arnold  v.  Gaussen{b).  The  plaintiff 
does  not  now  impeach  the  correctness  of  that  decision. 
[The  Court  intimated  that  they  took  the  same  view.] 

(a)  JIfey  Sltt  1853.      Before   Lord   Can^a  C.  J.,  Coltrid^9  and 

(»)  8  Ex€h.  4S3. 
VOU    II.  2    Q  B.    &   B. 
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]85d.  The  second  question  is:   Whether  the  defendants, 

AaNOLD      sitting  in  the  county,  had  power  to  commit  to  the  honse 
DiMBDALs.     ^^  correction  which  belongs  to,  and  is  in,  the  Liberty. 
That  point  also  was  decided  in  the  affirmative  in  Arnold 
V.  Gaussen  (a)  :    but  the  plaintiff  wishes  to  have  the 
decision  reconsidered  in  this  Court,  there  having  been 
no  means  of  taking  the  opinion  of  a  Court  of  Error. 
The  Court  of  Exchequer  appears  to  have  considered 
that,  under  stat.  27  G.  3.  c.  11.,  any  justice  has  power 
to  commit  persons  convicted  of  small  offences  (which 
would  include  a  conviction  under  staL  9  G.  4.  c.  31.)  to 
any  house  of  correction  within  his  jurisdiction.     The 
decision,  therefore,  if  correct,  is  applicable  to  justices 
who  are  not  justices  of  the  Liberty  but  only  of  the 
county,  and  to  offences  committed  out  of  the  Liberty 
but  in  the  county.     The  Liberty  has  a  distinct  commis- 
sion for  justices  of  the  peace,  a  separate  custos  rotulorum, 
a  separate  quarter  sessions,  and  a  separate  county  rate 
out  of  which  the  house  of  correction  is  maintained.   The 
expense  of  maintaining  all  prisoners  committed  for  small 
offences,  throughout  the  county,  might  thus  be  thrown 
on  the  Liberty.     But  the  object  of  stat.  27  G.  3.  c.  11. 
was,  not  to  enlaige  the  power  of  the  justice  as  to  the 
place  to  which  he  might  commit,  but  to  enable  him  to 
apply  the  provisions  of  stat  6  G.  1.  c.  19.  to  convictions 
under  any  law  passed,  or  to  be  passed,  after  the  passing 
of  the  Act  last  mentioned.     Stat.  6  Cr.  1.  c.  19.  s.  2. 
recites  that  offenders  charged  with  small  offences,  and 
certain  others,  could  not  be  committed  for  safe  custody 
to  any  other  prison  than  the  county  gaol;   and  then 
enacts :  "  That  it  shall  and  may  be  lawful  to  and  for  the 
justices  of  the  peace  within  their  respective  jurisdictions, 

(a)  B  Exch,  463. 
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to  commit  such''  ''offenders''  ''either  to  the  common  gaol  1858. 
or  house  of  correction,  as  they  in  their  judgment  shall  a^rvovd 
think  proper."  That  clearly  refers  only  to  the  common 
gaol  or  house  of  correction  of  the  county  &c.  for  which 
the  justice  is  acting,  and  in  respect  of  which  he  is 
exercising  jurisdiction.  Then  stat.  27  G^.  3.  c.  11. 
recites  that  '*  doubts  have  arisen,  whether  such  of  the 
provisions,  contained"  in  the  last  mentioned  Act,  "as 
give  a  discretionary  power  to  justices  of  the  peace,  in 
their  respective  jurisdictions,  to  commit"  "offenders" 
"charged  with  small  offences,  either  to  the  common 
gaol  or  house  of  correction,  extend  to  offences  com- 
mitted against  the  provisions  contained  in  Acts  of 
Parliament  made  since  the  passing  of  the  said  recited 
Act,  where  such  offenders  are  ordered  to  be  committed 
to  the  common  gaol ;"  and  that  "  it  inay  be  proper  to 
extend  the  provisions  of  the  said  Act :"  and  it  enacts : 
"  That  it  shall  be  lawful  for  any  justice  or  justices  of  the 
peace,  within  his  or  their  respective  jurisdictions,  to 
commit  either  to  the  common  gaol,  or  to  any  house  of 
correction,  within  his  or  their  respective  jurisdictions,  as 
to  such  justice  or  justices  shall  seem  most  proper,  such" 
"offenders"  "charged  with  or  convicted  of  small  offences, 
as  by  any  law  now  in  force,  or  hereafter  to  be  made,  he 
or  they  is  or  are,  or  shall  be  authorized  to  commit  to 
the  common  gaol"  This  extends  the  power  of  com- 
mitment under  the  earlier  Act  to  other  offences,  but 
does  not  alter  the  place  of  confinement.  That 
must  still  be  the  gaol  or  house  of  correction  of  the 
jurisdiction  for  which  the  justice  is  acting:  here  the 
jurisdiction  was  that  of  the  county,  as  the  justices  were 
not  sitting  in  the  Liberty.  [Lord  Campbell  C.  J.  At 
common  law  the  sheriff  was  bound  to  keep  his  prisoners 
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1853.  in  arcta  custodia :  I  do  not  know  that  this  must  have 
AaNOLD  been  in  the  common  gaol.]  The  right  to  use  a  prison 
Djmkdalk.  ™ub'  ^  limited  to  the  district  which  contributes  to  its 
maintenance :  that  principle  appears  in  Rex  v.  Amos  {a); 
which  case  shews  also  that,  a  right  of  the  justices  of  one 
jurisdiction  to  use  a  prison  within  another  jurisdiction 
must  be  given  by  statute. 

The  third  question  is,  whether,  assuming  the  juris- 
diction and  the  right  to  commit  to  the  house  of  correction 
of  the  Liberty,  this  particular  conviction  and  committal 
can  be  supported.  The  conviction  adjudges  the  prisoner, 
'^  in  default  of  immediate  payment  of  the  said  sums,  to 
be  imprisoned :"  and  one  of  the  sums,  2L  10*.,  is  ordered 
to  be  paid  to  the  overseer  of  Saundridge;  the  other, 
11 5.  6d,  to  the  party  aggrieved.  Some  time  ought  to 
be  allowed  for  the  payment:  at  any  rate  the  oflTender 
should  be  reasonably  enabled  to  find  the  overseer,  before 
he  is  imprisoned  as  for  default  of  payment.  [Lord 
Campbell  C.  J.  Is  it  not  a  matter  for  the  discretion  of 
the  justices  ?  If  the  overseer  be  not  present,  or  easily 
accessible,  they  probably  will  allow  time.]  If  time  had 
been  allowed,  it  should  seem,  from  Kinning  v.  Bucha- 
nan (b)  and  the  authorities  there  cited,  that  a  distinct 
hearing  ought  to  have  been  granted  to  the  ofiender 
before  the  warrant  of  committal  issued:  by  the  order 
for  immediate  payment,  this  advantage  is  lost  \^Cromjh' 
tan  J.  Stat  9  G.  4.  c.  31.  s.  35.  gives  this  very  form 
of  conviction.]  If  the  fine,  as  is  the  case  under  some 
Acts  of  Parliament,  were  payable  to  the  clerk  of  the 
justices,  the  objection  would  not  arise.  The  conviction 
may  possibly   be   good   under   this   Act,   as   impliedly 

(a)  2  B.^AhL  633.  (6)  8  Om,  B,  271. 
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Allowing  reasonable  time.    Thompson  v.  Gibson  (a)  rather        ^^^3 
seems  to  support  this  construction ;  and  other  authorities       ^^^^^^^^ 
are  cited  in  Wise^s  General  Index  to  Meeson  and  Wekbt/s     ^    ▼• 
Reports^  136,  Costs,  1L,  in  a  note  upon  Thompson  v. 
Gibson  (a).     But,  if  that  be  the  proper  construction, 
there   should  have   been   a   new  summons  before   the 
commitment;   and   the   case  shews  that   the   plaintiff, 
though  he  had  been  *  summoned  before  the  conviction, 
was  not  summoned  afterwards:    but  that  the  commit- 
ment issued  in   his  absence.     Undoubtedly,  different 
constructions  have,  in  the  case  of  different  statutes  or 
instruments,    been    applied    to    words    of    this    kind. 
/'  Instantly**  has   been   held   not  a  good  allegation,  of 
time  in  a  coroner's  inquest ;  Regina  v.  Broumlow  (&)• 

ChanneU  Serjt,  contr^  The  decision  of  the  Court  of 
Exchequer  in  Arnold  v.  Gatusen  (c)  on  the  second 
point,  as  well  as  on  the  first,  is  correct  It  is  not  likely 
that  the  Court  overlooked,  as  seems  to  be  suggested,  the 
connection  of  stat.  27  G.  3.  c.  11.  with  stat  6  G^.  1. 
c.  19.  There  is  a  distinction  between  the  questions,  What 
county  justices  have  jurisdiction  to  do  in  a  franchise 
within  the  county,  and.  What  justices  of  the  franchise  can 
do  in  the  county  without  the  franchise.  Rex  v.  Amos  (d) 
was  a  case  relating  to  the  latter  question :  the  present 
relates  to  the  former.  In  Rex  v.  Amos  (d)  the  language 
of  Bayley  J.  was :  '^  As  the  borough  magistrates  have  no 
exclusive  jurisdiction,  the  offences  within  the  borough, 
generally  speaking,  are  county  offences;  the  offenders 
may  be  committed,  ad  libitum,  either  to  the  borough 

(a)  8  Af.  ^  ff .  261.     See  GrM€  ▼.  CHnch,  4  Q.  B,  606. 
<6)   II  A,^E.  119.  (c)  8  Bxeh.  463. 

(rf)  -2  B.  ^  Aid.  533. 
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1 853.  house  of  correction,  whilst  there  was  one,  or  to  the  county 
Abnolo  house  of  correction  ;  and  they  may  be  tried,  ad  libitum, 
DiNWALK.  cither  at  the  borough  sessions,  or  at  the  county  sessions. 
They  are  county  offenders,  and,  if  not  tried  at  the 
borough  sessions,  must,  at  probably  a  heavy  expense  to 
the  county,  be  tried  at  the  county  sessions."  It  is  clear 
that  the  learned  Judge  would  have  held  that  the  county 
justices,  having  jurisdiction  within  the  borough  of  Ztoer* 
poolf  might  commit  to  the  house  of  correction  in  Liver- 
pool, and  ought  to  do  so  in  the  case  of  an  oflenoe 
committed  within  the  borough.  This  power  they  would 
have  at  common  law :  though  it  is  true  that,  as  has  been 
said  on  the  other  side,  the  justices  of  the  franchise  could 
not  commit  to  a  prison  without  the  franchise  unless  they 
were  empowered  by  statute  to  do  so.  Here,  therefore, 
the  defendants  had  power  to  commit  to  a  prison  within 
the  Liberty,  by  common  law.  The  only  question  would 
be  whether  they  could  use  the  house  of  correction  for 
such  a  prison.  That  they  are  empowered  to  do  by  stats. 
6  G.  I.  c.  19.  and  27  O.  3.  c.  11.  As  against  the 
county  justices,  the  Liberty  is  no  franchise  at  all :  that 
follows  from  the  decision  in  Arnold  v.  Oaussen  (a), 
which  is  not  disputed.  {^Crompton  J.  Is  the  officer  of 
a  private  gaol  a  servant  of  the  county  T\  Whatever  diffi- 
culty there  might  be  as  to  the  gaol  of  a  Liberty,  there  is 
no  franchise  as  to  the  house  of  correction.  It  is  not 
important  that  here  the  same  officer  has  the  care  of  the 
two.  Whether  even  the  gaol  of  the  Liberty  is  a  l^;al 
gaol  or  not  may  perhaps  be  questionable. 

As  to  the  last  question.     The  word  'immediately" 
may,  in  some .  instances,  mean  with  convenient  speed. 

(a)  8  Exch,  463. 
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But  in  a  conviction  on  this  statute  it  can  mean  only  at  1853. 
the  time  of  the  conviction  for  payment  Time  may  abnotjd 
be  allowed  under  sect  27  of  stat  9  G.  4.  <r.  31 ;  but  £)j^^^lb 
here  no  time  is  allowed.  In  Ehf  v.  Moule  (a)  a  debtor 
summoned  before  a  county  court,  under  stat  9  &  10 
VicL  c.  95.,  failed  tu  appear ;  and  the  judge  made  a 
verbal  order  that  he  should  pay  the  debt  and  costs 
''forthwith."  It  was  held  that  the  defendant  was,  by  his 
default,  in  the  same  situation  as  if  he  were  present; 
that  the  order  was  in  the  nature  of  a  judgment;  and 
that,  payment  not  being  made  forthwith,  his  goods  were 
liable  to  execution  without  further  notice  to  him.  That 
applies  to  the  present  proceeding  ez  parte  under  stat 
9  G.  4.  c.  32.  8.  33.  In  Kinmng  v.  Buchanan  {b)  the 
issuing  of  the  warrant  in  question  was  a  distinct  pro- 
ceeding: there  had  been  an  order  for  payment  by 
instalments:  and  the  warrant  issued  upon  a  default  in 
the  payment  of  an  instalment.  But  here  the  adjudica- 
tion is  that  the  party  pay  forthwith  or  be  imprisoned : 
the  imprisonment  is  simply  an  execution  of  that  adjudi- 
cation. \^Coleridge  J.  Suppose  the  overseer  lived  twenty 
miles  off.]  Probably  in  such  a  case  the  magistrates 
would  allow  time  for  payment;  or  a  payment  to  the 
magistrate's  clerk  might  suffice.  [Lord  Campbell  C.  J. 
The  fine  is  a  fine  to  the  Queen,  though  payable  to  the 
overseers.]  The  conviction  follows  the  form  in  sect.  35 
of  stat  9  6.  4.  <r.  31. ;  and,  by  sect  36,  the  warrant 
cannot  be  held  void,  it  being  alleged  therein  that  the 
party  has  been  convicted. 

WUUsy  in  reply.     As  to  the  second  point :  the  law  as 

(a)  5  EjLch,  918.  (6)  8  Com.  B.  271 
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1853.  to  houses  of  correction  may  be  collected  from  3  Steph. 
Arnold  Ci^mm.  207  (ed.  2,),  Book  IV.  Part  III.  ch.  6.  The 
DiMSDALE.  author  describes  them  as  "a  species  of  gaol  which  does 
not  fall  under  the  sheriff's  charge ;  but  is  governed  by 
a  keeper  wholly  independent  of  that  officer.''  They 
seem,  he  says,  to  have  been  first  established  in  the  reign 
of  EUzabethy  and  were  originally  designed  for  penal  con- 
finement of  paupers  and  vagrants:  and  he  points  out 
that  generally,  in  other  cases,  the  only  legal  place  of 
commitment  was  the  common  gaol  of  the  county  &c  in 
which  the  offence  was  triable:  he  then  refers  to  stat. 
6  Cr.  1.  cr.  19.,  which  has  already  been  discussed.  Under 
stat.  4  G.  4.  <r.  64.  ss.  8.,  9.,  justices  of  a  county  could 
not  commit  to  the  house  of  correction  of  a  borough. 
[Lord  Campbell  C.  J.  May  there  not  be  a  distinction 
between  a  borough  and  a  Liberty  ?]  The  only  distinc- 
tion is  between  those  jurisdictions  which  have  quarter 
sessions  of  their  own,  and  those  which  have  not 

As  to  the  third  point :  the  question  is  not  one  of  form 
but  substance.  The  party  has  been  convicted  and 
committed  uno  flatu,  without  an  opportunity  of  per- 
forming the  alternative  of  payment.  Hammond  v. 
Bendyshe  (a)  is  to  the  same  effect  as  Kmning  v. 
Buchanan  {b). 

Lord  Campbell  C.  J.  It  is  conceded  that  the  judg- 
ment of  the  Court  of  Exchequer  on  the  first  point,  in 
Arnold  v.  Gaussen  (c),  cannot  be  impeached. 

As  to  the  second  point :  the  Court  of  Exchequer  has 
also  given  a  decision.  We  are  not  absolutely  bound  by 
that,  inasmuch  as  this  is  a  Court  of  coordinate  jurisdic- 

(o)   ]3  Q.  B,  869.  (6)  8  Com.  B.  271. 

(e)  6  Exch.  463. 
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tion:  and,  as  we  are  called  upon  to  reconsider  the  1853. 
question,  we  will  do  so:  and  for  that  we  will  take  time.  Arnold 
As  to  the  third  point:  we  are  now  prepared  to  say  Dimbdalb. 
that  the  defendants  are  entitled  to  our  judgment.  The 
question  is,  whether,  after  the  conviction,  there  ought  to 
have  been  a  distinct  summons  of  the  plaintiff  before  he 
was  committed.  We  are  of  opinion  that  this  was  wholly 
unnecessary.  Stat.  9  Cr.  4.  c.  31.  «.  27.  seems  to  me  to 
shew  clearly  that,  upon  a  conviction  for  an  assault  under 
this  statute,  there  may  be  an  immediate  commitment.  I 
agree  that,  in  some  statutes,  **  immediate''  may  mean  as  soon 
as  convenient.  But  let  us  see  what  the  meaning  is  here. 
Sect  27  empowers  the  justices  to  commit  if  the  fine  and 
costs  '*  shall  not  be  paid,  either  immediately  after  the  con- 
viction, or  within  such  period  as  the  justices  shall  at  the 
time  of  the  conviction  appoint"  Here  the  conviction 
orders  immediate  payment:  and  the  Legislature  clearly 
meant  that,  in  that  case,  there  should  be  immediate  com- 
mitment on  de&ult  of  payment.  It  is  as  if  the  justices 
had  said  that  they  gave  no  time.  Then  the  commitment 
is  properly  made,  there  being  default  of  such  immediate 
payment  It  is  argued  that  the  overseers,  to  whom  the 
payment  is  to  be  made,  may  be  absent  I  am  rather 
inclined  to  adopt  my  brother  ChannelVs  suggestion, 
that  the  payment  need  not  be  made  by  the  party  con- 
victed to  the  overseer,  but  may  be  made  to  the  justices' 
clerk.  At  any  rate,  if  that  be  not  so,  we  must  presume 
that  the  magistrates  would  give  reasonable  time  for 
payment,  if  necessary.  They  have  done  otherwise :  and 
we  must  presume  that  they  have  done  rightly. 

(/OLERiDQE  J.     I  am  of  the  same  opinion.     Whether 
the  magistrates  have  exercised  their  discretion  wisely,  is 
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1853.  not  the  question  before  us:  the  question  is,  whether  they 
Aenold  ^®^  jurisdiction  to  do  what  they  have  done.  Sect.  27 
DiMSDALE.  ^^^^^'  9  f^'  4.  c.  31.  gives  them  power  to  order  payment 
immediately  or  in  such  time  as  they  may  appoint :  it 
makes  no  distinction  between  the  cases  where  the  party 
is  present  and  where  he  is  absent:  it  was  probably  the 
intention  to  give  the  justices  a  discretion.  It  might 
sometimes  not  be  safe  to  allow  time  for  payment;  cases 
might  well  be  where^  if  that  were  done,  there  would  be 
no  payment  at  all.  Here  the  justices  have  ordered  im- 
mediate payment ;  that  must  mean  **  directly."  If  not, 
we  should  be  holding  that  the  word  ^<  immediate**  neces- 
sarily means  **  within  some  limited  time"  (a). 

As  to  the  second  point :   Cur.  adv,  vuU. 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court 

The  question  in  this  case,  on  which  we  desired  to 
take  time  before  we  answered  it,  was  this:  whether,  in 
the  case  of  an  offence  committed  within  the  Liberty  of 
St.  Alban%  justices  of  the  peace  for  the  county  of  Hert- 
ford, sitting  in  the  county  and  without  the  Liberty,  have 
the  power  to  commit  to  the  house  of  correction  within  the 
Liberty.  The  defendants  are  justices  of  the  peace  for 
the  county ;  and  the  commission  under  which  they  act 
extends  within  Liberties,  as  well  as  without ;  the  house 
of  correction  is  not  used  as  such,  or  as  a  gaol,  for  the 
whole  county,  but  only  for  offenders  within  the  Liberty : 
it  is  entirely  supported  out  of  the  rates  raised  in  the 
nature  of  county  rates  within,  and  for  the  purposes  of, 
the  Liberty ;  and  the  keeper  is  appointed  by  the  justices 

(a)  Brh  J.  wu  absent.  Crompton  J.  bad  left  tbc  Court  towards  the 
close  of  tbc  argtimcnt. 
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of  the  Liberty,  who  act  under  a  separate  commission        1858. 
from  that  of  the  county,  but  not  with  exclusive  jurisdic-*       aiinold 
tion.     No  part  of  the  Liberty  contributes  at  all  to  the 
general  county  rate. 

The  Court  of  Exchequer  have  recently  decided  this 
very  point  in  the  case  of  Arnold  v.  GausBen  (a).  That 
case,  as  well  as  the  present,  involved  other  points ;  in 
the  decision  of  which  by  that  Court  we  expressed  our 
concurrence  at  the  time  of  the  argument  Upon  the 
one  now  to  be  decided,  we  entertained  some  doubt,  and 
have  now  to  consider  it.  Upon  the  facts  above  stated, 
it  is  clear  that  the  defendants  had  jurisdiction  over  the 
offence  and  the  offender;  and,  although  they  were 
sitting  out  of  the  Liberty,  yet,  as  the  offence  was  com- 
mitted within  the  Liberty,  it  was  clearly  proper  to 
commit  to  the  Liberty  house  of  correction  if  by  law 
they  might  so  do.  The  only  question,  therefore,  is 
whether  the  defendants  had  jurisdiction  to  that  extent 

The  Court  of  Exchequer,  in  answering  that  question 
affirmatively,  seem  to  have  relied  mainly  on  the  words  of 
Stat.  27  G.  3.  c.  11.,  which  certainly  extend  very  far: 
but  we  rather  think  that  Mr.  WilUs  successfully  ex- 
plained them  by  reference  to  the  preceding  statute  of 
6  Cr.  1.  c.  19.;  and  we  should  hesitate  to  rest  our  judg- 
ment upon  them. 

It  appears  to  us,  however,  that,  as  the  defendants  are 
in  effect  justices  of  the  Liberty  as  well  as  of  the  county 
at  large,  as  in  the  former  character  they  might  certainly 
have  made  this  committal  if  they  had  been  sitting  within 
the  Liberty,  and  in  that  case  ought  to  have  made  it,  and 
that  the  keeper  of  the  Liberty  house  of  correction  would, 

(fi)  6  Exch.  463. 
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1853.  for  ^^^^  purpose,  have  been  their  officer,  though  not 
y^j^j^^i^jj  appointed  by  them,  the  mere  circumstance  that  they 
DiMSDALK  ^^^  sitting  out  of  the  Liberty  cannot  make  their  act 
excessive  in  point  of  jurisdiction.  If  there  were  two 
commissions,  each  exclusive  of  the  other,  and  the  de- 
fendants were  in  both,  they  must  certainly,  except  in 
cases  provided  for  by  certain  Acts  to  which  we  need 
not  now  advert,  have  acted  in  respect  of  each  only 
within  the  limits  of  each.  Generally  speaking,  therefore, 
a  committal  to  the  Liberty  prison  must  have  been 
made  by  a  justice  sitting  within  the  Liberty.  But  the 
defendants,  although  they  have  jurisdiction  within  the 
Liberty,  have  it  in  virtue  of  the  same  one  and  entire 
commission,  which  embraces  both  Liberty  and  county 
at  large.  To  them  there  is  no  distinction  between  the 
two.  Wherever,  therefore,  they  are  in  either,  they  may 
act  indifferently  for  both.  We  think,  therefore,  that 
the  defendants  are  entitled  to  our  judgment.  But  it  may 
be  right  to  observe  that  this  will  be  no  authority  for  the 
committal  to  the  Liberty  prison  of  an  offender  for  an 
act  done  out  of  the  Liberty.  In  determining  that  ques- 
tion, should  it  arise,  other  considerations  would  be  im- 
ported than  those  merely  of  the  general  jurisdiction  of 
the  magistrates.  As  the  county  at  large  is  not  con- 
tributory to  the  Liberty  rate,  by  which  the  Liberty 
prison  is  supported,  according  to  a  well  established  prin- 
ciple, the  prisoners  of  the  county  ought  not  to  be  made 
a  burthen  to  the  Liberty. 

We  add  this  only  by  way  of  caution.  But,  for  the 
reasons  assigned,  our  judgment  in  the  present  case  is  for 
the  defendants. 

Judgment  for  defendants. 
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1853. 


Wbstoby  against  Day.  j£r?3th. 

T\ECLARATION  for  money  due  from  defendant  to  W^tctwnof 

plaintiff  on  a  writing  obligatory^  dated  6th  May  ■gainst  2>.. 

1852^  by  which  defendant  acknowledged  himself  to  be  that  the  debt 

had  been  at* 
bound  to  plaintiff  in  IGOOil^  conditioned  for  repayment  tachedinthe 

by  defendant  to  plaintiff,  with  interest,  of  800i,  lent  by  asgar^hee 

defendant  to  plaintiff,  and  payable  by  instalments ;  that  debt  uTSle*^^ 

b  to  say,  200/.  and  48i  for  interest,  on  1st  January  y^j[^ 

1853   (the  rest   by   three   other   instalments,   at  days  aldermen  of 

named).     Breach:  Non  payment  of  the  248/.  on  1st  Lomdon by  c. 
'  .  Mfainst  W, 

January  1853,  or  since.  Implication: 

-^,  that  the  alleged 

Plea :  That  the  City  of  London  now  is,  and  immemo-  debt  sued  for 

rially  hath  been,  an  ancient  city :  and  that  there  is,  and  l^an  did  n^' 

immemorially  hath  been,  a  custom  therein  &c.   The  plea  JJuhi^'thT™* 

then  set  out  the  custom  of  foreign  attachment,  substan-  '|S[!t*^S^°nor 

tially  to  the  effect  following.    That,  if  any  person  affirms  ^  Jj*^^'*'* 

a  plaint  in  debt  in  the  court  of  Her  Majesty  holden  timejurisdio- 

tion  thereof. 

before  the  Mayor  and  aldermen  of  the  said  city,  in  the      Held,  on 

.  ,  demurrer,  a 

chamber  of  the  Guildhall^  and,  upon  such  plaint,  it  be  badrepliea- 

commanded  by  the  court  to  any  serjeant  at  mace,  &c.,      The  custom 

to  summon  such  defendant  to  appear  in  the  same  court  atuchmrat  in 

to  answer  the  plwntiff ;  and  if  it  is  returned,  by  such  d^'^ot  mpU 

Serjeant,  &c.,   that  defendant   has  nothing  within  the  [^^^^^*^® 

city  or  liberties  whereby  he  can  be  summoned,  nor  is  to  tereat  of  which 

•'  is  Tested  ma 

be  found  within  the  city ;  and  such  defendant,  at  that  person  other 

than  the  de- 
court,  being  solemnly  called,  makes  default ;  and  in  the  fendant  sued 

....         ,  ,        1  •     ./«.   1  1  in  such  court, 

same  court  it  is  alleged  by  plaintiff  that  any  other  person  whereof  the 

garnishee  has 
notice ;  and 
such  debts  are  not  attachable  under  the  custom. 
So  certified  by  that  court  through  the  Recorder,  and  held  a  good  custom  by  this  Court 
opon  demurrer. 
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1853.       owes,  or  has  owed,  to  defendant  any  sum  of  money 
Wbstoby     amounting  to  the  debt  in  such  plaint  specified,  or  any 
^-  part  thereof:  then,  at  the  petition  of  such  plaintiff  for 

process  according  to  the  custom  (that  is  to  say;  that 
such  person,  so  owing  or  having  owed  such  debt, 
whether  the  same  be  then  payable  or  to  become  payable 
at  a  day  to  come,  being  found  within  the  jurisdiction  of 
the  court,  may  be  warned  by  the  seijeant,  &c.,  not  to 
part  with  such  debt  or  sum  of  money  without  the  license 
of  the  court,  but  the  same  in  his  hands  and  custody 
safely  to  keep,  so  that  defendant  may  be  attached 
thereby,  that  he  may  appear  in  court  to  answer  plaintiff 
in  the  plea  in  such  plaint  specified),  it  is  commanded^  by 
the  court  to  the  serjeant,  &c.,  to  attach  such  defendant, 
in  such  plaint,  by  such  sum  of  money,  so  being  in  the 
hands  &c.,  according  to  the  said  custom,  so  that  such 
defendant  may  appear  at  the  then  next  court  to  be 
holden  before  the  said  Mayor  and  aldermen,  to  answer 
the  plaintiff;  and  then,  if  such  serjeant,  &c,  return  such 
defendant  to  be  attached  according  to  the  said  custom, 
by  such  sum  to  be  defended  and  kept,  so  that  such 
defendant  may  appear  at  the  then  next  court  to  answer 
such  plaintiff  in  the  plea  in  such  plaint  specified,  and  if 
the  defendant,  at  that  and  three  other  courts  then  next, 
severally  holden  before  the  Mayor  and  aldermen,  being 
solemnly  called,  does  not  appear,  but  makes  default; 
and  such  four  defaults,  according  to  the  custom,  are 
recorded  against  such  defendant,  at  such  four  courts 
after  such  attachment  made,  and  if  such  plaintiff,  at 
every  of  such  four  courts,  appear  according  to  the  cus- 
tom :  then,  at  the  last  of  the  said  four  courts,  or  at  any 
court  holden  after  such  four  defaults  recorded,  at  the 
petition  of  plaintiff,  it  is  used  for  the  court  to  command 
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any  seijeant  at  mace,  &c.,  to  warn  such  other  person,        1853. 
so  being  found  within  the  city,  according  to  the  custom,      Wsbtoby 
to  appear  at  any  court  afterwards  holden,  to  shew  if        p]^^^ 
anything  he  has  to  say  for  himself  why  such  plaintiff 
ought  not  to  have  execution  of  such  sum  so  attached ; 
and,  if  at  such  court  such  serjeant,  &c.,  return  such 
other  person  to  be  warned  according  to  such  custom  to 
appear  in  the  same  court  to  shew  such  cause,  and  if 
such  person,  so  warned,  duly  appear  in  the  same  court, 
and  at  the  same  court,  or  some  other  court,  comes  and 
says  that,  at  the  time  of  making  such  attachment  or  at 
any  time  since,  he  had  not  owed  to  or  detained  from, 
nor  did  he  then  owe  to  or  detain  from,  the  defendant 
named  in  such  plaint  the  said  money  so  alleged  to  be  in 
the  hands  &c.,  and  attached,  or  any  part  thereof,  and  if 
issue  has  been  joined  between  the  parties  upon  such 
plea,  and  the  jurors,  &c.,  say  that,  at  the  time  of  making 
such  attachment,  or  at  some  time  since  the  making  of 
the  same,  and  before  the  pleading  of  such  plea,  such 
other  person  had  owed  to  and  detained,  and  at  the  time 
of  such  plea  owed*  to  and  detained,  from  the  defendant 
the  said  sum  of  money  so  alleged  to  be  in  the  hands  &c., 
or  some  part  thereof,  and  so  attached  &c.,  as  the  proper 
moneys  of  the  defendant  named  in  the  plaint,  then  it  is, 
and  from  time  immemorial  it  has  been,  used  and  accus* 
tomed  for  such  court  to  award  such  plaintiff  to  have 
execution  of  such  sum  of  money  as  such  other  person 
has  by  such  jurors  been  so  found  to  have  owed  to  and 
detidned,  and  to  owe  to  and  detain  from  the  defendant, 
by  snfiBcient  pledges  to  be  found  and  given  by  such 
plaintiff,  in  such  plaint  named,  in  the  same  court,  ac- 
cording to  such  custopa,  to  restoce  to  such  defendant 
such  last  mentioned  sum  of  money  so  attached  if  such 


Wbwoby 
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1853.  '  defendant,  within  a  year  and  a  day  then  next  ensaing, 
come  or  has  come  into  the  court  so  holden,  and  dis- 
proves or  avoids,  or  has  disproved  or  avoided,  such  debt 
in  such  plaint  mentioned,  according  to  the  custom ;  and 
that,  after  such  pledges  found,  and  execution  had  of 
such  sum  as  such  other  person  has  by  such  jurors  been 
so  found  to  owe  &c.,  such  other  person  is  discharged 
against  such  defendant  of  the  sum  so  attached  and 
had  in  execution,  and  such  defendant  is  discharged 
against  the  plaintiff  of  so  much  of  his  debt,  in  such 
plaint  demanded,  so  long  as  such  judgment  and  execu- 
tion remain  in  force  and  effect :  and,  if  such  sum  of 
money,  so  attached  and  defended  and  had  in  execution, 
amount  not  to  the  whole  debt  demanded  by  plaintiff 
against  defendant,  then  plaintiff  to  have  process  against 
defendant  for  the  residue.  Averment:  That  F.  JV, 
Caldwell,  H,  C.  ChiUtm  and  F.  J.  Fuller,  before  1st 
January  1853,  to  wit  22d  July  1852,  came  into  court 
before  the  Mayor  and  aldermen,  &c.,  according  to  such 
custom,  and  affirmed  a  plaint  against  the  now  plaintiff 
in  a  plea  of  debt  The  plea  then  set  out  very  fully  the 
proceedings  in  the  Mayor's  court,  &c.,  the  order  to 
summon  plaintiff  to  appear,  and  the  return  that  plaintiff 
had  nothing  within  the  city  or  the  liberties  whereby  he 
could  be  summoned,  nor  was  he  to  be  found  within  the 
same;  that  plaintiff,  solemnly  called,  made  default;  that 
it  was  alleged  that  Day,  the  now  defendant,  owed  to  the  ' 
now  plaintiff  280/,  in  moneys  numbered,  as  the  proper 
moneys  of  the  now  plaintiff,  and  then  had  and  detained 
the  same  in  his  hands  and  custody.  Av^tment:  that  the 
now  defendant,  at  the  time,  was  and  was  found  within 
the  city  and  the  jurisdiction  of  the  court.  That  the 
court  commanded  to  attach  the  now  plaintiff  by  the 
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said  280/.,  and  keep&c;  that  defendant,  being  found  1353. 
within  the  city  and  the  jurisdiction,  was  duly  warned,  webtoby 
according  to  the  custom,  not  to  part  with  the  280/.  j^^^ 
without  the  license  of  the  court  &c.,  so  that  the  now 
plaintiff  might  be  attached  thereby  that  he  might  appear 
at  the  then  next  court,  to  answer  &c. :  that  thereupon 
the  Serjeant  attached  the  now  plaintiff,  by  the  said  sum 
of  280/.  That,  afterwards,  the  Serjeant  returned  that  he 
had  attached.  &c.  the  now  plaintiff  by  the  said  sum  of 
280/.  &c. ;  that  the  now  plaintiff,  being  solemnly  called, 
made  four  defaults,  the  plaintifis  appearing;  which 
defaults  were  recorded ;  that  it  was  commanded  by  the 
court  to  the  serjeant  that  he  should  warn  and  make 
known  to  the  now  defendant,  being  the  ganiishee,  &c.,  to 
appear  &c.  That  the  now  defendant  was,  &c.,  warned 
by  the  serjeant  &c.  That,  at  the  court  holden  on  11th 
January  1853,  &c.,  the  serjeant  returned  that  he  had 
wanied  &c.  That  the  now  defendant,  the  garnishee, 
appeared,  and  imparled,  and,  at  the  next  court,  for  a 
plea,  said  that,  at  the  time  of  making  the  attachment,  or 
at  any  time  since,  he  had  not  owed  to  or  detained  from, 
nor  did  he  then  owe  to  or  detain  from,  the  now  plaintiff 
the  debt  named  in  the  said  plaint,  the  said  280/.,  or  any 
part  thereof,  and  put  himself  upon  the  country;  and 
plaintiffs  did  the  like.  Averments  of  continuance  of 
process,  summoning  of  jury,  and  verdict.  That,  as  to 
248/.,  parcel  of  the  said  280/.  in  moneys  numbered,  as 
above  n\entioned  to  be  attached,  on  1st  January  1853, 
the  said  garnishee  had  owed  to  and  detained  from,  and 
then  still  owed  to  and  detained  from,  the  said  defendant, 
named  in  the  bill  and  attachment,  the  said  248/.,  as  the 
proper  .moneys  of  the  said  defendant.     And  thereupon 

VOL.   II.  2   R  E.   &   B. 


610  TRINITY  TERM. 

1853.        it  was  considered  by  the  court  that  F.  IV.  CaldwelU  &C.9 
Webtoby      should  have  execution  of  the  said  248/.,  in  moneys  num- 

1^"^'^  bered,  so  attached:  and  that  they  should  retain  and 
hold  the  same  in  full  satisfaction  of  the  like  sum  of 
248/.,  parcel  of  the  debt  in  the  plaint  mentioned,  by 
sufficient  pledges  &c.,  to  restore  to  the  now  plaintiff  the 
said  248/.,  so  attached,  if  the  now  plaintiff,  within  a 
year  and  a  day,  should  disprove  &c.  (as  before).  That 
F.  fV.  Caldwell,  &&,  found  pledges  to  restore  &c.  And 
thereupon  F.  W.  Caldwell^  &c.,  sued  out,  according  to 
'  the  custom,  a  precept,  whereby  the  seijeant  was  com- 
manded that  he  should  take  the  now  defendant,  if  he 
should  be  found  within  the  liberties  of  the  city  of 
London,  and  him  should  safely  keep,  so  that  he  might 
have  his  body  there  in  court  without  delay  to  satisfy  the 
said  F.  W.  CaUwell,  &c.,  the  said  248/.,  so  attached  &c. 
by  due  process  of  attachment  and  judgment  of  the  court 
there  recovered  against  him  the  now  defendant,  accord- 
ing to  the  custom,  and  should  have  the  said  moneys 
there  in  court  without  delay  to  render  to  F.  W,  CahboeU, 
&c. :  that  the  now  defendant,  afterwards,  and  whilst  the 
said  precept  was  in  the  hands  of  the  seijeant  for  the 
purpose  of  being  executed,  being  then  within  the  city 
&c.,  was  forced  to,  and  then  and  there  necessarily  did, 
for  the  purpose  of  satisfying  the  said  judgment,  pay  to 
F.  W.  Caldwell,  &c.,  the  said  sum  of  248il,  according 
to  the  exigency  of  the  precept :  and  thereby  the  said 
F,  W.  Caldwell,  &c.,  then  and  there,  accordii^g  to  the 
custom,  had  execution  of  the  said  248/.  against  the  now 
defendant,  the  said  garnishee,  according  to  the  tenor  of 
such  judgment.  And  thereby  the  said  execution  then 
was  executed;  as  by  the  record  &c.  That  the  execution 
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was  duly  executed  in  the  said  city,  according  to  the        1853. 
custom ;  and  that  the  judgment  and  execution  are  still      wbstoby 
in  force.     And  that  the  said  sum  of  2482L,  so  attached         i^^'^. 
and  taken   in  execution,   was  -the  said  sum  of  248/. 
which,  according  to  the  said  bond  and  the  condition 
thereof  would  become  due  from  the  now  defendant  to 
the  now  plaintiff  on  1st  January  1853;  and  the  non- 
payment whereof  on  that  day  is,  by  the  now  plaintiff, 
alleged  as  a  breach.    And  that  the  said  sum  was  attached 
b^re  the  said  1st  January  1853,  and  was  from  thence 
continually,  until  such  payment  thereof  as  last  aforesaid, 
defended  and  kept  in  his  hands  by  the  serjeant  under 
and  by  virtue  of  such  action,  and  according  to  the  same, 
and  the  usage  and  practice  of  the  said  court. 

Replications:  1.  That  the  alleged  debt  in  the  plea 
mentioned  to  have  been  sued  for  by  F.  W.  Caldwell^  &c., 
did  not  arise  or  accrue  within  the  jurisdiction  of  the 
court  in  the  plea  mentioned;  and  that  the  said  court 
had  not  jurisdiction  over  the  same,  or  over  the  pliuntiff, 
at  any  time  during  the  alleged  proceedings  in  the  said 
plea  mentioned ;  nor  had  the  plaintiff  notice  of  the  said 
process  or  proceedings,  or  any  opportunity  of  defending 
the  same:  whereby  the  same  were  and  are  wholly  void. 

2.  That  plaintiff  has  brought,  and  now  prosecutes,  this 
action  as  trustee  for  the  benefit  of  Edward  Hobnes  BaU 
dock^  to  whom  the  whole  beneficial  interest  in  the  money 
sought  to  be  recovered  belonged  long  before  and  during 
the  said  proceedings,  as  defendant  always  well  knew, 
and  still  belongs.  The  plea  then  alleged  an  assign- 
ment, before  the  proceedings  in  the  plea  mentioned,  of 
the  bond,  and  the  debt  thereby  secured,  by  himself  to 
Baldocky  by  deed,  for  the  purpose  of  securing  a  debt 

2  R  2 
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1853.  of  1500/.  previously  secured  by  mortgage,  which  was 
Wkstoby  recited  in  the  assignment,  and  averred  in  the  repli- 
d]^'y  cation,  to  be  an  insufficient  security.  The  plea  set  out 
the  indenture  of  assignment  very  fully.  It  transferred 
all  plaintiff's  right,  legal  and  equitable,  in  the  bond  and 
the  bond  debt,  to  Baldochy  constituted  him  plaintiff's 
attorney  to  sue  &c. ;  and  it  was  agreed  therein  that 
Baldock  should  apply  the  %QOl  and  interest  to  the  satis- 
faction of  so  much  as  should  remain  due  on  the  mortgage, 
and  pay  the  residue,  if  any,  to  plaintiff.  Averment: 
That  953/.  15*.  4d.,  part  of  the  1500/.,  has  ever  since 
remained,  and  still  is,  due  and  payable  and  unpaid  by 
plaintiff  to  Baldock^  and  exceeds  the  amount  of  all  the 
money  secured  by,  or  payable  or  to  be  paid  under,  the 
bond.  That  the  deed  still  is  in  full  force.  That  the 
beneficial  interest  in  the  said  bond,  and  the  moneys  in  and 
by  the  declaration  mentioned  and  sought  to  be  recovered 
thereby,  became  and  was  vested  in  Baldock^  and  since 
the  time  of  the  making  of  the  deed,  and  until  and  during 
the  proceedings  in  the  pica  mentioned,  remained  so 
vested  and  belonged  &c.,  and  not  to  plaintiff.  Of  which, 
and  of  the  said  assignment,  'defendant,  before  the  said 
proceedings  or  any  of  them,  had  notice.  And  the  de- 
fendant allowed  the  said  judgment  to  be  given,  and 
execution  to  issue  aj2;ainst  him,  without  setting  up  and, 
proving,  in  the  said  Court,  the  matter  aforesaid."  Aver- 
ment: **That  the  said  custom  has  not  applied  to,  or 
included,  and  does  not  apply  to,  or  include,  debts  the 
beneficial  interest  in  which  has  become  and  is  vested  in 
a  person  other  than  the  defendant  sued  in  the  said 
court  in  the  plea  mentioned,  whereof  the  garnishee  had 
notice ;  and  that  such  debts  as  last  aforesaid,  the  bene* 
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ficial  interest  in  which  has  become  and  is  vested  in  a        1853. 
person  other  than  the  defendant  sued  in  the  said  court      wbbi-oby~ 
in  this  plea  mentioned,  whereof  the  garnishee  has  notice,         j^^^. 
have  not  been,  nor  are  they,  attached  or  attachable  under 
the  sAid  custom.*' 

Demurrer  to  both  replications.     Joinder. 

The  case  was  argued  on  an  earlier  day  in  this  term  (a). 

CrowdeTy  for  the  defendant.  As  to  the  first  replica- 
tion. The  want  of  notice  will  probably  not  be  insisted 
upon :  the  question  is  whether  the  plaintiff  is  entitled 
to  dispute  the  propriety  of  defendant's  payment  by 
denying  the  jurisdiction  of  the  Mayor's  court.  The 
proceeding  in  the  Mayor's  court,  according  to  the 
custom  of  London  (which  in  this  respect  is  the  same 
with  the  customs  of  Bristol  {b)  and  Exeter  (c)  ),  is  merely 
process  to  compel  the  appearance  of  the  defendant  in 
the  original  cause.  It  is  true  that  the  plaintiff,  in  an 
inferior  court,  must  prove  that  the  cause  is  within  the 
jurisdiction.  But  that  is  inapplicable  to  the  case  of  the 
garnishee,  who  has  been  compelled  to  pay  over  the 
money.  He  cannot  have  the  means  of  disputing  the 
jurisdiction,  as  he  is  not  privy  to  the  transaction  in 
which  the  alleged  debt  originates.  In  De  Haber  v. 
Queen  of  Portugal  {d)  this  Court  laid  it  down  that, 
though  the  process  of  foreign  attachment  can  be  resorted 
to  only  where  the  cause  of  action  arose  within  the  juris- 
diction of  the  court,  the  garnishee  is  safe  by  paying 

(a)  Afay  3l8t.  Before  Lord  CampbeB  C.  J.,  Coleridge  and  Crompton  Js. 
(6)  Bruce  v.  fFait,  1  AT.  ^  G?.  I. ;  and  note  (a)  ib.  p.  41. 
(c)  Halee  v.  tFaUker,  1  lioL  Ahr.  554.    Custome  de  London,  (K)  pi.  3. 
(J)  17  Q.  B. 
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1853.  under  the  protection  of  the  court  The  objection,  if  pro- 
Westoby  P^rfy  taken,  must  prevail ;  but  how  can  it  be  taken  by 
p]Jy.  the  garnishee  ?  In  Andrews  v.  Clerke  (a)  it  was  held 
that  the  garnishee  cannot  plead  in  the  Mayor's  Coart 
that  his  own  debt  to  the  defendant  there  arose  without 
the  jurisdiction.  [WtUes,  for  the  plainti£F,  admitted  thi&] 
The  garnishee  may  insist  upon  the  payment,  when  sued 
by  his  own  creditor,  without  proving  that  the  creditor 
was  indebted  at  all  to  the  party  who  made  the  attach- 
ment ;  ATDamel  v.  Hughes  {b\  where  cases  which  may 
appear  to  establish  a  contrary  doctrine  are  explained  in 
the  judgment  Such  are  Paramore  v.  Pain  (c)  and 
Coke  V.  Brainfortk  (d)y  where  the  plaintiflk  in  the 
Mayor's  court  attached  debts  due  from  themselves  to 
the  defendants  there;  and  it  was  held  that  the  aver- 
ments of  debts  in  the  Mayor's  court  were  traversable  in 
a  plea  of  foreign  attachment  if  the  defendant  in  the 
court  above  was  both  plaintiff  and  garnishee  in  the 
court  below.  But  that  depended  on  the  relation  of 
the  parties.  The  ordinary  course  of  pleading  is  not 
to  insert  an  allegation  that  the  debt  arose  in  the 
jurisdiction.  [Lord  Campbell  C.  J.  May  not  that  be 
only  because  the  debt  is  presumed  to  have  arisen  within 
the  jurisdiction  till  the  contrary  is  shewn?]  Such 
presumption  does  not  arise  in  the  case  of  an  inferior 
court  Lotd  EllenboroHffVs  language  in  Huxham  v. 
Smith  {e)  agrees,  indeed,  with  the  explanation  suggested ; 
and  the  case  itself  is  undoubtedly  a  direct  authority 
against  the  present  defendant     But  that  case  was  de- 

(a)   CarM.25.  (6)  3  £ai<,  367. 

(c)  Cro.  Eliz,  698.  (d)  Cro,  EUt.  830. 

(e)  2  Cwnpb.  19. 
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cided,  it  seems,  on  the  authority  of  the  Nisi  prius  decision        1853. 
in  Palmer  v.  Hooke  (a);   and    Lord  EBenbaraugh,  in      weotoby 
McDaniel  ▼•  Hughes  (b)y  sajs  that  there  must  have  been        p][^. 
some  mistake  in  the  report  of  Palmer  ▼•  Hoohe  (a).     In 
the  court  below  the  garnishee  can  plead  only  Nil  habet 
Banks  v.  Self{c)  decides  that  the  garnishee,  in  pleading 
the  foreign  attachment,  need  not  aver  that  the  original 
debt  arose  within  the  jurisdiction.     According  to  the 
marginal  note  of  HaringUm  ▼•  Macmorris  (d)  it  is  not 
necessary  that  the  original  debt  should,  in  fact,  arise 
within  the  jurisdiction :  but  this  proposition,  it  must  be 
admitted,  is  not  borne  out  by  the  case.   Banks  v.  Self{c) 
agrees  with  Self  v.  Kennicoe  (e).      In  Bruce  ▼.  Wait  (g) 
Txndal  C.  J.  appears  to  approve  of  the  doctrine  stated 
in  the  marginal  note  to  Harmgton  v.  Macmorris  (d). 
It  does  not  appear  that  the  debt  in  Wetter  v.  Ruc^ 
ker{h)  arose   within   the  jurisdiction  of  the    Mayor's 
court:  yet  it  was  not  questioned  that  the  custom  applied 
there,  had  it  been  strictly  pursued.     Plaintifis  will  not 
be  put  to  any  difficulty  by  its  being  held  that  the  debt 
cannot  be  inquired  into  as  between  themselves  and  the 
garnishees:   they  have  only  to  put  in  bail  within  the 
year  and  the  day ;  and  then  they  can  dispute  the  debt 
itself,  or  the  jurisdiction,  in  the  Mayor's  court 

On  the  second  replication,  the  question  is  whether 
the  custom  is  applicable  to  debts,  the  beneficial  interest 
in  which  is  not  in  the  defendant  in  the  Mayor's  court, 
the  garnishee  having  notice  of  this  before  and  during 

(a)  1  Ld.  Raym.  727.  {h)  3  Eagt,  367.  380. 

(c)  5  Taunt,  234,  note.  (<f)  5  TdtaU,  228. 

(«)  2  Show.  506.  (g)  \  M.^G,\.  26. 

(A)  1  Br.^  B.  491. 
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1853.  the  proceedings  in  that  Court.  The  courts  of  common 
Westoby     Jaw  cannot  take  notice  of  any  debt  arising  upon  a  bond 

Day.  except  as  between  the  obligor  and  obligee.  The  equi- 
table interest  of  a  third  party  does  not  therefore  prevent 
the  attachment.  It  must  be  contended,  on  the  other 
side,  that  the  garnishee  by  evidence  of  this  assignment 
^^  might  have  supported  a  plea  of  Nil  habet  in  the  Mayor's 

court :  but  it  is  manifest  that  proof  of  a  legal  debt  from 
himself  to  the  defendant  in  that  court  would  have 
defeated  such  plea.  It  was  indeed  held,  in  Lewis  v. 
WallU  (a),  that  such  debt  is  not  liable  to  be  attached. 
That  case  is  not  very  clearly  reported ;  and  there  appears 
to  have  been  an  attempt  at  trick,  on  the  part  of  the 
defendant  in  the  Mayor's  court,  which  the  Court  above 
defeated  :  the  point  did  not  arise  directly.  The  custom 
cannot  be  as  alleged :  the  garnishee  would  be  placed  in 
a  position  of  much  hardship  if  he  had  to  establish,  for 
his  own  protection,  an  assignment  of  the  debt  from  his 
creditor  to  a  stranger. 

JVilles,  contrfL  As  to  the  first  replication.  It  must  be 
admitted  that  want  of  notice  to  the  defendant  in  the 
Mayor's  court  does  not  prevent  the  attachment  of  the 
debt,  provided  there  be  a  suflScient  number  of  summonses 
with  returns  of  Nil :  and,  after  a  year  and  a  day,  if  the 
defendant  does  not  put  in  bail  within  the  year  and  day, 
the  plaintiff  in  the  Mayor's  court  retains  the  money 
attached  as  if  it  had  been  levied  by  execution.  That, 
however,  suggests  a  strong  reason  for  not  allowing  the 
custom  to  take  effect  where  there  is  want  of  original  juris- 

(a)  2  (T.)  Jones,  222. 
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diction.  That  the  want  of  such  jurisdiction  may  be  taken  1853. 
advantage  of  appears  by  De  Haber  v.  Queen  of  Portugal  (a)  weotoby 
and  Wadsworth  v.  Queen  of  Spain  (a).  Jurisdiction  is  ^^^ 
Jis  essential  to  the  power  of  granting  foreign  attachment 
as  to  the  power  of  pronouncing  judgment  in  the  original 
suit  And,  in  the  cases  cited,  it  was  decided  that  a 
prohibition  will  go  to  the  Mayor's  court,  though  the 
defendant  has  not  appeared  and  pleaded  to  the  jurisdic- 
tion, though  the  garnishee  has  pleaded  Nil  habet  there, 
and  even  though  the  application  be  made  by  a  stranger. 
It  seems  to  follow  that  the  party  insisting  on  the  juris- 
diction may  be  put  to  the  proof,  as  here.  It  is  not  a 
case  of  mere  absence  of  averment  of  jurisdiction.  It 
appears,  as  an  admitted  fact,  on  this  demurrer,  that  there 
was  no  jurisdiction.  If  it  is  argued  that  the  garnishee, 
the  present  defendant,  is  hardly  treated  by  such  a  state 
of  law,  it  must  be  recollected  that  the  opposite  doctrine 
would  be  equally  hard  on  the  defendant  in  the  Mayor's 
court,  who  might  lose  his  debt,  without  notice,  by  pro- 
cess of  a  court  having  no  jurisdiction.  In  M*Daniel  v. 
Hughes  {b)  Lord  EUenborough  appears  to  rely  on  the 
circumstance  that,  in  the  particular  case,  the  defendants 
in  the  Mayor's  court  had  notice,  and  did  not  defend 
or  bail.  In  Harington  v.  Macmorris  (c)  the  real  de- 
cision was  that  matter  averred  in  one  plea  cannot  be 
used  by  the  plaintiff  in  an  issue  on  another  plea, 
to  prove  facts  denied  in  the  latter.  The  mai^nal 
note  as  to  the  last  paragraph  (which  alone  is  applicable 
here)  is  unauthorized,  as  appears  also  by  the  report  in 


(a)  17  Q.  B.  (6)  3  AW*,  367. 

(c)  5  Taunt,  228. 
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1853.  Marshall  (a).  Banks  v.  Self{b)  goes  only  to  the  point 
WssTOBY  ^^  pleading:  it  may  not  be  necessary  to  aver  the  juris- 
P^'y  diction :  but,  if  there  be  an  averment  denying  it,  not 
traversed,  the  Court  must  deal  with  it  [Crompton  J. 
If  there  be  that  distinction,  the  case  is  an  exception  from 
the  ordinary  rules  of  pleading.]  The  di£Bculty  of  proof 
cannot  be  an  argument  where  the  &ct  is  admitted. 
ICrampUm  J.  It  is  material  as  to  the  neoessi^  of 
pleading.] 

The  question  on  the  second  replication  is  the  more 
important  one.  The  Court  cannot,  on  this  demurrer, 
inquire  into  the  existence  of  the  custom :  that  is  admitted. 
The  only  question  now  must  be,  whether  such  a  custom 
is  necessarily  bad.  But  it  appears  to  be  a  very  reason- 
able custom.  The  object  of  the  attachment  is  to  bring 
the  original  defendant  into  court.  If  he  has  no  real 
interest  in  the  property  attached,  he  will  not  be  induced 
to  appear.  The  effect  of  the  attachment,  if  there  be  no 
appearance,  is  execution :  the  original  plaintiff  will  then 
be  satisfied  from  that  which  is  not  the  defendant'^  The 
Legislature,  in  cases  of  bankruptcy  and  insolvency, 
require  the  courts  of  common  law  to  look  to  equitable 
rights:  the  custom  of  the  citizens  of  London  seems 
merely  to  have  done  this  several  centuries  earlier,  and 
to  have  anticipated  the  principle  which  has  prevailed 
from  Scoti  V.  SurmoH  (c)  to  BoddingUm  v.  Castelh  (d). 
This  part  of  the  custom  is  here  limited  by  the  condi- 


(a)  Barimgi<m  ▼.  MocMomf,  1  Marsh.  83. 
(6)  5  TavnL  234,  note. 
(e)   WiOea,  400. 

(d)  I  E,^  B.  879,  in  Exch.  Ch.,  affirming  the  judgment  of  Q.  B.  in 
Coiteai  V.  Boddington,  1  E,  ^  B,  66. 
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tion  that  the  garnishee  shall  have  notice  of  the  trust,        i853. 

which  meets  any  objection   as   to  hardship:  and  the      Wbotoby"^ 

demurrer  in  this  case  admits  the  notice.     [Lord  Camp-        ^^^ 

beU  C.  J.     What  ought  the  garnishee  to  have  done  ?] 

He  should,  under  his  plea  of  Nil  habet,  have  given 

in  evidence  the  assignment  of  which  he  had  notice. 

He  would  then   have  diewn   that    he   held   nothing 

which  could  be  attached.     The  difficulty  of  proof  is , 

not    greater    than   in    the    case    of    equitable    rights 

coming  into  question  where  assignees  of  a  bankrupt 

are  parties.     The  complexity  of  the  liability  is  no  more 

a  fatal   objection  here   than  it  was  in  Boddingian  v. 

CoMteUi  (a),  where  a  party  was  held  liabk  to  different 

parties  on  one  contract     The  authority  of  Lewu  v. 

Walker  {b)  is  express. 

Crowder^  in  reply.  As  to  the  first  point  In  an 
Anomfmous  (c)  case  in  Veniris  it  was  held  that  a  plea  of 
foreign  attachment  need  not  express  that  the  debt  arose 
within  the  jurisdiction ;  **  for  perhaps  it  did  not"  This 
shews  that  the  question  was  as  to  the  legal  result,  not  as 
to  the  pleading:  had  the  jurisdiction  been  material  at 
this  step  it  must  have  been  shewn  by  pleading,  according 
to  tiie  law  which  prevails  respecting  inferior  courts; 
Peacock  V.  BeU  {dy 

As  to  the  second  point:  the  analogy  of  bankruptcy 
and  insolvency  is  inapplicable:  the  law  there  is  the 
creature  of  statute. 

Cur.  adv.  vuli. 


(a)  \  E,^  B,  879.  (6)  2(7.)  Joiua,  222. 

(c)  I  VeiU.  236,  id)  I  Saund.  71.74. 
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1853.  Lord  Campbell  C.  J.  now  delivered  the  judgment  of 

WE8T0BY      '^«  ^«>«*rt 
Day.  ^®  *"^  ^^  opinion  that  the  defendant  is  entitled  to 

our  judgment  upon  the  demurrer  to  the  replication 
alleging  that  the  debt  sued  for  in  the  Mayor's  court 
did  not  arise  within  the  jurisdiction  of  that  court,  and 
that  the  now  plaintiff  had  no  notice  of  the  proceedings 
.  there.  This  replication  allows  that  the  plea  replied  to 
is  good  within  the  custom  of  foreign  attachment  in  the 
city  of  London^  and  raises  the  question,  whether  the 
garnishee,  after  a  regular  judgment  and  execution 
against  him,  having  paid  the  debt,  may  be  compelled  to 
pay  it  a  second  time  on  proof  in  this  suit  that  the 
debt  did  not  arise  within  the  jurisdiction  of  the  Mayor's 
court  The  affirmative  would  often  work  great  hard- 
ship and  injustice  to  the  garnishee,  who  may  be  entirely 
Ignorant  of  the  origin  of  the  debt  sued  for,  who  has  no 
means  of  contesting  the  debt  except  by  appearing  and 
putting  in  bail  to  the  original  action,  and  who  may  be 
wholly  unable  to  prove  that  the  debt  arose  out  of  the 
jurisdiction  of  the  Mayor's  court,  although  the  fact  be 
so.  The  plaintiff  below,  to  render  his  proceedings 
effectual  against  the  garnishee,  is  not  even  bound  to 
prove  the  existence  of  the  debt  alleged  to  be  due  to 
him  from  the  defendant  below,  nor  to  allege  that  it 
arose  within  the  jurisdiction  of  the  inferior  court.  In 
the  recent  case  of  De  Haber  v.  Queen  of  Portugal  (a) 
we  expressed  an  opinion  that  <^the  process  of  foreign 
attachment  can  only  be  duly  resorted  to  when  the  cause 
of  action  arose  within  the  jurisdiction  of  the  court  from 

(a)   17  Q.  B. 
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which  it  issues."  But  we  said  :  '^  the  garnishee  is  safe  1853. 
by  paying  under  the  judgment  of  the  court ;"  adding :  Westoby 
"the  objection  that  the  cause  of  action  did  not  arise  ^^'^ 
within  the  jurisdiction  of  the  court,  if  properly  taketi, 
must  prevail."  But,  in  the  absence  of  fraud,  the  objec- 
tion as  against  the  garnishee  comes  too  late  after  he  has 
paid  the  debt  to  the  plaintiff  below  under  a  regular 
judgment.  It  is  said  to  have  been  ruled  at  Nisi  prius, 
by  Lord  Holf,  in  Palmer  v.  Hooke  (a),  that  on  an  inde- 
bitatus assumpsit,  if  the  defendant  gives  in  evidence  a 
seizure  of  the  debt  under  a  foreign  attachment,  he  must 
prove  that  the  plaintiff  was  indebted  at  the  time  the 
attachment  issued  to  the  person  who  sued  out  the 
attachment.  But  this  was  expressly  overruled  in  Mc 
Daniel  v.  Hughes  (i),  where  Lord  Elhnborough  ssl^b  : 
"  As  to  the  case  in  Lord  Raymond,  727,  before  Lord 
Holt  at  Nisi  prius,  there  must  have  been  some  mistake 
in  that  report ;  for  it  would  defeat  the  whole  effect  of 
the  custom  of  foreign  attachment  if  the  garnishee  should, 
without  means  of  proving  it,  be  obliged  to  prove  the 
debt  of  the  plaintiff  below  in  his  own  defence  here, 
such  plaintiff  not  having  been  before  by  the  terms  of 
the  plea  required  to  do  so  in  the  court  below."  In  that 
case  the  defendant  below  had  notice  to  defend,  whereas 
he^B  it  is  averred  that  he  had  no  notice :  but  this  cir- 
cumstance cannot  affect  the  rights  of  the  garnishee.  In 
contemplation  of  law,  under  the  custom  of  the  city  of 
London,  the  defendant  is  always  supposed  to  have  notice 
by  the  warning  of  the  seijeant  at  mace  to  appear ;  and 
a  custom  in  an  inferior  court  to  issue  process  of  foreign 

(a)  1  LfJ.  Haym.  111.  (6)  3  Eagt,  367. 
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1858.  attachment  for  the  purpose  of  compelling  the  appearance 
Westoby  ^^  ^^^  defendant,  without  a  previous  summons,  is  bad ; 
P^y  Bruce  v.  Wait  (a).  The  plaintiff's  counsel  further 
relied  on  Huxham  v.  SmUh  (&)»  in  which,  in  an  action 
similar  to  Palmer  v.  Hooke{c)^  Lord  EUenbarough  is 
supposed,  after  holding  that  payment  by  the  garnishee 
under  a  regular  judgment  of  the  Vsjn^^  cotnrt  is  prim& 
fiicie  a  dischaige  to  him,  to  have  admitted  evidence  that 
the  debt  sued  for  in  the  court  below  did  not  arise  within 
the  jurisdiction.  But,  if  Lord  EUenbonmgh  is  accurately 
reported,  he  must  have  forgotten  the  solemn  decision  of 
the  Court  in  McDaniel  v.  Hughes  (d),  which  he  himself 
pronounced :  and,  the  proof  having  failed,  there  was  no 
opportunity  of  having  the  question  reconsidered.  How- 
ever, it  was  subsequently  reconsidered  in  Harington  ▼. 
McMorris  (e)  and  Banks  v.  Selfig) ;  in  which,  although 
the  reports  are  not  quite  satisfactory,  the  Court  of 
Common  Pleas  appears  to  have  fully  recognised  the 
decision  of  this  Court  in  McDaniel  v.  Hughes  (<f).  Even 
allowing  that,  after  payment  by  the  garnishee  under  a 
regular  judgment,  he  cannot  be  prevented  from  availing 
himself  of  the  dischaige  by  evidence  to  disprove  the 
debt  due  from  the  defendant  to  the  plaintiff  below,  a 
distinction  was  taken  between  that  case  and  the  present, 
where  the  existence  of  the  debt  is  admitted,  and  the 
objection  relied  upon  is  that  it  did  not  arise  within  the 
.jurisdiction  of  the  inferior  court;  and  reliance  was 
placed  upon  the  supposed  remedy  of  the  garnishee 
before  the  judgment  by  moving  for  a  prohibition.     But 

(a)  \  M.^  G.\.  (6)  2  Campb.  19. 

(e)  1  Ld,  Raym,  727.  (d)  3  Eagiy  367. 

(e)  5  Taunt  228.  (g)  5  T\ntnt.  234,  note. 
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the  hardship  and  injustice  to  the  garnishee,  by  reason        1853. 
of  which  it  was  held  that  the  existence  of  that  debt      Westoby 
cannot  be  controverted  when  he  is  afterwards  sued  for         f)^^^ 
the  debt  which  was  attached,  would  be  fully  as  great  if, 
as  between  the  garnishee  and  his  creditor,  the  existence 
of  the  debt  between  the  plaintiff  and  the  defendant 
below  could  be  controverted ;  and  there  appears  to  be 
neither  reason  nor  authority  to  support  this  distinction 
between  inquiring  into  the  existence  of  the  debt  and 
into  the  locality  within  which  it    arose.     Therefore 
on    this   demurrer   there   must   be  judgment  for  the    - 
defendant 

But  we  are  of  opinion  that  we  are  bound  to  give 
judgment  for  the  plaintiff  on  the  demurrer  to  the  last 
replication,  which  alleges  that,  within  the  knowledge  of 
the  defendant,  before  the  suit  was  instituted  in  the 
Mayor's  court,  the  bond  declared  upon  had  been  as- 
signed by  the  plaintiff  for  valuable  consideration ;  that 
the  plaintiff  only  held  it  as  trustee  for  the  ass^ee; 
that  the  defendant  allowed  the  judgment  to  pass  in 
the  Mayor's  court  without  setting  up  this  matter  as  a 
defence;  that  this  action  is  brought  for  the  benefit  of 
the  assignee ;  and  that  the  said  custom  has  not  applied 
to  or  included,  and  does  not  apply  to  or  include,  debts 
the  beneficial  interest  in  which  has  become  and  is  vested 
in  a  person  other  than  the  defendant  sued  in  the  said  - 
court  in  the  plea  mentioned,  whereof  the  garnishee  had 
notice;  and  that  such  debts,  the  benefical  interest  in 
which  has  become  and  is  vested  in  a  person  other  than 
the  defendant  sued  in  the  said  court  in  the  said  plea 
mentioned,  whereof  the  garnishee  has  notice,  have  not 
been  nor  are  they  attached  or  attachable  under  the  said 


G24 


TRINITY  TERM. 


1853.  custom.  Issue  might  have  been  taken  upon  this  quall- 
Webtoby  fication  of  the  custom  :  and  thereupon  the  true  custom 
Day.  would  have  been  certified  by  the  present  Recorder  of 
London^  according  to  the  form  pursued  by  Mr.  Recorder 
Sterhey  (a)  in  the  reign  of  Edward  4.  But  upon  this 
demurrer  we  must  take  the  custom  to  be  so  qualified, 
unless  the  qualification  be  contrary  to  the  rules  of  law. 
We  think  that  it  is  highly  just  and  reasonable :  for,  if 
debts  and  goods  could  be  attached  in  which  the  gar- 
nishee has  no  beneficial  interest,  the  claim  of  the  plaintiff 
below  may  be  satisfied  out  of  the  property  of  a  stranger 
living  in  a  distant  country.  The  defendant's  counsel 
said  truly  that  this  qualification  would  render  it  neces- 
sary for  courts  of  law  in  certain  cases  to  take  cognizance 
of  trusts,  and  further  urged  that  in  no  case  can  they  do 
so.  ~  If  Bottomley  v.  Brooke  (b)  and  the  cases  following 
it,  decided  in  the  time  of  Lord  Mansfield^  can  no  longer 
be  supported,  and  the  doctrine  on  which  they  rest  can 
only  be  established  by  the  authority  of  the  Legislature, 
yet,  in  Winch  v.  Keeley  (c),  it  was  decided  that,  if  a 
person  to  whom  a  debt  is  due  as  trustee  becomes  bank- 
rupt, he  and  not  his  assignees  shall  sue  to  recover  the 
debt;  and  this  has  been  followed  by  a  long  string  of 
cases  down  to  Boddington  v.  Castelli  (d),  in  which  a 
judgment  of  this  Court  was  affirmed  upon  writ  of  error 
in  the  Exchequer  Chamber,  during  last  term.  In 
all  these  cases,  a  court  of  law  must  take  notice  of  the 

(a)  Bowter  v.  Colin$,  Yearb.  M  22.  E,  4.  fol.  30  A.  B  pi  1 1.  And  see 
Croiby  V.  Hetherinffton,  4  M.  ^  G.  933.  952  :  and  note  (1)  to  Tnrlnir$ 
Caaty  I  WfM.  Sound.  67. 

(6)  Cited  1  T.  R.  621.  (c)  1  T.  R.  619. 

(rf)  \  E.i^  B,  879. 
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relation  of  trustee  and  cestui  que  trust  of  personal  pro-  1853. 
perty.  This  being  a  custom  of  the  city  of  London^  it  ^i^ebtoby 
will  be  good  if  it  existed  in  the  beginning  of  the  reign  ^^'^ 
of  WilKam  and  Mary :  but  we  can  see  no  objection  to 
the  validity  of  such  a  custom  in  any  city  in  which  it 
must  be  supposed  to  have  existed  immemorially ;  for 
the  distinction  between  the  interest  of  a  trustee  and  a 
beneficial  interest  is  founded  upon  reason,  and  must 
exist  where  any  progress  has  been  made  in  commerce 
and  civilization :  and  there  is  no  ground  for  alleging 
that  a  court  of  law  could  not  have  acted  on  that  distinc- 
tion in  the  reign  of  King  Richard  1.  as  in  the  reign  of 
Queen  Victoria.  The  plaintiff  having  by  this  replica- 
tion averred  a  qualification  of  the  custom/ according  to 
which  property  held  by  the  garnishee  would  not  be 
attachable,  and  shewn  that  the  now  plaintiff,  the  defend- 
ant below,  held  the  bond  declared  upon  only  as  trustee, 
he  shews  that  it  was  not  attachable,  and  that  he  is  still 
entitled  to  sue  upon  it  This  is  perfectly  consistent 
with  the  finding  of  the  jury  upon  the  issue  of  Non 
babet  or  Non  debet;  for  the  obligor  was  indebted  to 
the  obligee  on  the  bond,  and  the  obligee  had  the  bond, 
although  only  as  trustee.  It  must  be  remembered  that 
the  custom,  as  set  out  in  the  plea,  does  not  shew  the 
qualification;  and  that  the  issue  was  not, Whether  the  bond 
was  attachable  according  to  the  qualified  custom.  The 
case  of  Lewisv,  WdUis(a)  is  in  accordance  with  this  view  of 
the  subject.  Parker  being  the  garnishee,  and  fVaUis^  to 
whom  the  debt  was  due,  having  previously  assigned  the 
debt  to  Snell^  ^*  the  Court  was  of  opinion  that,  after  the 
assignment  by  Wdllii  to  Snell  of  Parker*u  debt,  it  wai 

(a)  '2(T,)JoH€s,'22X 
VOL.    II.  2    S  B.    &    B. 
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1853.  '^  truth  the  right  and  property  of  Snelk  and  that  the 
Webtoby  ^'^  WaUis  had  nothing  in  it  but  in  trust  for  SmlU  and 
^^^  it  ought  to  have  been  allowed  so  on  shewing  of  this 
before  the  Lord  Mayor  according  to  the  course  there ; 
and  this  now  has  obtained  allowance  in  all  courts  by 
long  usage."  Therefore,  upon  this  demurrer  to  the  last 
replication,  we  give  judgment  for  the  plaintiff. 

Judgment  accordingly. 

The  defendant  also,  secondly,  rejoined  to  the  second 
replication :  That  *^  the  said  custom  has  iqpplied  to  and 
included,  and  does  apply  to  and  include,  debts,  the 
beneficial  interest  in  which  has  become  and  is  vested 
in  a  person  other  than  the  defendant,  sued  in  the  said 
court  in  the  said  second  replication  mentioned,  whereof 
the  garnishee  has  notice;  and  that  such  debts  as  last 
aforesaid,  the  beneficial  interest  in  which  has  become 
and  is  vested  in  a  person  other  than  the  defendant  sued 
in  the  said  court  in  the  said  second  replication  men- 
tioned whereof  the  garnishee  has  notice,  have  been  and 
still  are  attached  and  attachable  under  the  sud  custom." 

Rebutter.  *^  The  plaintiff,  as  to  the  second  rejoinder 
to  the  second  replication,  takes  issue  thereon:  and  he 
prays  that  the  same  may  be  inquired  of  when  and  where 
and  as  the  Court  may  consider.  And  the  defendant  does 
the  like  ftc." 

*'And  hereupon  it  is  suggested  by  the  plaintiff,  and 
manifestly  appears  to  the  Court,  that  there  is  and  imme- 
morially  has  been,  in  the  said  city  of  London,  a  certain 
(Custom  therein  used  and  approved  of:  that,  when  any 
issue  in  any  court  of  our  Lady  the  Queen,  or  her  prede- 
cessors, is  or  has  been  joined  therein  as  aforesaid,  upon 
any  custom  of  the  said  city  used  and  had,  the  Mayor  and 


▼. 
Day, 
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aldermen  of  the  sud  city  have,  from  time  immemorial,       1853, 
certified  to  and  informed  the  said  Court  and  the  Judges     westoby 
thereof,  and  ought  from  time  immemorial,  and  still  ought, 
so  to  certify  and  inform  the  said  Court,  and  the  Judges 
thereof,  the  said  custom,  and  of  and  concerning  the  same, 
by  the  learned  Recorder  of  the  said  city,  verbally.     And 
the  plaintiff  prays  a  writ  of  our  Lady  the  Queen,  to  be 
directed  to  the  Mayor  and  aldermen  of  the  said  city, 
commanding  them  to  certify  to  and  inform  the  Court 
of  our  Lady  the  Queen,  before  the  Queen  herself,  in 
manner  aforesaid.  Whether  the  custom  of  foreign  attach- 
ment in  the  said  plea  mentioned,  used  in  the  court  of 
our  Lady  the  Queen  holden  before   the   Mayor  and 
aldermen  of  the  said  city  for  the  time  being,  in  the 
chamber  of  the  GtdldhaU  of  the  said  city,  within  the 
said  city,  has  applied  to  and  included,  and  does  apply 
to  and  include,"  &c.  (following  the  second  rejoinder  to 
the  second  replication).     *^  And,  because  the  defendant 
does  not  deny  this,  therefore  the  said  writ  is  granted 
to  the  plaintiff,  returnable"  &c.   **  The  same  day  is  given 
to  the  said  parties  at  the  same  place." 
The  following  certiorari  then  issued ; 
"  Victoria^  by  the  grace"  &c.     "To  the  Mayor  and 
aldermen  of  Our  city  of  Londan,  greeting.     Whereas  a 
certain  action  hath   been  lately  brought,  and  is  now 
pending,  in  Our  Court  before  Ourselves  at  Westminster^ 
between   William  Amos  Scarborough  Westoby^  plaintiff, 
and  Edward  Augustus  Day^  defendant,  for  the  recovery 
of  certain  moneys  by  the  said  pluntiff  alleged  to  have 
been  due  and  payable  to  him  by  the  said  defendant,  in 
which  action  a  certain  issue  hath  arisen  and  is  joined 
between  the  said  parties,  as  We  are  informed :  Whether 
the  custom  of  foreign  attachment,  in  the  plea  in  the  said 
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1853.        suit  mentioned,  used  in  Our  court,  before  the  Mayor 
^^g^^g^      and  aldermen"  &c.,  "  has  applied"  &c  (as  in  the  second 
j/-  rejoinder  to  the  second  replication):  **And  because  it 

pertaineth  to  you,  by  the  Recorder  of  the  said  city, 
according  to  the  custom  of  the  said  city,  from  time 
immemorial  used  and  approved  of  therein,  to  try  the 
truth  of  the  aforesaid  issue,  and  to  certify  the  aforesaid 
custom,  and  of  and  concerning  the  same,  by  word  of 
mouth,  and  not  otherwise,  by  the  learned  Recorder  of 
Our  said  city.  We  command  you  that  you  certify  and 
make  known,  in  manner  aforesaid,  to  Our  Court  before 
Us,  wheresoever"  &c.,  "  on  the  8  th  day  of  June  next,  the 
truth  respecting  the  said  issue ;  and  have  there  this 
writ.  Witness  John  Lord  Campbell^  at  Westminster^  the 
23d  day  of  May,  in  the  year  of  our  Lord  1853." 

Afterwards,  in  Michaelmcts  Term  1853  {November  9), 
Worthy  J  Recorder  of  LoncUm,  appeared  in  Court,  and 
verbally  certified  as  follows. 

"We,  Thomas  Challis,  Mayor,  and  the  aldermen  of 
the  city  of  London,  in  pursuance  of  a  certain  writ  to  us 
directed,  in  a  cause  pending  in  Her  Majesty's  Court  of 
Queen's  Bench,  at  Westminster,  wherein"  &c.  (the  parties 
in  Q.  B.),  "  wherein  a  cestain  issue  hath  arisen  and  is 
joined  between  the  said  parties,  as  the  said  Court  is 
informed :  Whether  the  custom  of  foreign  attachment, 
in  the  plea  in  the  said  suit  mentioned,  used  in  Her 
Majesty's  court  holden  before  us  the  Mayor"  &c.  (as  in 
the  second  rejoinder  to  the  second  replication.):  "To 
certify,  as  it  pertaineth  to  us,  the  said  Mayor  and 
aldermen  of  the  said  city  of  London,  by  the  Recorder 
of  the  said  city,  according  to  the  custom  of  the  said  city, 
from  time  immemorial  used  and  approved  of  therein,  to 
try  the  truth  of  the  aforesaid  issue,  and  to  certify  the 
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aforesaid  custom^  and  of  and  concerning  the  same,  by        \S5S. 

word   of  mouthy   and  not  otherwise,   by   the   learned      Westoby 

Recorder  of  the  said  city:  Do  certify  and  make  known,        p^^ 

in  manner  aforesaid,  to  Her  Majesty's  Court  of  Queen's 

Bench,  at   Westminster:    That   the  custom  of  foreign 

attachment,  in  the  plea  in  the  said  suit  mentioned,  used 

in  the  said  court  of  Mayor  and  aldermen  in  the  said 

city  for  the  time  being,  in  the  chamber  of  the  Guildhall 

of  the  said  city,  within  the  said  city,  has  not  applied  to 

and  included,  and  does  not  apply  to  and  include,  debts, 

the  beneficial  interest  in  which  has  become  and  is  vested 

in  a  person  q^her  than  the  defendant,  sued  in  the  said 

court,  whereof  the  garnishee  has  notice :  and  that  such 

debts  as  last  aforesaid,  the  beneficial  interest  in  which 

has  become  and  is  vested  in  a  person  other  than  the 

defendant  sued  in  the  said  court,  whereof  the  garnishee 

has  notice,  have  not  been,  and  are  not,  attached  and 

attachable  under  the  said  custom.     All  of  which  we 

humbly  certify.     Dated"  &c 

WUleSy  for  the  plaintiff,  then  prayed  that  the  certiorari 
and  return  (which  was  engrossed  on  parchment,  and 
signed  by  the  Mayor  and  thirteen  aldermen)  should  be 
filed:  which  was  ordered:  and  the  two  were  filed  in 
the  treasury  of  this  Court. 

In  the  same  Term  {November  14,  1853),  the  Court, 
on  the  appearance  of  Willes  for  the  plaintiff  and  Field 
for  the  defendant,  ordered  judgment  to  be  entered  for 
the  plaintiff. 

Judgment  for  the  plaintiff. 

END   OF    TRINITY    TKRM, 
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CASES 

ARGUED   AND    DETERMINED 
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Sahtrdayt 
June  25ch. 


Thomson,  administrator  of  Bosvillb,  against 
Harding  and  Faber. 


The  creditor     'T^HE    plaintiff   sued    as   administrator  of   Alexander 
person  may  William  Robert  BosviUe,  deceased,  for  265421  6^.  6d., 

thereprS""'^    money  payable   by  defendants  to  plaintiff  for  money 


tbe^eceased      received    by  them  to  the  use  of  plaintiff  as  such  ad- 
to^^to?*^  ministrator    and    for  money  due   to  plaintiff  as   such 

administrator  on  accounts  stated  between  plaintiff  and 

defendants. 


the  assets  of 

the  deceased, 
in  dae  coune 
of  adminis- 
tration, by  an 
executor  de 
son  tort,  if 
the  executor 
de  son  tort 
was  really 
acting  as 
executor  so 
that  the  cre- 
ditor might  reasonably  suppose  him  to  be  rightful  representative.  But  acts  sufficient  to  make 
the  executor  de  son  tort  chargeable  as  such  do  not  necessarily  make  the  payment  good 
against  the  rightful  executor. 


"  And  the  plaintiff,  as  such  administrator  as  aforesaid, 
claims  265421  6s,  6d.,  being  compounded  of  the  several 
sums  of  906/.  I2s.,  7472.  14^.  6dl,  and  1000/.,  paid  into 
the  banking  house  of  the  defendants  by  the  late  Richard 


(a)  The  Court  sat  in  banc  on  June  25th,  for  the  purpose  only  of  deliver- 
ing judgments. 
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Smiih,  the  respective  times  of  such  payments  appearing        1853. 
by  the  defendant's  books.     And  the  pUiintiff  will  claim     Thomson 

Flea:  Never  indebted.     Issue  thereon. 

On  the  trial,  before  Cresswett  3,,  at  the  Yorkshire 
Spring  Assizes  1853,  it  appeared  that  the  intestate  had 
an  estate  for  life  in  lands  let  to  various  tenants.  The 
defendants  were  bankers  at  BridUngton  in  Yorkshire; 
and  the  intestate  kept  an  account  with  the  bank.  He 
was  in  the  habit  of  overdrawing  his  account  largely : 
and,  on  14th  January  1833,  he  executed  a  bond  to  the 
then  partners  in  the  bank,  in  the  penal  sum  of  4000L, 
conditioned  to  secure  such  disbursements  as  they,  or 
the  partners  for  the  time  being,  should  make  for  him, 
not  exceeding  2000L  in  all.  He  died,  on  23d  September 
1847,  being  then  indebted  to  the  bank  in  above  2000/. 
Bichard  Smith,  named  in  the  last  count,  was,  for  some 
years  before  and  up  to  the  time  of  the  intestate's  death, 
the  collector  of  his  rents ;  and,  from  the  rents  so  col- 
lected, B.  Smith  used,  during  the  intestate's  life,  to  pay 
sums  into  the  bank  to  the  intestate's  account  After 
the  intestate's  death,  R  Smith  was  continued  in  the 
employment  as  collector  by  the  succeeding  remainder 
man.  After  the  intestate's  death,  B.  Smith  paid  in  to 
the  bank  the  three  sums  mentioned  in  the  last  count, 
which  consisted  of  rents  collected,  accruing  some  before 
and  some  after  the  death  of  the  intestate.  The  pay- 
ments in  respect  of  rents  accrued  before  the  intestate's 
death,  and  of  the  portion  of  rents  due  to  his  estate  upon 
apportionment  for  the  quarter  current  at  the  time  of  such 
death,  did  not  together  exceed  the  sum  due  from  the  in- 
testate to  the  bank.  At  the  time  of  the  intestate's  death 
one  of  the  obligees  of  the  bond,  Edwin  Smith,  was  alive : 
and  Bichard  Smith,  on  making  the  last  of  the  three 
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1853.  payments  (the  lOOOi),  look  back  the  bond  from  the 
THOMBoti  bank.  Richard  Smith,  paid  several  other  creditors  of 
Haroino  ^^®  intestate  from  rents  accrued  before  the  intestate's 
deaths  which  he  collected  after  the  intestate's  death. 
Subsequently  to  the  making  of  these  payments  into 
the  bank  and  to  the  creditors,  administration  was 
taken  out,  on  29th  January  1849.  Richard  Smith 
died  on  2d  September  1849.  The  jury  found,  in 
answer  to  a  question  from  the  learned  Judge,  that 
Richard  Smith  paid  the  three  sums,  mentioned  in  the 
last  count,  as  in  satisfaction  of  the  debt  owing  to  the 
bank  from  the  intestate.  On  these  facts  the  learned 
Judge  expressed  an  opinion  in  favour  of  the  defendants: 
and  the  plaintiiF  was  nonsuited,  leave  being  reserved  to 
move  to  enter  a  verdict  for  him. 

In  Easter  Term,  1853,  Watson  obtained  a  rule  ac- 
cordingly.    In  last  Terra  (a), 

Knotoks  and  22.  Hall  sheVfed  cause.  R.  Smith,  having 
intermeddled  in  numerous  instances  with  the  estate, 
was  executor  de  son  tort :  and  therefore  his  payment  of 
a  creditor  cannot  be  invalidated,  unless  he  has  paid 
creditors  of  a  lower  degree  before  those  of  a  higher, 
which  is  not  suggested.  On  moving  for  the  rule,  Mounts 
ford  V.  Gibson  {b)  was  cited.  There  it  was  held  that  a 
creditor  of  an  intestate  could  not  retain  goods  handed 
over  to  him  in  satisfaction  of  this  debt,  out  of  the  intes- 
tate's estate,  by  a  party  not  entitled  to  intermeddle. 
But  there  the  party  intermeddling  was  not  shewn  to 
have  acted  as  executor  de  son  tort  except  in  respect  of 
the  single  act  in  question.     And  Le  Blanc  J.  said  (c): 

(a)  June  2d.    1853.      Befors    Lord    Campbell  C.  J.,    CoUridgt   nnd 

Cr&mpton  Jb. 
(/')  4  Eatt,  441.  (r)   4  East,  465. 


Harding. 
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'*if  it  had  appeared  here  that  the  defendant  had  received  1853. 
the  goods  from  a  person  Srom  whom  he  was  in  a  condi-  Thomson 
tion  to  have  enforced  payment  by  Iaw>  by  shewing  that 
she  was  executrix  de  son  tort,  he  might  have  brought 
himself  within  some  of  the  authorities  which  have  been 
cited/'  namely,  for  the  defendant.  That  is  the  present 
case.  Pculget  v.  Priest  (a)  shews  that  the  bank  might 
have  recovered  the  money  from  R.  Smith,  as  executor : 
the  acts  done  by  R.  Smith  are  not  disputed ;  and,  from 
the  case  last  mentioned,  it  appears  that  it  is  for  the 
Court  to  judge  whether  such  acts  made  him  executor  de 
son  tort :  which  appears  also  from  Sharland  v.  Mildon  (&). 
In  1  Williams  on  Executors^  221  (4th  ed.),  P.  i.  B.  lu. 
ch.  5.,  it  is  said :  '*  there  are  several  authorities  to  shew, 
that  if  the  rightful  executor  or  administrator  bring  an 
action  of  trover  or  trespass,  the  executor  de  son  tort  may 
give  in  evidence,  under  the  general  issue,  and  in  miti- 
gation of  damages,  payment  made  by  him  in  the  rightful 
course  of  administration :"  and  Graysbrook  v.  Fox  (c)  is 
cited.  If  that  be  so,  it  follows  that  the  payment  cannot 
be  impeached  as  against  the  creditor.  [Lord  Campbell 
C.  J.  It  would  seem  to  follow  from  that  that  a  stranger 
could,  by  intermeddling,  give  a  preference  among  credi- 
tors of  equal  degree.]  An  executor  de  son  tort,  after 
action  brought  by  a  simple  contract  debtor,  may  pay  a 
special  debt  and  plead  such  payment  in  bar;  Oxenham 
V.  Clapp  (d).  [Lord  Campbell  C.  J.  There  the  case  of 
the  plaintiiF  is  that  the  defendant  is  executor:  that 
might  well  estop  the  plaintiff  from  disputing  the  acts 
which  could  be  lawfully  done  by  an  executor.]  It  is 
true  that,  in  WooUey  v.   Clark  {e\  it  was  held  that  an 

(a)  2  r.  il.  97.  (6)  5  Hare,  469. 

(c)  Plowd.  275.  282.  {d)  2  B,  ic  Ad.  309. 

(«;  6  i?.  4-  Aid.  744. 


Harding. 
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1863.  executor  de  son  tort  could  not  set  up,  as  against  the 
Thomson  rightful  executor,  an  administration  of  the  assets  in 
mitigation  of  damage&  But  in  the  note  (r)  in  1  fVU- 
liams  on  Executors^  222  (4th  ed.),  Ft.  I.  Book.  iii.  ch.  5.  the 
following  remark  is  made  on  that  case:  '^It  must  be 
observed,  that  the  authorities  in  favour  of  the  right  of  an 
executor  de  son  tort  to  recoup,  in  damages,  payments 
made  in  a  due  course  of  administration,  were  not  cited 
in  the  argument  of  this  case,  nor  was  the  point  men- 
tioned :  Ideo  quaere,  whether  it  must  be  understood  as 
overruling  them."  In  Com*  Dig,  Adndrdstrator  (C  3.) 
it  is  said :  *^  If  he  plead  plene  administravit,  he  shall 
not  be  chaiged  beyond  the  assets,  which  come  to  his 
hands."  ^^And  therefore,  he  shall  be  allowed,  if  he 
pay  debts  to  creditors."  In  later  editions  of  Comyn£^ 
Digest  it  is  added :  **  A  legal  act  done  by  an  executor 
de  son  tort  will  bind  the  rightful  executor;"  for  which 
Pttrher  v.  Kett  (a)  is  cited.  If  there  is  a  person  who 
can  be  sued,  the  Statute  of  Limitations  will  run: 
and,  if  six  years  had  elapsed  without  administration 
being  taken  out,  the  defendants,  unless  they  had  sued 
R.  Smith,  would  have  been  barred;  Webster  v.  Wielh 
ster  {by  [Lord  Campbell  C.  J.  referred  to  Murray 
V.  The  East  India  Company  (c).]  It  cannot  be  law 
that  the  defendants  were  entitled  to  sue  R  Smith,  and 
yet  cannot  receive  payment  from  him. 

Watson  and  Stammers,  contr^  R.  Smith  simply 
continued  to  do  as  he  had  done  before  the  death.  K 
the  view  taken  on  the  other  side  of  the  effect  of  Poidget 
V.   Priest  (rf)    be  correct,   it    will   follow    that   every 

(a)  1  Ld.  Raym,  658.  661.  (6)  10  Vu.  93. 

(c)  SB.  ^  Aid.  204.  id)  2  T.  B.  97. 
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person  who  gets  into  his  hands  money  of  a  deceased  1853. 
party  is  executor  de  son  tort  The  authorities  cany  the  Thomson 
law  no  farther  than  the  principle  to  be  collected  from  Hardino. 
Oxenham  v.  Clapp  (a),  namely,  that  a  party,  charged  in 
the  character  of  executor,  may,  as  against  the  party  so 
charging  him,  insist  on  the  propriety  of  all  such  acts  as 
would  be  proper  if  done  by  a  rightful  executor.  But, 
where  his  right  to  act  as  executor  is  impeached  in  the 
action,  all  his  acts  must  be  treated  as  unlawful  if  he  is 
not  rightful  executor.  A  single  payment  by  a  stranger 
may  be  impeached ;  Moufitford  v.  Gibson  (b):  how  can 
that  payment  be  made  valid  by  other  payments  each  in 
themselves  invalid?  The  alignment  on  the  other  side 
invests  the  executor  de  son  tort  with  the  power  of  a 
legal  executor;  so  that  he  might,  for  instance,  deliver 
back  goods  sold  before  the  death  of  the  vendee  in  satifr- 
&ction  of  the  price.  [Cokridye  J.  There  seems  to  be 
a  distinction  taken  in  BuUer's  Nisi  IMus,  48.,  that  an 
executor  de  son  tort,  though  he  might  give  in  evidence 
the  actual  sale  of  the  deceased's  goods,  and  the  applica- 
tion of  the  money  in  payment,  could  not  retain  goods 
not  actually  sold,  on  the  ground  that  he  had  made 
payments  to  that  amount.]  fVboOey  v.  Clark  (c)  has 
not  been  distinguished.  [Lord  Campbell  C.  J.  The 
executor  de  son  tort  there  made  payments  after  he  had 
notice  of  the  rightful  executorship:  it  seems  to  have 
been  considered  that  he  did  not  act  bona  fide.]  There 
was  no  demand  made  on  22.  Smith,  for  payment  of  the 
bond.  In  Parker  v.  Kett  (d)  the  reason  assigned  by  the 
Court,  for  not  allowing  a  rightful  payment  by  an  ex- 
ecutor de  son  tort  to  be  impeached,  is  that  *^  the  creditors 

(a)  2  B.^  A<L  309.  (6)  4  East,  441. 

(c>  6  B.^  Aid,  744.  (d)  1  Ld.  Raym.  661. 
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1853.  pointed  oat  in  WentwortKs  Office  of  Executors^  182  (a), 
Thomson  ^^^^  *  Stranger  might  usurp  the  oflBce  of  executor  and 
Habdino  ^^s^^oy  the  election  of  the  rightful  executor.  On  the 
other  side,  there  is  the  hardship  to  the  creditor  if  rightful 
payments  to  him  be  not  protected:  and  he  would  be 
protected,  if  the  rule  were  that  he  might  receive  the 
money  from  one  whom  he  had  reasonable  ground  for 
believing  to  be  an  executor.  That  view  does  seem,  to 
a  certain  degree,  to  be  countenanced  by  what  is  said  in 
Parker  v.  Kett  (*),  Read^s  Case  (c)  and  Mountfordv. 
Gibson  {dy  But  the  point  does  not  seem  to  have  been 
made  at  the  trial :  and  I  do  not  know  that  we  can  notice 
it  now. 

Cur.  adv.  tndt 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court 

We  are  of  opinion  that  the  rule  to  enter  a  verdict  for 
the  plaintiff  ought  to  be  discharged. 

Upon  the  evidence,  it  appears  that  B.  Smith,  em- 
ployed to  receive  the  rents  of  the  deceased  in  his  life 
time,  afler  his  death  continued  to  receive  rents  due  to 
him  in  his  life  time,  and,  no  other  representative  of  the 
deceased  appearing,  paid  various  debts  due  from  the 
deceased.  The  defendants  were  the  bankers  of  the 
deceased.  And  the  Jury  found  that  K  Smith  paid  them 
the  sums  sought  to  be  recovered,  to  satisfy  a  debt  due  to 
them  from  the  deceased.  A  considerable  time  after- 
wards, administration  was  granted  to  the  plaintiff;  and 
the  present  action  was  brought. 

(a)  Edd.  1703.  1763  (pp.  334,  5,  in  14th  ed.). 
(i)  1  Ld,  Bhym.  661.  (e)  5  R«p,  33  b. 

(d)  4  East,  441. 


XVI.  VICTORIA.  639 

We  are  by  no  means  of  opinion  that,  as  against  a        1853. 
person  who  becomes  the  rightful  representative  of  a     Thomson 
person  deceased,  every  payment  from  the  assets  of  the      harwno. 
deceased  shall  be  valid,  if  made  by  a  person  who  has  so 
intermeddled  with  the  property  of  the  deceased  as  to 
render  himself  liable  to  be  sued  as  executor  de  son  tort 
This  he  may  do,  according  to  the  old  authorities,  by 
taking  a  dog  or  milking  a  cow  of  the  deceased ;  and  he 
may  clearly  do  wrongful  acts,  which  would  render  him 
liable  to  be  sued  as  executor  de  son  tort,  without  giving 
validity  to  his  alienation  of  the  property  of  the  deceased ; 
^*  for  then  any  stranger  might  usurp  the  o£Bce  of  exe- 
cutor, and  take  from  him  that  liberty  and  election,  to 
prefer  which  creditor  he  will  in  first  payment;   yea, 
might  take  from  the  executor  the  power  to  pay  himself 
before  others,  in  case  there  were  a  debt  due  to  him, 
which  were  very  unreasonable;''  WenbooriKs  Office  of 
Executor,  182  (a).     **  A  single  act  of  wrong  is  taking 
the  goods  of  the  intestate,  though  it  may  be  sufficient 
to  make  the  party  an  executor  de  son  tort  with  reqpect 
to  creditors  who  may  choose  to  sue  him  in  that  character, 
yet  will  not  give  him  any  right  to  retain  them  as  against 
the   lawful  administrator."     **  When   it  is  laid  down 
generally  that  payments  made  in  the   due  course  of 
administration  by  one  who  is  executor  de  son  tort  are 
good,  that  must  be  understood  of  cases  where  such 
payments  were  made  by  one  who  is  proved  to  have 
been  acting  at  the  time  in  the  character  of  executor." 
"  An  act"  "  may  be  well  suflBcient  to  charge  the  party 
himself  as  executor  de  son  tort,  which  would  not  be 
sufficient  to  justify  a  wrong-doer  claiming  title  under 

(a)  Edd.  1703,  1763  (p.  335  in  14th  ed.). 
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1853.  ^^'^  So  the  law  is  expounded  by  Lord  Ellenboraugh  in 
Thomson  Mountford  v.  Gibson  (a).  But,  where  the  executor  de 
Harding.  ^^^  ^^^^  ^^  reallj  acting  as  executor,  and  the  party  with 
whom  he  deals  has  fair  reason  for  supposing  that  he  has 
authority  to  act  as  such,  his  acts  shall  bind  the  rightful 
executor,  and  shall  alter  the  property.  Says  Lord  HoU^ 
in  Parker  v.  Kett{b)i  "The  reason  is,  because  the 
creditors  are  not  bound  to  seek  further  than  him  who 
acts  as  executor ;  therefore,  if  an  executor  de  son  tort 
pays  100^  of  the  testator^s  in  a  bag  to  a  creditor,  the 
rightful  executor  shall  not  have  trover  and  conversion 
against  the  creditor." 

In  the  present  case,  R.  Smith  may  be  considered  as 
acting  in  the  character  of  executor,  seeing  that  for 
months  he  administered  the  assets  of  the  deceased ;  and 
the  defendants,  when  the  payments  were  made  to  them 
by  him  in  satis&ction  of  their  debt  due  to  them  from 
the  intestate,  might  reasonably  have  supposed  that  he 
had  authority  to  make  the  payments. 

This  being  taken  as  a  fact  (and  there  was  no  desire 
expressed  at  the  trial  that  it  should  be  left  to  the  jury), 
we  are  of  opinion  that  the  nonsuit  was  right. 

Rule  di8chaif;ed« 

(a)  4  Eoit,  445,  416,  447.  {b)   1  Ld,  Raym,  66K 
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Randall  against  Stevens  and  others.  Saturday, 

June  95th. 

npRESPASS  for  entering  the  dwelling  house  of  plain-  Before  the 
tiff,  breaking,  damaging,  carrying  away  and  con-  3  &  4  rf^.  4. 
verting  goods  of  plaintiff  being  in  the  dwelling  house,  \^  i„'^  posset- 
assaulting  plaintiff,  ejecting  him  from  the  dwelling  house,  te^flj^wilT 
and  demolishing  the  same  and  certain  goods  of  plaintiff;  ^^^'^  Jf^ 
whereby  part  of  the  house  fell  on  Susanna  Randall,  'f"^    ^^^ 

/^    ^  the  statute 

plaintiff's  daughter  and  servant,  and  injured  her  (special  P*"^*  ^°^ 
damage  to  plaintiff).     There  was  a  second  count,  not  one  yean  had 

/.  ,        *.  «  It.        elapsed  from 

varying  from    the   nrst,    so  far  as   regards  the   pomt  r,  being  so 

J]     .  1    ,  let  into  pot- 

decided.  gession.  sT 

Flea2.  Except  as  to  so  much  of  the  declaration  as  relates  ^^^d  ^out. 

to  the  alleged  assaulting  plaintiff,  and  the  alleged  injury  ^^^^J 

to  Susanna  BandalL  that  the  dwellinc:  house  and  soods  Bouted  possea- 

'  00  gionj  but  no 

&C.  were  not  the  property  of  plaintiff.     Issue  thereon.      fresh  tenancy 

at  will  com* 

There  were  other  issues  of  fact,  not  now  material.  menced;  and- 

_        t  'til.         j^.^        »T  11         ^y»  he  paid  no  rent. 

On  the  trial,  before  Talfourd  J.,  at  the  last  Oxford      Held :  that 
Assizes,  the  following  facts  appeared,  as  stated  by  Lord  at  any  time 
Campbell  C.  J.  in  the  judgment  upon  the  case  after  lapJTof  twenty 
mentioned.     "The  material  facts  were  that,  at  fTAiV-  ^^TJ^.. 

sucn  resiimp' 

suntide  1818,  the  overseers  of  the  parish  put  the  plaintiff  tionofp^les- 
into  possession  of  the  cottage  as  a  parish  pauper.     He  though  after 
continued  in  uninterrupted  possession,  without  paying  twenty  one 

years  from  the 

any  rent,  till  a  day  in  the  month  of  April  1839:  the  first  letting 
overseers  then  took  proceedings  against  him  with  a  view  session;  and 
to  get  possession  of  the  cottage  before  he  could  set  up  a  ^g^.  2, 7, 
claim  to  it  under  the  Statute  of  Limitations.     They  ^^• 
accordingly  entered  upon  it,  turned  out  him  and  his 

VOL.  IL  2    T  E.    &   B. 
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1853.  family,  and  removed  nearly  the  whole  of  his  furniture 
Randall"  ^"^  goods.  Shortly  after,  on  the  same  day,  he  resumed 
the  possession  of  the  cottage.  There  was  evidence  that 
he  agreed  to  pay  a  weekly  acknowledgment;  but  the  jury 
found  that  he  neither  then  nor  afterwards  became  a 
weekly  tenant,  or  tenant  at  will,  to  the  overseers.  He 
continued  in  possession  till  the  24th  day  of  July  1852, 
when  the  overseers  entered ;  und,  he  refusing  to  deliver 
up  the  cottage,  they  destroyed  it  For  this  alleged 
trespass  the  action  was  brought."  The  counsel  for  the 
defendants  contended  that,  as  parish  officers,  they  had, 
under  stat.  59  G.  3.  c.  12.  s.  17.,  the  right  to  enter  and 
resume  possession  of  the  house.  For  the  plaintiff  it  was 
contended  that  the  right  of  entry  was  barred  by  stat. 
3  &  4  »^  4.  c.  27.  The  learned  Judge  directed  the 
jury  to  assess  the  damages  separately  for  the  different 
causes  of  complaint :  and  they  accordingly  found  a  ver- 
dict for  20/.  for  the  damages  in  respect  of  the  house,  \l 
for  the  damage  in  respect  of  the  goods,  and  5«.  for  the 
injury  done  to  the  daughter.  The  learned  Judge 
then  directed  a  verdict  to  be  found  for  the  plaintiff  for 
this  amount,  reserving  leave  to  the  defendants  to  move 
as  after  mentioned. 

Keating^  in  Easter  Term,  1853,  obtained  a  rule  to 
shew  cause  why  a  verdict  should  not  be  entered  for 
defendants  as  to  so  much  of  the  issues  as  applied  to  the 
house,  and  the  damages  be  reduced  to  1/.  5«.  In  last 
Term  (a), 

Whateley  and  Dowdeswell  shewed  cause.  The  question 
turns  upon  stat.  3  &  4  W^  4.  c.  27.     By  sect.  2  the  entry  of 

(a)  June  Plli.  Before  I-iord  Campbell  C.  J.,  Coleridge^  Erie  and  Cromp* 
ton  Js. 
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defendants  was  unlawful  if  the  right  under  which  they  J853. 
claimed  to  enter  first  accrued  more  than  twenty  years  randall  " 
before  the  entry.  By  sect.  7,  the  plaintiff  being  tenant  g^g^B^g 
at  wiil^  the  defendants'  right  ^  first  accrued  either  at  the 
determination  of  such  tenancy,  or  at  the  expiration  of 
one  year  next  after  the  commencement  of  such  tenancy, 
at  which  time  such  tenancy  shall  be  deemed  to  have 
determined."  The  entry  in  1852  was  made  more  than 
twenty  years  after  the  expiration  of  the  one  year  after 
the  commencement  of  the  tenancy  at  will :  and  the  only 
question  is  whether  what  happened  in  1839,  which  was 
within  the  twenty  years  after  the  expiration  of  one  year 
from  the  commencement  of  the  tenancy  at  will,  makes 
any  difference.  Now  the  jury  have  found  that  no  new 
tenancy  was  created.  Doe  dem.  Goody  v.  Carter  (a)  is 
therefore  an  express  authority  for  the  plaintiff.  There 
it  was  held  that,  after  twenty  one  years'  possession, 
commencing  with  the  entering  into  possession  by  a 
tenant  at  will,  no  rent  having  been  paid,  the  right  of 
the  landlord  was  barred,  though,  within  twenty  one 
years  of  such  commencement,  and  less  than  twenty 
years  before  action  brought,  he  had  taken  a  fresh  con- 
veyance of  the  land  (which'  altered  his  own  estate  from 
equitable  to  legal),  and  had  mortgaged  it;  the  Court 
saying  that  the  conveyance  did  not  operate  as  a  deter- 
mination of  the  will ;  and  that,  even  assuming  that  the 
mortgage  operated  as  such  determination,  or  indeed  if 
the  conveyance  did  so,  still  a  tenancy  at  sufferance  wad 
created,  and  the  time  would  continue  to  run,  there  being 
nothing  from  which  a  jury  could  itifer  a  new  tenancy. 
Here  the  supposition  of  a  new  tenancy  is  negatived  by 

(a)  9  Q.  B,  863. 

2  T  2 
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1853,  'l^e  jury.  The  Court  there  relies  on  Doe  dem.  Bennett 
Randall  ^'  Turner  (a),  where>  as  here,  there  was  an  actual  entry ; 
Stevens  ^^^  ^  ^^  ^^^  tenancy  was  created,  it  was  held  that 
such  entry  did  not  interrupt  the  continuous  possession. 
On  a  second  trial,  in  the  case  last  mentioned,  it  was 
found  by  the  jury  that  a  new  tenancy  at  will  was  created 
at  the  time  of  the  entry ;  and  the  plaintiff  therefore  had 
judgment;  Turner  v.  Doe  dem.  Bennett  (*).  [Lord 
Campbell  C.  J.  Do  you  say  that,  where  there  is  no 
payment  of  rent,  a  tenancy  at  will  cannot  exist  more 
than  a  year  ?]  For  the  purposes  of  the  statute  it  cannot. 
[^Coleridge  J.  You  apply  that,  I  suppose,  only  to  a 
tenancy  at  will  in  the  strict  sense  of  the  words.]  No 
further.  It  is  clear  that  in  Doe  dem,  Bennett  v.  Tumer{a) 
there  was  a  determination  of  the  will ;  the  mere  entry, 
which  would  otherwise  have  been  a  trespass,  had  that 
effect  (e).  And,  inasmuch  as  there  might,  in  the  course 
of  twenty  one  years,  be  many  acts  done  by  the  landlord 
which  technically  might  be  construed  as  a  determination 
of  the  will,  it  seems  a  very  reasonable  construction, 
that,  unless  there  be  a  new  tenancy  created,  the  time 
shall  be  treated  as  uninterrupted,  thus  preventing  the 
impeachment  of  possession  by  proof  of  such  acts  many 
years  after  they  may  have  been  done.  {Erie  J.  If 
the  landlord  had  remained  in  till  within  a  day  of  the 
expiration  of  the  twenty  one  years,  would  the  tenant  at 
such  expiration  have  had  an  indefeasible  title?]  The 
tenant  here  was,  legally  speaking,  never  out  of  possession. 
[Erie  J.  When  the  parish  oflScers  were  on  the  land,  he 
was  not  in  possession.    In  Doe  dem.  Bennett  v.  Turner  (a) 

(a)  7  M.Sf  W,  226. 

(6)  9  M.^  W.  643.,  in  Exch  Ch.,  in  error  upon  a  bill  of  exceptions. 

(c)   Co.  LiH,  65.  b. 
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it  seems  to  have  been  held  only  that  a  mere  entry  con-  1853. 
sistent  with  the  continuance  of  the  tenant's  possession,  randall 
as  by  taking  stone,  would  not  interrupt  the  possession.  g^^yg^g. 
Lord  Campbell  C.  J.  Sect.  10  enacts:  "that  no  person 
shall  be  deemed  to  have  been  in  possession  of  any  land 
within  the  meaning  of  this  Act  merely  by  reason  of 
having  made  an  entry  thereon :"  the  proceedings  of  the 
overseers  seem  to  have  gone  far  beyond  a  "mere"  entry.] 
The  defendants,  upon  that  view,  should  have  insisted 
upon  the  jury  being  asked  whether  the  plaintiff  had 
been  put  out  of  possession.  Nothing  now  appears 
beyond  a  hostile  assertion  of  right,  [l^ord  Campbell 
C.  J.  If  there  were  any  right  of  entry  created  by  the 
proceedings  in  1839,  we  must  hold  the  entry  now  in 
question  to  have  been  made  in  pursuance  of  such  right, 
rather  than  of  an  earlier  one,  according  to  our  decision  in 
Keyse  v,  Powell  (a).]  The  tenancy  at  will  was  deter- 
mined at  the  end  of  the  one  year  from  its  commence- 
ment, by  the  express  words  of  sect.  7 ;  there  could  not, 
therefore,  be  a  determination  afterwards :  and  so  the 
enactment  seems  to  be  understood  by  Lord  SL  Leonards^ 
in  SugderCs  Vendors  and  Purchasers,  p.  622  (11th  ed.), 
ch.  XI.  sect  V.  §§  52,  53,  54.  \Crompton  J.  That  is, 
if  there  be  no  express  determination  of  the  will,  the 
Legislature  construes  it  to  have  been  determined  at  the 
end  of  the  first  year.]  In  Doe  dem.  Dayman  v.  Moore {b) 
it  was  held  that  the  twenty  one  years'  possession  commen- 
cing with  a  tenancy  at  will  might  be  insisted  upon,  though 
the  land  had,  within  twenty  years,  been  expressly  devised 
for  life  by  the  landlord  to  the  wife  of  the  tenant  at  will, 
who  had  recognised  the  devise  by  receiving  an  annuity 
bequeathed  thereby  to  his  wife.     [Lord  Campbell  C.  J. 

(o)  Ante,  p.  132.  147.  {b)  1)  Q.  B,  565. 
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1853.  ^^  ^^^^  ^®^»  *^^  *°  "^^  ^'^'  ^^^y  ^*  CSarfer  (a),  the 
landlord  had  no  possession  at  all  during  the  twenty  one 
years.]  In  Garrard  v.  Tuck  (6)  the  Court  said  that  the 
object  of  sect  7  "  obviously  is,  to  fix  a  definite  period 
after  the  commencement  of  a  tenancy  at  will,  beyond  * 
which  the  tenancy  shall  not  be  presumed  to  have  had 
a  continuance."  Sect.  8  is  in  pari  materia.  There  the 
time  runs  from  the  determination  of  the  first  year  or  the 
last  receipt  of  rent,  "  which  shall  last  happen ;"  from 
which  express  enactment  it  may  fairly  be  inferred  that, 
in  sect  7,  where  there  are  no  such  words,  the  time  was 
to  run  from  the  alternative  which  should  first  happen. 
The  two  sections  seem  to  be  so  understood  in  SugdetCs 
Vend,  and  Purch.  628  (11th  ed.),  ch.  xi.  sect  v.  §  72., 
and  in  Sugden^s  Essay  an  the  New  Statutes  Sfc,  p.  54  et 
seq.  Doe  dem.  Evans  v.  Page  (c)  may  be  cited  on  the  other 
side:  but  that  case  shews  only  that  sect  7  does  not 
apply  when  the  tenancy  at  will  has  ceased  before  the 
statute  passed :  but  it  seems  to  be  there  understood,  by 
the  Court,  that,  in  the  case  of  tenancies  at  will  not 
determined  till  after,  the  right  is  barred  by  twenty  one 
years,  reckoned  from  the  commencement  of  the  tenancy  : 
and  that  is  the  present  case.  The  same  explanation 
applies  to  Doe  dem.  Birmingham  Canal  Company  v. 
Bold  (d).  In  Doe  dem.  Jukes  v.  Sumner  {e)  the  Court 
of  Exchequer  held  that  sect  8  applies  to  tenancies 
created  before  the  Act  and  existing  at  the  time  of  its 
passing. 

Keating  and  Phipson,  contr£L     The  tenancy  at  will 
existed,  in  this  case,  at  the  time  of  the  passing  of  the 

(a)  9  Q.  B.  853.  (fr)  8  Com,  B.  231.  251. 

(c)  0  Q,  B.  767.  (rf)  U  Q.  B.  127. 

(0   M  A/.  &•  }V.'39. 
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statute:  after  that  time,  and  before  twenty  one  years        1853. 
had  elapsed  from  the  commencement  of  the  tenancy,      Randall 
the   parish  officers  entered  upon  the  plaintiff.     Upon      Stevens. 
such  entry  they  were  possessed,  and  the  plaintiff  was 
dispossessed :  from  that  time  a  new  state  of  things  com- 
menced: while  they  were  in  possession  the  defendant 
was  a  mere  stranger.    [Lord  Campbell  C.  J.    He  clearly 
would  then  be  on  the  land  only  as  a  trespasser.]  Reliance 
b  placed  on  Doe  dem.  Bennett  v.  Turner  (a).     But  all 
that  was  necessary  for  the  decision  of  that  case  was  that 
the  tenancy  at  will  was  there  determined,  and  that  the 
time  was  interrupted  if  a  fresh  tenancy  was  created. 
The  dictum,  that  if,  at  the  determination  of  the  tenancy 
at  will,  the  tenant  had  continued  to  occupy  as  tenant 
at  sufferance   the  entry  would  have  been  barred,  was 
not   necessary   to   the    case:    nor   was    that    doctrine 
acted   upon  in   the   Court  of   Error;    Turner  ▼.  Doe 
dem,  Bennett  (ft).     But,  if  the  effect  of  the  decision  in « 
Doe  dem.  Bennett  v.  Turner  (a)  be  as  contended  on  the 
other  side,  the  case  is  overruled  by  Doe  dem,  Evans  v. 
Page  (c).     In  that  case  a  tenancy  at  will  was  followed 
by  what,  before  the  statute,  would  have  been  an  adverse 
possession  ;  but  the  action,  being  brought  within  twenty 
years  of  the  expiration  of  the  tenancy  at  will,  was  held 
not  to  be  barred  by  the  lapse  of  twenty  one  years  from 
the  commencement  of  such  tenancy  at  will.     It  is  true 
that  the  judgment  of  the  Court  rested  upon  their  view 
that  sect  7  was  not  retrospective,  and  the  fact  that  the 
tenancy  at  will  expired  before  the  statute  passed.     But 
that  was  also  the  case  in  Doe  dem,  Bennett  v.  Turner  (a). 


(tt)  7  Af.  §•  W,  226.  (6)  9  AT.  ^  »^.  643. 

(f)  5  Q.  B.  767. 
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1853.  The  latest  case  is  Doedem,  Birmingham  Canal  Company 
"^Randall  V'  ^^^^  (^)>  which  aflBrmed  Doe  dem.  Evans  v.  Page  (*), 
Stevbnb.  though  Doe  dem.  Bennett  v.  7\imer  (c)  was  cited.  Doe 
dem.  Goody  v.  Carter  (rf)  is  no  otherwise  applicable  to 
this  case  than  as  apparently  rec^ognising  the  dictum  in 
Doe  dem.  Bennett  v.  Turner  (c) :  and  there  Doe  dem. 
Evans  v.  Paye  (b)  was  not  cited.  But  in  no  case  has 
there  been  an  actual  taking  of  possession,  as  here.  It  is 
said  that  the  effect  of  this  ought  to  have  been  left  to  the 
jury :  but  the  act  was  unequivocal ;  and  there  was  no 
dispute  as  to  its  effect.  The  reasonable  view  is  that, 
from  the  time  of  the  owner  resuming  possession,  though 
he  parts  with  it  again,  a  fresh  period  of  time  begins  to 
run ;  which,  if  the  possession  of  the  person  whom  he 
suffers  to  occupy  were  continued  uninterruptedly  for 
twenty  years,  would,  according  to  the  expression  in 
Suydens  Vend,  and  Pur.  622  (11th  ed.),  ch.  xi.  sect  v. 
•  §  54.,  "  vest  the  fee  simple  in  the  tenant  at  will,  for  the 
remedy  of  the  owner  will  not  only  be  barred,  but  his 
estate  extinguished  f  and,  as  said  by  Parke  B.  in  Doe 
dem.  Jukes  v.  Sumner (e),  "make  a  parliamentary  con- 
veyance of  the  land  to  the  person  in  possession  after 
that  period  of  twenty  years  has  elapsed."  But  the 
Legislature  can  never  have  intended  to  prevent  the 
owner  from  taking  steps  during  the  twenty  years  to 
prevent  such  a  title  being  gained  against  him. 

Cur,  adv,  vult. 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court. 

(a)  n  Q.  5.  127.  (b)  5  Q.  B.  767. 

(c)  7  M.  ^  W,  2*26. 

(rf)  9  Q.  B.  863.    Sec  Dot  dem.  Cnrter  v.  Barnard,  13  Q.  A.  945. 
(*)  14  A/  f-  ;r.  42. 
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The  question  for  our  determination  in  this  case  is,        1853. 
whether,  on  the  24th  day  of  July  1852,  a  certain  cottage      Rakoall 
in  the  pleadings  mentioned  had  ceased  to  be  the  pro-      stevkns 
perty  of  the  parish  officers  to  whom  it  had  belonged. 
The  material  facts  were:  His  Lordship  then  stated  them, 
as  ante,  p.  641.     And  the  defendants  pleaded  that  the 
cottage  was  not  the  plaintiffs. 

Independently  of  any  decision,  it  appears  quite  clear 
to  us  that,  according  to  the  just  construction  of  stat. 
3  &  4  Ifl  4.  c.  27.,  the  title  of  the  overseers  was  not 
barred.  By  sect  2  of  that  statute,  it  is  enacted  that 
*^  no  person  shall  make  an  entry**  '<  to  recover  any  land'* 
"  but  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  such  entry"  "  shall  have  first  accrued." 
Within  twenty  years  next  afler  the  time  when  such 
right  first  accrued  the  entry  may  be  made.  Now  it  is 
not  disputed  that  in  April  1839  the  overseers  determined 
the  tenancy  at  will,  which  had  subsisted  since  fFkit- 
suntide  1818,  before  the  Statute  of  Limitations  had  run: 
and  they  were  then  actually  in  possession  of  the  cottage.* 
When  the  plaintiff  again  took  possession  of  the  cottage, 
a  right  to  make  an  entry  upon  it  accrued  to  them  :  and 
we  conceive  that  they  were  entitled  to  enter  at  any 
time  within  twenty  years  from  that  day.  It  is  admitted 
that  they  might  have  brought  an  ejectment  the  following 
day,  and  at  any  time  before  twenty  one  years  had 
expired  from  Whitsuntide  1818,  But  how  could  the 
right  of  entry,  which  subsisted  from  AprU  1839  to  Whit^ 
suntide  1839,  be  then  barred?  The  right  of  entry  in 
respect  of  which  they  entered  in  July  1852  first  accrued 
in  April  1839,  and  would  not  be  barred  till  April  1859. 

The  nature  of  the  holding  subse<[uent  to  the  time 
when  the  plaintiff  was  turned  out  of  possession  in  April 
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1853.        1839  seems  for  this  purpose  to  be  wholly  immaterial. 

Randall      Whether  the  plaintifF  during  the  interval  was  tenant  at 

Stevens.      ^^*  °^  tenant  at  sufferance,  or  a  mere  trespasser,  nothing 

appears  to  abridge  the  period  of  twenty  years  during 

which  the  right  of  entry  might  be  exercised  firom  the 

time  when  it  first  accrued. 

The  plaintiff's  counsel  rely  upon  the  7  th  section  of 
the  statute,  which  enacts  ^^that  when  any  person  shall 
be  in  possession''  **  as  tenant  at  will,  the  right  of  the 
person  entitled  subject  thereto"  <^  shall  be  deemed  to 
have  first  accrued  either  at  the  determbation  of  such 
tenancy,  or  at  the  expiration  of  one  year  next  after  the 
commencement  of  such  tenancy,  at  which  time  such 
tenancy  shall  be  deemed  to  have  determined."  And  it 
is  contended  that  here  the  tenancy  shall  be  deemed  to 
have  expired  at  Whitsuntide  1819.  Another  construc- 
tion of  the  statute  is,  that  this  determination  of  the 
tenancy  at  the  expiration  of  one  year  after  its  com- 
mencement is  only  to  be  deemed  to  have  taken  place 
'where  there  has  been  no  actual  determination  of  the 
tenancy  by  the  landlord  before  the  Statute  of  Limita- 
tions has  run.  If  there  has  been  no  actual  determination 
of  the  tenancy  by  the  landlord,  and  the  tenant  has 
continued  in  possession  twenty  one  years  or  upwards, 
the  tenancy  in  point  of  law  shall  be  deemed  to  have 
determined  at  the  expiration  of  one  year  next  after  the 
commencement  of  such  tenancy.  After  the  expiration 
of  twenty  one  years  of  a  continuous  tenancy  at  will,  if 
the  landlord  were  to  enter,  no  subsequent  right  of  entry 
having  accrued  to  him,  this  entry  would  not  be  within 
twenty  years  next  after  the  time  at  which  the  right  to 
make  such  entry  first  accrued,  and  would  therefore  be 
unlawful:  according  to  sect  34  of  the  statute  his  right 


V. 
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of  entry  would  be  ^'extinguUhed"  It  is  difficult  to  i853. 
contend  that,  universally,  every  tenancy  at  will  shall  be  ""randall 
deemed  to  have  expired  by  operation  of  law  at  the  ex- 
piration of  one  year  after  its  commencement:  and  the 
more  reasonable  construction  to  put  upon  the  enactment 
might  have  been,  that,  where  there  has  been  no  actual 
determination  of  the  tenancy  by  act  of  the  parties 
within  twenty  one  years,  it  shall  be  deemed  to  have 
determined  at  the  expiration  of  the  first  year ;  making  an 
occupation  of  twenty  one  years  without  payment  of  rent 
a  bar:  but,  where  there  has  been  an  actual  determina- 
tion of  the  tenancy  within  that  period,  whereby  a  new 
right  of  entry  accrues,  this  clause  of  the  statute  shall 
have  no  operation,  **  such  tenancy"  being  supposed  by 
the  statute  to  continue  till  the  right  of  entry  is  barred. 

In  the  present  case  there  was  an  actual  determination 
of  the  tenancy  by  the  act  of  the  overseers  in  April  1839, 
when  they  took  possession:  and  the  right  of  entry  ac- 
crued to  them  under  which  they  entered,  as  they  law- 
fully might,  in  July  1852*  What  happened  subsequently 
to  the  time  when  the  plaintiff  resumed  the  occupation 
of  the  cottage  in  April  1839  seems  to  be  wholly  imma- 
terial, so  that  the  overseers  had  not  in  the  interval  done 
any  thing  to  prejudice  the  right  of  entry  which  then 
vested  in  them.  If  he  had  never  resumed  the  possession 
of  the  cottage  after  he  was  dispossessed  in  April  1839, 
could  it  have  been  said  that,  when  WhiUuvtide  1839 
arrived,  he  had  acquired  the  fee  simple  in  the  cottage 
by  reason  of  the  tenancy  at  will  being  deemed  to  have 
determined  at  WkiUuntide  1819?  In  what  better  situa- 
tion can  he  be,  he  having  been  in  possession  either  as 
a  mere  trespasser  or  as  a  tenant  at  sufferance?  It  is 
admitted  that  he  would  have  had  no  title  had  the  jury 
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1853.        found  that  his  subeequent  occupation  was  under  a  new 
Randall  ~  tenancy  at  will     But  how  would  this  at  all  have  affected 
&rEVEN8.      ^^^  ^®^  "8^^  ^^  entry,  which  had  accrued  in  April  1839  ? 
An  attempt  was  made  to  do  away  with  the  effect  of  what 
there  happened,  by  resorting  to  sect  10  of  the  statute, 
which  enacts  *'  that  no  person  shall  be  deemed  to  have 
been  in  possession  of  any  land  within  the  meaning  of 
this    Act  merely   by  reason  of  having  made  an  entry 
thereon."    But  this  evidently  applies  to  a  mere  entry ^  as  for 
the  purpose  of  avoiding  a  fine,  which  may  be  made  by 
stepping  on  any  corner  of  the  land  in  the  night  time  and 
pronouncing  a  few  words,  without  any  attempt  or  inten- 
tion or  wish  to  take  possession.     In  the  present  case, 
possession  was  actually  taken  by  the  overseers  animo 
-possidendi:    and  whether  possession  was  retained   by 
them  an  hour  or  a  week  must  for  this  purpose  be  imma- 
terial.    They  were  lawfully  in  of  their  fee  simple  tide ; 
and    by  nothing  that  had    previously  happened  could 
their  right,  in  respect  of  the  Statute  of  Limitations,  be 
♦  at  all  prejudiced. 

A  number  of  cases  were  cited  in  the  argument,  to 
shew  that,  if,  after  the  determination  of  the  tenancy  at 
will  independently  of  the  statute,  the  tenant  continues 
in  possession  at  sufferance  till  the  expiration  of  twenty 
one  years  from  the  commencement  of  the  tenancy,  the 
statute  is  a  bar.  We  do  not  consider  it  necessary  on 
this  occasion  to  examine  these  cases :  and  it  may  be  too 
late  now  to  consider,  except  in  a  Court  of  Error,  whether, 
where  the  tenant  has  remained  in  possession  continuously 
for  twenty  one  years,  the  tenancy  at  will  being  deter- 
mined during  that  time  by  an  act  of  the  landlord  without 
his  actually  having  been  in  possession,  there  be  any 
ground  for  the  distinction  as  to  the  operation  of  the 
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statute  between  a  subsequent  tenancy  at  sufferance  and  i853, 
a  new  tenancy  at  will,  which  is  allowed  to  create  no  bar.  Randall 
But,  without  conflicting  with  any  prior  decision,  we  arETENs. 
think  that  in  this  case,  by  reason  of  the  possession  of  the 
overseers  in  April  1839,  wc  are  bound  to  decide  in  their 
favour.  If  it  were  assumed  that  a  tenancy  at  will  cannot 
now  subsist  for  more  than  one  year,  and  that  a  right  of 
entry  in  consequence  did  accrue  to  the  overseers  at 
Whitsuntide  1819,  it  is  quite  clear  that  a  new  and  ad- 
ditional right  of  entry  accrued  to  them  in  April  1839 ; 
and  it  is  equally  clear  that  this  is  the  right  of  entry 
which  they  must  be  supposed  to  have  exercised  in  July 
1852.  Had  there  been  an  issue  here,  as  to  whether  the 
defendants  entered  within  twenty  years  next  after  their 
right  of  entry  first  accrued,  although  they  should  be 
supposed  to  have  had  a  right  of  entry  at  Whitsuntide 
1819,  still,  according  to  our  recent  decision  in  Keyse  v. 
Powell  (o),  the  right  of  entry  relied  upon  by  them  in 
pleading  must  be  taken  to  be  that  which  accrued  in 
April  1839;  and  the  defendants  would  be  entitled  to  a 
finding  that  it  first  accrued  to  them  within  twenty  years. 
We  are  therefore  of  opinion  that  the  verdict  for  20/. 
damages  to  the  plaintiff  in  respect  of  the  trespass  to 
the  cottage  must  be  set  aside,  and  that  the  issues  de- 
pending on  the  title  to  the  cottage  must  be  found  for 
the  defendants. 

Rule  accordingly. 

(a)  Ante,  p.  132.  147. 
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Saturday, 
June  25th. 


The  Queen  against  The  Mayor,  Aldermen  and 
Citizens  of  the  City  of  New  Sabum. 


li/T  ANDAMUS  to  the  Mayor,  x\ldennen  and  Citizens 
of  the  City  of  New  Sarum,  in  the  county  of  Jf^Uts. 
Reciting :  that  New  Sarum,  being  a  borough  named  in 
Schedule  (A)  to  stat  5  &  6  fV.  4.  c.  76.,  duly  obtained, 
upon  the  petition  of  the  council  of  the  borough,  a  grant 
of  a  separate  court  of  Quarter  Sessions :  that,  by  stat. 
2  &  3  fV.  4,  c,  64.,  certain  parts  of  the  county  of  ffiUs, 
not  then  within  the  city  of  New  Sarum,  were  as  to  the 
election  of  members  of  Parliament  included  within  the 
limits  of  the  said  city ;  and  that,  by  stat  5  &  6  fF,  4, 
c.  76.  («.  7.)»  it  was  provided  that  the  metes  and  bounds  of 
the  city  should  thereafter  be  the  same,  for  all  purposes,  as 
they  were  by  stat.  2  &  3  fV.  4.  c.  64.  for  the  purposes 
of  that  Act.  Suggestions :  That  there  was  no  gaol  for 
the  city,  and  that,  ever  since  the  grant  of  a  separate 
court  of  Quarter  Sessions,  the  prisoners,  committed  for 
oiFences  arising  within  the  city,  have  been  sent  to  the 


The  city  of  S, 
in  the  county 
of  W.  had.  by 
charter  of 
Ja.  1 .,  a  gaol, 
and  quarter 
sessions.     By 
a  local  Act, 
25  G.  3.  c.  93., 
the  city  was 
rcQuired  to 
pull  down  and 
rebuild  their 
gaol,  and,  till 
It  was  rebuilt, 
the  city  pri- 
soners were  to 
be  committed 
to  the  gaol  of 
the  county  of 
W.,  the  city 
paying  for 
their  mainte- 
nance as  the 
justices  of  JV» 
might  direct. 
By  a  subse* 
quent  local 
Act,  39  &  40 
G,  3.  c.  liii., 
reciting  the 
former  Act, 
that  it  was  not 

expedient  to  rebuild  the  city  gaol,  that  permission  had  been  asked  and  obtained  from  the 
county  justices  to  continue  to  commit  to  the  county  gaol,  and  that  i2.  had  proposed,  by  way 
of  compensation,  to  grant  to  the  justices  a  piece  of  land  fpr  an  addition  to  the  craol,  the 
clauses  of  stat.  25  (?.  3.  c.  93.,  requiring  the  city  to  build  a  gaol,  were  repealed ;  toe  piece 
of  land  was  vested  in  the  High  Sheriff  of  fT.  for  the  time  being ;  and  the  prisoners  were  in 
future  to  be  committed  to  the  county  gaol.  No  express  provisions  were  made  as  to  their 
maintenance. 

By  the  Municipal  Corporation  Act  the  bounds  of  the  city  of  S.  were  enlarged. 

Held ;  that  the  local  acts  did  not  amount  to  a  special  contract  between  the  county  and 
city  as  to  the  maintenance  &c.  of  prisoners  within  the  meaning  of  stat.  5  &  6  Vict,  e.  98.  «.  18 . 
Semble,  that,  if  it  had  amounted  to  such  a  contract  between  the  county  and  the  ancient  city, 
it  would  not  have  been  one  relating  to  the  prisoners  committed  from  the  enlarged  city. 

Therefore,  on  a  mandamus  commanding  the  city  to  pay  a  rateable  proportion  of  the 
expenses  of  the  gaol,  under  stat.  5  &  6  Vict,  c,  98.,  a  return  relying  on  these  Acts  as  a 
special  contract  was  held  bad,  and  a  peremptory  mandamus  awarded. 


XVI.  VICTORIA.  655 

gaol  of  the  county  of  ff^lts;  and  that  there  had  been  no  1853. 
special  contract  between  the  city  and  county,  or  the  The  Qoebn 
council  of  the  city  and  the  justices  of  ffiltSy  for  the  jin-o/of  New 
support  and  maintenance,  or  for  the  conveyance,  trans-  Sa»um. 
port,  maintenance,  safe  custody  and  care,  of  the  prisoners 
committed  to  the  county  gaol  from  the  city  or  relative 
thereto:  That  the  visiting  justices  of  the  county  gaol 
caused  an  account  to  be  made  out  and  rendered  to  the 
town  clerk,  pursuant  to  stat.  5  &  6  Vict.  c.  98.  9.  21.,  of 
the  expenses  of  the  conveyance,  transport,  maintenance, 
safe  custody  and  care  of  the  city  prisoners  up  to  29th 
September  1851,  at  the  average  daily  cost  of  each  pri- 
soner according  to  the  whole  number  of  prisoners  con- 
fined in  the  gaol,  including  in  such  expenses'* all  salaries 
of  ofBcers,  and  all  expenses  of  repairs,  alterations,  addr< 
tions  and  improvements  in  and  to  the  said  gaol :"  That 
the  amount  was  disputed,  and  referred  to  a  barrister, 
appointed  by  the  Judge  of  Assize,  who  by  his  award 
determined  the  amount  at  231/L,  which  was  demanded 
firom  the  town  council :  And  that  another  similar  account 
of  the  expenses,  up  to  31st  March  1852,  amounting  to 
329iL  18«.  8£/.,  was  rendered,  and  payment  demanded: 
but  neither  sum  was  paid.  The  writ  then  commanded 
the  defendants  to  pay  those  sums,  and,  if  need  was  for 
that  purpose,  to  make  a  rate  in  the  nature  of  a  city  rate : 
or  signify  cause  &c. 

Return :  That,  long  before  the  passing  of  either  of 
the  Acts  of  Parliament  in  the  writ  mentioned,  or  of 
either  of  the  Acts  of  Parliament  in  the  return  mentioned, 
the  citizens  of  the  city  of  New  Sarum  were  incorporated 
by  the  name  of  The  Mayor  and  Commonalty  of  the  City 
of  New  Sammy  with  perpetual  succession ;  and  His 
Majesty  King  James  1st,  by  a  charter,  granted  to  the 
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1853.  Mayor,  Aldermen  and  Recorder  of  the  said  city  power 
The  Queen  ^^  enquire,  hear  and  determine,  within  the  said  city,  all 
^-  --  manner  of  murders,  felonies,  trespasses  and  offences, 
Sarom.  and  all  other  things  whatsoever,  fix)m  time  to  time 
within  the  said  city  and  the  liberties  and  precincts 
thereof  arising  and  happening,  which  to  the  office  of  a 
justice  of  the  peace  in  any  manner  might  belong,  or 
which  before  justices  of  the  peace  might  be  enquired  o^ 
heard  or  determined,  together  with  the  correction  and 
punishment  thereof,  and  all  other  things  to  do  and 
execute  within  the  city  aforesaid  as  fully,  and  in  as 
ample  a  manner  and  form,  as  the  justices  of  the  peace 
of  the  county  of  }Filts  or  elsewhere  ;  with  a  non  intro- 
mittant  clause.  That,  after  the  grant  aforesaid,  there 
had  been  and  was  a  common  gaol  within  and  for  the 
city  of  New  Sarum ;  but,  the  same  having  become 
ruinous  and  insecure  and  too  small,  and  being  incon- 
veniently situated,  by  stat.  25  G.  3.  c.  93.  (a)  the  said 


(a)  "  For  the  removal  and  rebuilding  of  the  council  chamber,  Guildhall , 
and  gaol,  of  the  city  of  New  Sarum  j  and  for  ascertaining  the  tolb  of  the 
market,  and  regulating  the  chairmen  within  the  said  city." 

By  sect.  3  the  Corporation  are  to  take  down  the  existing  gaoL  By 
sect.  6  they  are  to  erect  a  new  one. 

Sect  7  enacts :  "  that  until  the  said  new  gaol  shall  be  erected,  built  and 
completed,  all  such  felons,  debtors,  and  other  persons  within  the  said  city, 
and  the  close  thereof,  who  already  are,  or  by  law  shall  be  liable,  or  ought 
to  be  committed  to  the  common  gaol  of  the  said  city,  shall  and  may  when 
and  as  often  as  occasion  shall  require,  be  committed  by  the  justices  of  the 
peace  for  the  said  city  and  the  close  thereof,  to,  and  shall  be  confined  in, 
the  common  gaol  of  the  county  of  Wilts**  as  they  would  be  in  the  new  gaol 
when  completed.  **  And  the  said  Mayor  and  Commonalty  shall  make  such 
pecuniary  satisfaction  for  the  maintenance  and  keeping  of  such  persons  so 
liable  to  be  confined  in  the  gaol  of  the  said  county  as  aforesaid,  and  such 
satisfaction  shall  be  paid  to  such  person  or  persons,  and  applied  for  such 
purposes,  as  the  justices  of  the  peace  for  the  said  county  shall  at  their 
Quarter  Sessions,  from  time  to  time,  direct  or  appoint.  *' 
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Mayor  and  Commonalty  of  the  said  city  were  autho-        1853. 
rized  and  required  to  cause  the  said  common  gaol  to  be     xhe  Queen 
taken  down^  and  a  new  common  gaol  to  be  erected  and  ..      ^  f  new 
built  in  the  manner  mentioned  in  the  said  Act :  and  it       Sarum. 
was  by  the  said  Act   provided  that,  until   such  new 
common  gaol  should  be   completed,   all   such   felons, 
debtors   and  other  persons  within  the  said  city,  who 
already  were  or  by  law  should  be  liable  or  ought  to  be 
committed  to  the  common  gaol  of  the  said  city,  should 
be  committed  to  and  confined  in  the  common  gaol  of 
the  county  of  Wilis  on  the  terms  in  the  said  Act  gien- 
tioned :  That,  after  the  passing  of  the  said  Act,  the  said 
old  common  gaol  was  taken  down ;  but  no  new  common 
gaol  was  erected   and   built   by  the   said   Mayor  and 
Commonalty   imder  and   by  virtue   of  the   said  Act: 
That  afterwards,  by  stat.  39  &  40  G.  3.  c.  liii.  (a),  pro- 

(a)  Local  and  personal,  public :  *'  For  repealing  so  much  of  an  Act, 
passed  in  the  25th  jear  of  the  reign  of  his  present  Majesty,  intituled, '  An 
Act  for  the  removing  and  rebailding  of  the  council  chamber,  Guildhall 
and  gaol  of  the  city  of  New  Sarum,  and  for  ascertaining  the  tolls  of  the 
market,  and  regulating  the  chairmen  within  the  said  city,*  as  requires  the 
Mayor  and  Commonalty  of  the  city  of  New  Sarum  to  build  a  new  gaol 
within  the  said  city,  or  the  suburbs  or  precincts  thereof;  and  for  authorizing 
the  commitment  of  felons,  and  other  persons  within  the  limits  of  the  said 
city  and  the  close  thereof,  to  the  gaol  of  the  county  of  Wiite ;  -and  for 
explaining  and  amending  the  said  Act."  Sect.  1,  after  reciting,  amongst 
other  things,  the  whole  of  stat  25  G.  3.  e.  93.,  and  that  the  old  borough 
gaol  had  been  pulled  down,  but  the  new  one  not  built ;  and  that  it  was 
expedient  that  the  city  prisoners  should  be  confined  in  the  county  gaol,  and 
that  *'  application  hath  been  made  to  His  Majesty's  justices  of  the  peace 
in  and  for  the  said  county  of  Wilte,  assembled  at  the  general  quarter  ses- 
sions  of  the  peace  for  the  same,  that  is  to  say,  at  four  successive  general  * 

quarter  sessions  of  the  peace  holden  in  and  for  the  said  county  in  the  said 
city  of  New  Sarum,  and  the  towns  of  Warmineier,  MaHborough,  and  Devizea 
respectively,  for  permission  and  liberty  to  commit  to  and  confine  in  the  said 
county  gaol,  such  felons,  debtors,  and  others ;  and  such  permission  and 
liberty  have  been  given  and  confirmed  at  each  and  every  of  the  said  four 
general  quarter  sessions  of  the  peace  for  the  said  county,  as  by  the  records 

VOU   II.  2   U  K.    &   B. 
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1853.       vision  was  made  for  the  commitment  and  confinement 
The  Queen    ^^  persons  committed  for   ojQTences  arising  within  the 

V. 

Mayor  of  New  ■■ 

Sarum. 

thereof  appear :  and  whereas  the  said  Jacob  Earl  of  Radnor  is  seised  in 
fee  of  a  certain  piece  or  parcel  of  land  containing  one  acre  or  thereabouts, 
freed  of  land  tax,  situate,  Ijring,  and  being  in  Fitherton  Ang^r  aforesaid, 
and  adjoining  to  the  said  county  gaol,  abutting  thereon  on  the  north,  east 
against  the  river  Avon^  south  against  the  king's  highway,  and  west  against 
lands  in  the  occupation  of  the  governors  of  the  Sali^mrjf  Infirmary,  and 
by  way  of  compensation  and  satisfaction  for  such  permission  and  liberty, 
the  said  Earl  hath  proposed  to  the  said  justices  of  the  peace  for  the  said 
county,  in  order  to  make  the  said  county  gaol  more  commodious,  to  give 
and  gAnt  the  fee  simple  and  inheritance  of  and  in  the  said  piece  or  parcel 
of  land  to  the  uses,  and  that  the  same  should  be  vested  in  manner  herein- 
after  mentioned ;  to  which  proposal  the  said  justices  have  agreed :  and 
whereas  doubts  have  arisen  respecting  the  powers  and  authorities  given  in 
and  by  the  said  recited  Act  to  the  justices  of  the  peace  in  and  for  the  said 
city  and  close  respectively,  and  to  the  said  Lord  Bishop  and  his  oflScen 
and  ministers,  or  the  officers  of  the  said  court,  for  committing  and  con- 
fining of  felons  and  debtors  and  other  persons  in  the  said  county  gaol ;  and 
further  powers  and  authorities  are  necessary  to  render  the  same  efiectual'* 
enacts,  "  that  from  and  immediately  after  the  passing  of  this  Act,  the 
clauses  in  the  said  recited  Act  contained,  requiring  the  Mayor  and  Com« 
monalty  of  the  said  city  of  New  Sarum  to  erect  and  build  a  gaol  within 
the  said  city  or  the  suburbs  or  precincts  thereof,  shall  be  repealed,  and  the 
same  are  hereby  repealed  accordingly." 

Sect  2.  **  That,  from  and  after  the  passing  of  this  Act»  the  said  piece  of 
ground  in  FtMherUm  Anper,  so  proposed  to  be  given  and  granted  by  the 
said  Earl,  shall  be  and  the  same  is  hereby  vested  in  the  High  Sheriff  of  the 
said  county  of  mita  for  the  time  being,  in  trust  for  the  same  uses  and 
purposes  to  which  the  said  gaol  at  FitkerUm  Auger,  and  the  land  thereto 
belonging,  is  and  are  subject,  and  subject  to  all  the  laws  now  in  being,  or 
which  may  hereafter  be  enacted  for  the  management,  direction,  ordering, 
and  gOYemment  of  the  said  gaol  of  the  said  county,  and  the  county  gaols 
of  this  kingdom  in  general.'* 

Sect.  3.  **  That,  from  and  immediately  after  the  passing  of  this  Act,  all 
such  felons  and  other  persons  within  the  said  city,  and  the  close  thereof, 
who  already  are,  or  by  law  shall  be  liable  or  ought  to  be  committed  to  any 
gaol  or  place  of  security,  by  any  justice  or  justices  of  the  peace  of  the  said 
city,  or  by  any  justice  or  justices  of  the  peace  of  the  said  close  respectively, 
shall  and  may,  when  and  as  often  as  occasion  shall  require,  be  committed 
by  such  justice  or  justices  respectively  to,  and  shall  be  received  and  coo* 
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said  city  to  the  common  gaol  of  the  said  county  of        1853. 
H^lis,  ih  the  manner  in  the  said  Act  mentioned.     And     The  Queeh 
a  special  provision  and  a  special  contract  was  in  and  by  jj^y^^of  New 
virtue  of  the  said  Act  made  between  the  said  city  and       Sarum. 
the  said  county  relative  to  the  said  prisoners  as  in  the 
said  Act  mentioned.     And  that,  from  the  passing  of  the 
said  Act  hitherto^  the  said  prisoners  have  been  com- 
mitted  to   the  said  common  gaol  of  the  said  county 
under  and  by  virtue  of  the  provisions  of  the  said  Act : 
and  from  the  time  of  the  passing  of  the  said  Act  up  to 
the  passing  of  stat  5  &  6  Vict  c.  98.,  and  from  thence 
up  to  the  time  of  the  visiting  justices  within  mentioned 
making  out  the  account  in  writing  within  mentioned, 
the  said  city  and  the  said   county  have  acted  in  all 
things  relative  to  the  said  prisoners  upon  the  special 


fined  in,  the  said  county  gaol  now  erected  (or  which  may  at  any  time 
hereafter  be  erected)  at  Fisherton  Anger^  in  such  and  the  like  manner,  to 
all  intents  and  purposes,  as  felons  or  other  prisoners  committed  by  justices 
of  the  peace  for  the  said  city  or  close  respectively  could  or  might  have 
been  confined,  in  any  gaol  or  bridewell  erected  within  the  said  city,  or  the 
suburbi  or  precincts  thereof,  under  and  in  pursuance  of  the  said  recited 
Act." 

Sect.  7.  "  That  such  and  the  same  allowance  or  pecuniary  satisfaction 
shall  be  made  by  the  said  city  and  close  respectively,  for  the  maintenance 
and  support  of  tbo  several  felons  or  other  prisoners  that  shall  be  committed 
by  the  justices  of  the  peace  in  and  for  the  said  city  or  close  respectively,  as 
persons  in  the  like  situation  respectively  are  entitled  unto  who  are  com- 
mitted  by  the  justices  of  the  peace  for  tho  said  county.'* 

Sect.  9.  That  the  "  charges  and  expenses  of  maintaining  the  felons  and 
prisoners  who  shall  be  from  time  to  time  committed  by  the  justices  of  the 
peace  of"  the  close  (a  liberty  within  the  city)  '*  shall  be  paid,  borne,  and 
deiirayed  by  and  out  of  the  poor  rates  made  on  the  inhabitants  of  tho  said 
close." 

Sect.  12.  That,  if  the  gaol  should  be  enlarged,  one  tenth  part  of  the  cost 
should  be  borne  by  tho  city. 

No  eipress  provisions  were  made  as  to  the  maintenance  of  prisoners 
committed  from  the  city. 

2  u  2 
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1853.        provision  and  contract  mentioned  and  contained  in  the 

The  Queen     ^^^^  ^^  ^  ^^  ^-  ^'  ^'  ^"^' •    *^*^  ^^^  ^^^V  l^as' always 

Mayor^of  New  ^^^^   ^^^  ®^^'^  '^  ready  to  abide  by  and   perform  all 

SARriM.       things  in  the  said  last  mentioned  Act  contained;  of 

which  all  persons  in  the  said  county  of  Wilts  have  always 

had  notice.     Demurrer.     Joinder. 

The  demurrer  was  argued  in  last  Trinity  Term  (a). 

Smirke,  for  the  Crown.  Stat.  5  &  6  Vict.  c.  98.  *.  18. 
enacts :  '^  that  in  every  borough  to  which  a  separate 
Court  of  Sessions  of  the  Peace  hath  been  or  shall  here- 
after be  granted  or  purported  to  be  granted,  and  where 
the  persons  committed  for  offences  -arising  within  such 
borough,  have  been  or  shall  hereafter  be  sent  to  any 
prison  of  the  county  in  which  such  borough  is  situated, 
and  that  no  special  contract  shall  be  subsisting  between 
such  borough  and  county  relative  to  the  said  prisoners,** 
the  council  shall  pay  the  justices  of  the  county  the 
expenses.  The  question  in  the  present  case  is,  whether 
there  is  a  special  contract  between  the  borough  of  New 
Sarum  and  the  county  of  Wilts :  and  the  defendants 
say  that  the  local  Act  39  &  40  G.  3.  c.  liii.  is  such  a 
contract.  There  could  be  no  contract  between  a  borough 
and  a  county  at  common  law.  The  first  Act  autho- 
rizing any  such  contract  is  stat.  6  G.  4.  c.  85.  Sect  I 
of  that  Act  enacts :  "  that  it  shall  be  lawful  for  the  justices 
of  the  peace,  or  any  two  of  them,  or  for  other  persons 
having  the  government  or  ordering  of  any  gaol  or  house 
of  correction,  in  any  city,  town,  borough,  port  or  liberty, 
to  contract  with  the  justices  of  the  peace,  having  autho- 
rity  or  jurisdiction  in  and  over  any  gaol  or  house  of 

(a)  June  8lh.  Before  Lord  Campbell  C.  J.,  Coleridge^  Erie  and  Cromp- 
ion  Js. 
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correction  of  the  county,  riding  or  division,  wherein  or  1853. 
whereto  such  city,  town,  borough,  port  or  liberty  is  Tbe  Queen 
situate  or  adjacent,  or  with  any  two  of  them,  for  the  ^^-o/of  new 
support  and  maintenance,  in  such  last  mentioned  gaol  Sarum, 
or  house  of  correction,  of  any  prisoners  committed 
thereto,  from  such  city,  town,  borough,  port  or  liberty ; 
provided  that  no  such  contract  be  entered  into  by  any 
justices  of  the  peace  of  any  county,  riding  or  division, 
without  an  order  for  that  purpose  being  made  at  some 
general  or  quarter  sessions,  or  gaol  sessions,  having 
jurisdiction  in  that  behalf,  nor  by  the  justices  or  other 
persons  having  the  government  of  the  prison  of  any 
such  cily,  town,  borough,  port  or  liberty,  without  an 
order  for  that  purpose  being  made  at  tbe  sessions 
thereof;  and  every  such  contract  may  either  be  per- 
petual, or  limited  to  a  certain  term  of  years,  as  the  . 
parties  shall  mutually  agree ;  and  during  the  existence 
of  such  contract,  every  prisoner  who  would  otherwise  be 
confined  in  the  gaol  op  house  of  correction  of  the 
city,  town,  borough,  port  or  liberty,  so  contracting,  may 
be  lawfully  committed  or  removed  to  and  confined  in 
the  gaol  or  house  of  correction  so  receiving  him  or  her 
under  such  contract;  and  all  prisoners  so  confined  by 
contract,  whether  before  or  after  trial,  shall  be  subject 
in  all  matters  and  things  to  the  same  rules  and  regula- 
tions as  if  they  were  committed  thereto  by  any  of  the 
justices  of  the  county,  riding  or  division ;  and  if  com- 
mitted before  trial,  shall  be  triable  and  tried  in  the  same 
manner  as  if  their  offences  had  been  committed  in  a 
part  of  the  county,  riding  or  division,  not  within  the 
city,  town,  borough,  port  or  liberty  from  whence  such 
prisoners  shall  come ;  save  only,  that  if  the  gaol  or  house 


662  TRINITY  VACATION. 

1863.  of  correction  so  receiving  under  contract  a  prisoner 
The  QuBEK  committed  for  trial,  shall  be  situate  within  two  miles  of 
Mayo/of  New  ^^®  usual  place  of  trial  of  the  city,  town,  borough,  port 
Sarum.  q|.  liberty  wherein  the  oflFence  charged  against  such 
prisoner  shall  be  alleged  to  have  been  committed,  it 
shall  be  lawful  to  try  such  prisoner  in  the  manner  here- 
tofore accustomed,  and  for  the  magistrates  or  other 
proper  officer  of  such  city,  town,  borough,  port  or 
liberty,  to  direct  the  removal  of  such  prisoner  for  trial, 
and  to  do  all  other  acts  necessary  for  such  trial,  or 
consequent  thereon."  Then  stat.  5  &  6  ^.  4.  c.  76. 
has  provisions  for  the  payment  of  expenses  of  prosecu- 
tions at  Assizes,  and,  in  sect.  114,  has  this  proviso: 
*^that  nothing  herein  contained  shall  be  construed  to 
alter  or  restrain  the  powers  given  by"  stat  5  G.  4.  e.  85. 
^*of  contracting  with  the  justices  of  the  peace  having 
authority  or  jurisdiction  in  and  over  any  gaol  or  house 
of  correction  of  the  county  wherein  or  where  such 
borough  is  situated,  or  whereto  it  is  adjacent,  for  the 
conveyance,  support,  and  maintenance  in  such  last  men- 
tioned gaol  or  house  of  correction  of  prisoner  committed 
thereto  from  such  borough,  save  only  that  all  such 
powers  shall  after  1st  May  1836  be  vested  in  the  council 
of  such  borough"  "and  in  none  other."  Stat  5  &  6  Vict 
c.  98.  is  a  gaol  Act,  and  must  be  read  with  reference  to 
the  prior  gaol  Acts:  when,  in  sect  18,  reference  is 
made  to  a  "special  contract"  "subsisting  between  such 
borough  and  county  relative  to  the  said  prisoners,"  it  must 
mean  a  special  contract  of  the  kind  authorized  by  the 
previous  gaol  Acts.  A  private  Act  is  not  a  contract  in 
the  ordinary  use  of  language:  it  is  perhaps  in  some 
respects  analogous  to  a  contract,  though  that  has  been 
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questioned;   Tbrk  and  North  Midland  Railway  Com-        1853. 

pany  v.  The  Queen  (a)  :  but,  even  if  stat.  39  &  40  G.  3.  The  Queen 

e.  liii.  could  be  considered  as  a  special  contract  relative  ^j^  ^^^^^  ^^,^ 
to  the  prisoners  committed  from  the  city  as.it  then       Sarum. 
stood,  that  could  not  apply  to  the  prisoners  committed 
from  the  enlarged  city. 

Crowdery  contra.  Stat  5  G.  4.  c.  85.  was,  no  doubt, 
the  first  general  Act  which  gave  a  general  power  to  make 
contracts  relative  to  prisoners ;  but  there  is  nothing  in 
stat.  5  &  6  Vict  c.  98.  to  restrict  the  terms  "  special 
contract"  to  contracts  made  under  that  Act.  There 
may  be  many  special  contracts  made  before  that  Act, 
and  sanctioned  by  special  Acts.  The  Legislature,  in 
stat  5  &  6  Vict  c.  98.  s.  18.,  intended  to  save  all  valid 
contracts  of  whatever  kind.  Stat.  39  &  40  G.  3.  c.  liii., 
when  looked  at,  appears  to  be  a  legislative  sanction  of  a 
very  special  contract  Sect.  1  recites  that  application 
bad  been  made  to  the  jastices,  at  four  successive  quarter 
sessions,  for  permission  and  liberty  to  commit  to  and 
confine  in  the  county  gaol  the  city  prisoners ;  and  that 
the  Earl  of  Radnor^  Recorder  of  the  city,  had,  **  by  way 
of  compensation  and  satisfaction  for  such  permission  and 
liberty,"  proposed  to  the  justices  to  grant  a  piece  of  land 
to  make  the  county  gaol  more  commodious ;  ^*  to  which 
proposal  the  said  justices  have  agreed."  This  is  surely  a 
contract  for  a  consideration.  The  enactments  carry  it 
out,  relieve  the  city  from  the  obligation  to  make  a  gaol, 
vest  the  land  in  the  High  Sheriff  for  the  time  being,  and 
provide  that  the  city  prisoners  shall  be  in  future  com- 
mitted to  the  county  gaol.     The  T^egislature,  in  stat 

(a)  \  E,Sr  B.  858.  864. 
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1853.        5  &  6  Vict  c.  98.,  do  not  repeal  this  Act  in  terms: 

The  Queen    ^"^   ^^  ^^®   prosecutors  are   right,   the    Act   is   really 

^'  repealed ;  for  the  city  must  contribute  to  the  repairs  of 

Sarum.       the  county  gaol,  though  the  county  keep  the  land ;  but, 

if  the  local  Act  be  read  as  a  legislative  sanction  of  a 

special  contract,  that  is  not  so. 

Smirke  was  heard  in  reply. 

Cur.  adv.  vuU, 


CoLERiDQB  J.  now  delivered  the  judgment  of  the 

Court 

This  was  a  writ  of  mandamus,  directed  to  the  defend- 
ants, by  which  they  were  commanded  to  pay  to  the 
prosecutor,  or  other  person  appointed  by  the  justices  of 

Wiltshire,  certain  ascertained  sums  of  money,  alleged  to 
be  due  in  respect  of  the  conveyance,  transport,  mainte- 
nance, safe  custody  and  care  of  prisoners  committed  by 
the  Recorder  and  justices  of  New  Sarum  to  the  gaol 
and  house  of  correction  for  the  county  of  ffUts,  In  the 
ascertainment  of  these  sums  were  included,  among  other 
things,  a  proportionate  share  of  ^*  all  expenses  of  repairs, 
alterations,  additions  and  improvements  in  and  to  the 
said  gaol."  And  the  contest  between  the  city  and 
county  turns  upon  this:  the  former  contending  that, 
under  the  circumstances,  they  are  not  liable  to  make 
any  contribution  towards  the  repair  or  alterations  of 
the  fabric,  or  additions  thereto.  The  magistrates  for 
the  county  have  proceeded  under  stnt.  5  &  6  Vict  c.  98. 
5.  18.  When  that  Act  passed,  stat.  5  G.  4.  c.  85.  had 
been  in  force  many  years;  and  under  it  special  contracts 
had  been  made,  between  counties  on  the  one  hand  and 
cities  or  boroughs  on  the  other,  for  the  maintenance  of 
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prisoners,  committed  from  the  latter,  in  the  gaols  or        1853. 
house  of  correction  of  the  former.     These  it  was  in-  "xhe^uEEN 
tended  to  respect,  whatever  might  be  the  terms:  but,  Mayor^ofNKw 
when  they  did  not  exist,  the  18  th  section  provides  for  a       Sabom. 
system,   perfectly  equitable,   that  the  counties  should 
receive  from  the  cities  or  boroughs  an  exactly  propor- 
tionate share  of  the  whole  expense,  including  therein 
repairs,  alterations  or  additions   to  the   fabric  of  the 
prison ;  the  proportion  to  be  arrived  at  by  ascertaining 
the  actual  expenses  of  every  prisoner  sent     It  could 
not  be,  therefore,  nor  was  it,  disputed  that  the  prose- 
cutors were  right  in  their  demand,  unless  there  were  a 
special  contract  subsisting  between  the  county  and  the 
city  relative  to  the  prisoners  committed  from  the  city. 
If  there  were,  the  section  in  question  does  not  apply : 
and.  Whether  there  were  or  not,  within  the  meaning  of 
that  section  of  the  statute,  is  the  question  upon  the 
answer  to  which  the  decision  of  this  case  will  depend. 
And  we  are  of  opinion  that  there  is  not 

The  defendants  contend  for  the  affirmative ;  and  they 
rely  on  the  provisions  of  two  local  acts,  one  stat.  25  6r.  3. 
e.  93.,  and  the  other  stat  39  &  40  G.  3.  c.  liii.  This 
latter  recites  and  repeals  so  much  of  the  former  as 
obliged  the  city  to  build,  maintain  and  repair  a  good 
and  proper  gaol  for  their  prisoners ;  and  provided  that, 
until  it  should  be  built,  the  city  prisoners  might  be 
committed  to  the  common  gaol  of  the  county,  the 
Mayor  and  Commonalty  making  pecuniary  satisfaction 
for  the  maintenance  and  keeping  of  such  prisoners.  It 
further  recites  that  application  had  been  made  to  four 
successive  quarter  sessions  for  the  county  for  continued 
permission  to  confine  the  city  prisoners  in  the  county 
gaol,  which  had  been  given ;  and  thai  the  Earl  of  Radnor 
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1853.  had  proposed^  by  way  of  compensation  and  satis&ction 
The  Queen  ^^^  ^^^^  pennisBion,  in  order  to  make  the  county  gaol 
Mayo/of  Nbw  ™^^^  commodious,  to  grant  the  fee  simple  of  a  piece  of 
Sabom.  land  to  the  High  Sheriff  for  the  time  being;  to  which 
proposal  the  justices  for  the  county  bad  agreed.  By  the 
second  section,  this  piece  of  ground  is  vested  in  the 
High  Sheriff  for  the  time  being,  in  trust  for  the  same 
uses  and  purposes  to  which  the  existing  county  gaol  is 
subject :  and  it  is  also  made  subject  to  all  the  laws  then 
or  thereafter  to  be  enacted  for  the  management  of  the 
county  gaol  and  the  county  gaols  of  the  kingdom  in  gene- 
ral The  third  and  three  following  sections  legalise  the 
committal  of  city  prisoners  and  debtors  to  the  county  gaol : 
and  the  seventh  enacts  that  such  and  the  same  allowance  or 
pecuniary  satisfaction  shall  be  made  by  the  city  for  the 
maintenance  and  support  of  the  several  felons,  or  other 
prisoners  so  committed,  as  persons  in  the  like  situation 
are  entitled  to,  who  are  committed  by  county  justices. 
The  9th  section  provides  that  the  charges  of  maintain- 
ing the  felons  and  prisoners  who  shall  be  from  time  to 
time  committed  from  the  close,  a  liberty  within  the  city 
with  separate  justices,  shall  be  paid  out  of  the  poor  rates 
made  on  the  inhabitants  of  the  close.  The  12th  section 
enacts  that,  if  at  any  time  the  county  justices  shall 
declare  it  to  be  necessary  and  expedient  to  enlarge  the 
cells,  or  to  build  new  cells  in  the  county  gaol,  and  shall 
direct  the  same  accordingly,  then  the  Mayor  and  Com^ 
monalty  shall  pay  to  the  county  treasurer  one  tenth 
part  of  the  ascertained  costs  and  expenses.  It  will  be 
observed  that  this  Act  of  Parliament  does  not,  in  any 
of  the  sections  we  have  now  abstracted,  make  any  pro- 
vision directly  or  indirectly  for  any  payment  to  the 
county  justices  for  the  maintenance  and  support  of  the 
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city  prisoners;  nor  does  any  other  section  of  the  Act        1853. 

apply  to  this  matter.     But,  if  the  unrepealed  povision     The  Queen 

of  Stat  25  G.  3.  c.  93.  be  relied  on,  that  merely  enacted  Majo/of  New 

that  the  Mayor  and  Commonalty  should  make  such       °^^^^' 

pecuniary  satisfaction  for  the  maintenance  and  keeping 

of  their  prisoners,  and  should  pay  it  to  such  person  as 

the  county  justices  should  at  their  quarter  sessions  from 

time  to  time  direct  and  appoint     It  would  be  doing  a 

violence  to  the  language  of  stat.  5  &  6  Vict  c.  98.  to 

consider  this  provision  as  a  special  contract  subsisting 

between   the  county  and  city.      This   language  is  in 

some  respects  indefinite :  but  it  evidently  refers  to  special 

contracts  made  under  stat  5  G.  4.  c.  85.  between  the 

magistrates  of  cities  and  of  counties  for  the  support  and 

maintenance  of  city  prisoners  in  county  gaols,  which 

contracts,  by  the  1st  section  of  that  Act,  might  either 

be  perpetual,  or  limited  to  a  certain  number  of  years, 

as  the  parties  should  mutually  agree.     Such  a  contract 

as  this  would  speak  for  itself:  and  it  was  not  intended 

to  interfere  with  it  during  the  time  of  its  subsistence. 

But  Stat  25  G.  3.  e.  93.  contemplated  only  the  providing 

for  a  temporary  want,  until  the  city  had  rebuilt  its  gaol, 

which  that  Act  imposed  on  it  the  necessity  of  doing  r 

and  the  provision  was  not  by  way  of  contract  at  all ;  the 

county  was  compelled  to  receive  the  prisoners;  and  the 

city  was  compelled  to  pay  a  recompense,  not  a  recom* 

pense  agreed  on  between  them,  but  such  as  the  county 

magistrates  should  direct.    Nor  is  this  the  only  difficulty 

in  the  way  of  the  defendants;  for  the  contract,  which  is 

to  prevent  the  operation  of  stat.  5  &  6  Vict  c,  98.  s.  IS., 

must  obviously  be  one  between  the  same  bodies  as  those 

which  in  the  absence  of  a  contract  will  fall  under  its 
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1853.  provisions.  But  the  city  of  New  Sarum  is  not  the  same 
The  Queen  '^^  extent  now  as  before  the  passing  of  the  Municipal 
Mayor'of  New  ^^^o*"™  Act ;  for  its  boundaries  are  extended  to  the 
Sarum.  Parliamentary  limits ;  and  the  Corporation,  representing 
this  enlarged  area,  has  neither  directly  or  indirectly 
been  party  to  any  contract  with  the  county.  Some 
reliance  was  placed  on  the  grant  of  land  by  the  Earl  of 
Radnor^  for  the  permission  given  by  the  county  perma- 
nently to  commit  the  city  prisoners  to  the  county  gaol ; 
that,  however,  cannot  operate  by  way  of  contract  for 
their  maintenance  and  support  Nor,  indeed,  was  it 
contended  that  it  could ;  but  it  was  said  to  have  the 
effect  of  casting  on  the  county  the  obligation  to  repair 
and  support  prison  accommodation  for  the  city  prisoners, 
without  any  further  contribution  from  the  city  for  repairs 
or  additions.  Even  if  in  itself  it  would  furnish  ground  for 
such  an  inference,  which  we  think  would  be  a  strained 
one,  it  would  not  affect  our  decision,  because  the  18th 
section  must  apply,  unless  there  were  a  special  contract 
subsisting  such  as  stat  5  G.  4.  c.  85.  contemplated :  that 
is,  a  contract  for  the  maintenance  and  support  of  the 
prisoners ;  whereas  this  could  be  no  more  than  a  contract 
for  the  maintenance  of  the  prison.  But  this  part  of 
Stat  39  &  40  G.  3.  c.  liii.  shews  that  the  arrangement 
under  stat.  25  G.  3.  c.  93.  was  no  longer  continued :  it 
had  been  temporary  in  its  first  creation ;  and  committals 
to  the  county  prison  would  have  come  to  an  end  as 
soon  as  the  city  was  relieved  from  the  rebuilding  of 
their  own  gaol,  had  not  the  county  justices  agreed  on 
permitting  them  still  to  take  place,  on  application  having 
been  made  to  them  at  four  successive  Quarter  Sessions. 
The  result  is,  that  under  neither  of  the  local  Acts  do 
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the  defendants,  on  whom  the  onus  lies,  establish  such  a  1853. 

subsisting  contract  as  stat  5  &  6  Vict  c.  98.  s.  18.  speaks  The  Queen 

of:  that  section  therefore  applies;  and  the  defence  fails.  ^^.^^^  j^^^ 

Our  judgment  therefore  will  be  for  the  Crown.  Sarum. 

Judgment  for  the  Crown. 


In  the  matter  of  a  plaint,  The  Earl  of  Harking-  Saturday, 

^  June  26th. 

TON,  plaintiflF,  and  David  Ramsay,  defendant. 


T>RAMWELLj  in  last  Term  (a\  moved  for  a  pro-  A.  brought  a 

Mm      ....  .  ,  plaint  in  the 

hibition  in  the  above  plaint,  directed  to  the  judge  county  court 

uninst  S,  to 
of  the  county  court  of  Middlesex  holden  at  Brampian.  recover  pos- 

The  plaint  was  for  the  recovery  of  possession  of  land  dembed  bj  A. 

which  had  been  let  by  the  Earl  of  Harrington  to  Mr.  J^'J^ich 

Ramsay  for  a  term  which  had  expired.     The  original  tJJ^"^^' 

rent  was  under  50/.;  and  there  was  no  fine;  but  the  been  no  fine; 

and  the  rent 

present  value  was  above  50/.  had  been  under 

50/.:  but  the 
annual  value 

Bramwell.     A  similar  rule  obtained  in  the  Exchequer  was  above  so/. 

has  been  this  morning  discharged  (i).     [Lord  Campbell  ^  prohibition : 

C.  J.     It  may  be  worth  considering,  when   the  next  Lord  ci»p6rf/ 

step  is  taken  to  reform  the  law,  whether  a  more  conve-  j'i^^^f** 

nient  mode  of  appeal  might  not  be  devised.     But  there  ^  *  ^^  ^«'' 

c.  95.  M.  122. 

is  no  doubt   that,  at  present,   in   prohibition   and  on  gives  the 

1     .  .  /.  ^  /.     .  county  court 

habeas  corpus,  the  decision  of  one  Court  refusing  a  rule,  jurisdiction  if 

either  the  rent 
or  the  value 
fall  short  of  50/. 
Held,  hj  Cr&mpton  J.,  that  it  gives  the  county  court  jurisdiction  only  where  neither  the 
rent  nor  the  value  exceeds  50iL 

A  rule  for  a  prohibition  was  discharged. 

(a)  June  13th.     Before  Lord  Campbell  C.  J.,  ErU  and  CrompKm  Js. 

(b)  In  re  Earl  of  Harrinj/ton  v.  Ramsay,  8  Exch.  879. 
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1853.        oil  which  error  cannot  be  brought^  is  not  binding  on 
R^  another  Court,  though  only  of  coordinate  jurisdiction.] 

Harkington.  ^^^  question  turns  on  the  construction  of  stat  9  &  10 
Vict  c.  95.  *.  122.,  which  enacts  "that  when  and  so 
soon  as   the  term  and  interest  of  the   tenant  of  any 
house,  land,  or  other  corporeal  hereditament,  where  the 
value  of  the  premises  or  the  rent  payable  in  respect  of 
such  tenancy  did  not  exceed  the  sum  of  50/.  by  the 
year,  and  upon  which  no  fine  shall  have  been  paid, 
shall  have  ended,  or  shall  have  been  duly  determined 
by  a  legal  notice  to  quit,"  the  county  court  shall  have 
jurisdiction.     This   enactment  has  been  considered  in 
Crowley  v.  Vitty  (a),  in  which,  the  rent  having  been 
originally  52/.,  there  was  an  agreement  to  take  40L :  it 
turned  out  that  the  agreement  was  not  binding,  so  that 
the  rent  was  still  52/. ;  and,  upon  that,  Parke  B.  said: 
"  The  rent  being  above  50/.,  it  is  unnecessary  to  con- 
sider the  point  with  reference  to  the  value:"  and  the 
writ  was  granted :  that  was  therefore  a  decision  that,  if 
either  rent  or  value  is  above  50/.,  the  county  court  has  no 
jurisdiction.      In  Fear  on  v.  Norvall  (h)  Patteson  J.  ex- 
pressed an  opinion  to  the  contrary ;  but  it  was  a  dictum 
merely,  as  the  point  did  not  arise  in  that  case.     The 
Court  of  Exchequer  decided  in  the  present  case  after 
much  hesitation.     [The  Court  inquired  what  were  the 
reasons  given  by  the  Court  of  Exchequer.     fFise^  who 
had  been  counsel  in  the  cause,  read  his  notes,  by  which 
it  appeared   that   the  Court  of  Exchequer,   after  dis- 
charging the  rule  on  Thursday  June  11th,  considered 
whether  the  case  should  be  reargued,  on  the  ground  that 
they  doubted  if  they  were  right,  and,  on  Saturday  June 

(a)  7  Exch.  319,  3122.  (6;  b  D.^  L.  445. 


XVL  VICTORIA.  671 

13tb^  declined  to  hear  it  reargued,  giving  m  their  reasons        1853. 
that,  though   they  thought  the   Legislature  could  not  ^ 

have  intended  to  give  the  county  court  jurisdiction  in  ^  ^^l^^  ^ 
such  a  case,  the  words  were  too  clear  to  admit  of  any 
doubt.] 

A  rule  Nisi  being  granted, 

ff^  shewed  cause  in  the  first  instance:  and  Bramwell 
and  F.  J.  Smith  were  heard  in  support  of  the  rule.  The 
authorities  already  cited  were  commented  on.  The 
counsel  on  both  sides  argued  on  the  question  whether 
the  words  used  by  the  Legislature  in  stat  9  &  10  VicL 
c.  95.  5.  122.  in  their  grammatical  meaning  (as  sug- 
gested by  the  counsel  opposing  the  rule)  imposed  an 
alternative  condition,  giving  the  county  court  jurisdiction 
in  either  event,  or  (as  suggested  by  the  counsel  sopport- 
ing  the  rule)  a  double  condition  giving  jurisdiction  only 
if  both  were  fulfilled.  The  more  important  aiguments 
are  noticed  in  the  judgments. 

Cur.  adv.  vulL 

Lord  Campbell  C.  J.  now  said:   In  this  case  the        Lord 
Court  who  heard  the  ai^ument  are  divided  in  opinion. 
My  brother  Erie  authorizes  me  to  say  that  he  concurs 
in  the  judgment  which  I  am   about  to  deliver.     My 
brother  Crampton  dissents,  for  reasons  which  he  will  state. 

I  am  of  opinion  that  the  Court  of  Exchequer  has  put 
the  right  construction  on  the  122nd  section  of  stat. 
9  &  10  Vict  c.  95.  The  object  was  to  give  a  summary 
remedy  in  the  county  court  to  the  landlord  upon  a 
holding  over  by  the  tenant,  '^  where  the  value  of  the 
premises  or  the  rent  payable  in  respect  of  such  tenancy 
did  not  exceed  the  sum  of  50L  by  the  year."    In  this 
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1853.        ^^^^>  ^^^  annual  value  of  premises  so  hold  over  did 

~  exceed  SOL;  and  the  rent  did  not  exceed  50t     The 

Etrlof       defendant    contends    that    the  county  court    has    not 
Harbington.  "^ 

jurisdiction  in  such  a  case  if  either  the  rent  or  annual 

c^^„^Q^  J,  value  exceeds  50/.  But  I  do  not  think  that  this  is  the 
natural  or  grammatical  meaning  of  the  words  employed 
by  the  Legislature.  Confusion  arises  fix)m  the  sum  of 
SOL  being  fixed  by  the  aid  of  a  negative,  which  leads  at 
first  sight  to  the  inference  that  there  is  a  negation  both 
as  to  value  and  rent,  and  that  "(W**  is  to  be  read  "and/* 
But,  in  truth,  the  "iw^^does  not  refer  to  "(W,**  and, 
coupled  with  **  exceed,"  is  used  aflSrmatively  to  ascertain 
the  limit  within  which  jurisdiction  is  given  to  the  county 
court  The  efiect  seems  to  be  the  same  as  if  the  lan- 
guage had  been  affirmative  in  appearance  as  well  as  in 
reality ;  "  where  the  value  of  the  premises  or  the  rent 
payable  in  respect  of  such  tenancy  toas  less  tluzn  SOL^^  or 
"fell  short  of  SOL  ^^  or  "amounted  to  not  more  than  SOL :" 
on  each  of  these  suppositions  the  meaning  must  be  the 
same  if  the  words  fixing  the  maximum  were  inserted 
first  after  "  the  value  of  the  premises,''  and  again  after 
"  or  the  rent  payable  in  respect  of  such  tenancy ; "  in 
which  case  there  would  not  be  two  conditions  to  be  fill- 
filled,  and  on  either  condition  it  seems  quite  clear  that 
the  county  court  would  have  jurisdiction.  It  is  not  for 
us  to  enquire  what  were  the  reasons  of  the  Legislature 
for  so  giving  jurisdiction  to  the  county  court:  but  surely 
there  would  be  no  such  absurdity  in  this  jurisdiction  as 
to  justify  us  in  straining  the  language  employed  in  the 
Act  of  Parliament  In  rare  instances,  where  the  value 
greatly  exceeds  the  rent,  inconvenience  may  arise  from 
giving  this  summary  jurisdiction  to  the  county  court; 
but  most  serious  inconvenience  would  constantly  arise  if 
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the  tenant  might  question  the  jnrisdiction  of  the  county        1353. 
court    on    the    ground    that,   although    hia    rent    did  j^^ 

not  exceed  50/.,  the  premises  are  of  a  higher  annual  habbinotok. 
▼alue.  The  Legislature  probably  did  not  contemplate 
that  value  was  to  be  taken  into  consideration  where  cbaiw? C.  J. 
there  was  a  fixed  rent,  and  meant  that  value  should 
be  regarded  only  where  there  was  no  fixed  rent  In 
Crowley  v.  Vitty  (a)  Parhe  B,  is  reported  to  have  said 
that  the  county  court  has  no  jurisdiction  if  the  rent  is 
above  50L :  but  the  question  we  have  to  consider  was 
not  much  discussed  there ;  and  the  distinction  between 
rent  and  value  was  not  taken.  In  Fearan  v.  Narvall  (ft) 
Pattesan  J.  declared  himself  to  be  of  the  contrary 
opinion ;  and  to  this  opinion,  upon  a  motion  for  a  pro- 
hibition in  this  very  case,  the  Judges  of  the  Court  of 
Exchequer  unanimously  adhered  after  time  taken  to 
consider.  I  therefore  come  to  the  conclusion  that  the 
county  court  has  jurisdiction,  and  that  this  rule  for  a 
prohibition  ought  to  be  dischai^ged. 

Crompton  J.  This  was  an  application  for  a  prohibition  Cnmpum  J. 
to  the  judge  of  a  county  court,  to  prevent  his  proceeding 
in  a  case  between  landlord  and  tenant,  for  the  recovery  of 
premises  under  the  122nd  section  of  the  County  Court 
Act,  9  &  10  Vict  c.  95.  It  appeared  that  the  rent  of  the 
premises  was  under  50iL,  and  that  no  fine  had  been  paid, 
but  that  the  value  of  the  premises  did  exceed  50h  by 
the  year :  and  the  general  question  arises.  Whether  the 
county  court  has  jurisdiction  under  the  above  section 
where  the  yearly  rent  is  less  than  50iL  though  the  yearly 
value  be  more,  or  whether  either  the  rent  or  value 
being  more  excludes  the  jurisdiction  ?    In  the  case  of 

(a)  7  Exch.  322.  (h)  5  D,  ^  L.  445. 

VOL.  IT.  2    X  E.    &   B. 
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value"  &c.  "or  the  rent"  &c.  "did  not  exceed"  &c.  are 
^^  to  be  considered  as  conferring  the  jurisdiction  in  each 
Earl  of       of  these  cases,  or  whether  the  jurisdiction  is  not  limited 

by  those  words  so  as  not  to  attach  in  either  of  the  cases 

CromptanJ.     pointed  OUt 

It  seems  to  me  highly  improbable  that  the  Legisla- 
ture, in  a  clause  limiting  this  jurisdiction  to  cases  of  less 
yearly  value  or  rent  than  SOL,  and  where  they  have 
guarded  against  the  case  of  a  fine  when  the  rent  is  under 
that  sum,  should  have  intended  to  give  jurisdiction  to  an 
unlimited  amount  of  value,  when  the  rent  has  originally 
been  under  50/.,  and  the  yearly  value  has  been  much 
increased,  as  by  building.  The  provision  as  to  value  has 
probably  been  inserted  to  meet  cases  like  the  present,  by 
no  means  uncommon,  as  where  the  land  has  been  taken 
for  building  purposes  at  a  small  rent,  and  where  the  value 
has  been  much  increased  beyond  the  original  rent 

We  were  told  in  the  course  of  the  argument  that  the 
Court  of  Exchequer  on  the  present  occasion  expressed 
their  opinion  that  the  Legislature  would  not  purposely 
have  given  such  a  jurisdiction,  but  stated  that  they 
thought  themselves  bound  by  the  words  of  the  enact- 
ment. The  words  however  seem  to  me  to  be  quite 
capable  of  the  construction  put  upon  them  by  Mr. 
Bramwell,  which  will  carry  out  the  apparent  intention 
of  the  Legislature  to  be  collected  from  the  Act  of 
Parliament.  The  Legislature  have  used  words  in  the 
negative,  defining  and  limiting  and  describing  the  cases 
in  which  there  is  to  be  jurisdiction:  and  it  seems  to  me 
that  these  words  may  be  well  read  as  meaning  that  the 
jurisdiction  is  to  attach  only  when  neither  the  value 
nor  the  rent  exceeds  50/. ;  the  words,  "not"  and  "or," 
meaning  "  nor,"  and  the  sense  being  the  same  as  if  the 
expression  had  been  "  but  not  when"  or  "  except  when" 
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the  value  or  the  rent  exceeds  50i,  or  as  if  the  expression        1853. 
had  been  "in  cases  of  rent  or  value  not  exceeding  50i ;"  j^ 

and  that  the  eflFect  is  that  there  is  to  be  jurisdiction   g^^^^icTON. 
neither  in  the  one  case  nor  in  the  other.     I  think  that 
the  meaning  is  that  the  jurisdiction  is  not  to  attach  either     ^'^P''^  ^* 
where  the  value  exceeds  SOL  or  where  the  rent  exceeds 
that  sum,  and  not  even  where  it  falk  short  of  that  sum, 
if  there  is  a  fine  taken. 

It  was  suggested,  in  the  course  of  the  argument,  that 
the  sentence  might  be  turned  into  an  aflSrmative  one, 
as  if  instead  of  the  words  "did  not  exceed**  the  words 
were  "  falls  short  of**  or  "  amounted  to  less  than**  or  "  to 
no  more  than  :**  but  I  do  not  think  that  we  have  any 
sufficient  ground  to  make  such  an  alteration,  as  it  seems 
to  me  from  the  structure  of  the  sentence,  and  from  the 
nature  of  the  subject,  and  the  rest  of  the  Act,  that  the 
use  of  the  negative  expresses  the  intention  of  the 
Legislature  to  exclude  the  jurisdiction,  which  the  other 
construction  would  defeat  I  do  not  agree  to  this  con- 
struction, because  I  think  that  it  is  altering  the  form  of 
expression  so  as  to  defeat  what  I  think  the  probable 
intention  of  the  Legislature,  and  because  I  think  the 
use  of  the  negative  carries  out  the  object  of  the  Legis- 
lature ;  and  I  cannot  alter  the  form  of  the  clause  by 
changing  the  negative  into  an  affirmative,  when  I  think 
that  the  negative  carries  out  the  meaning  of  the  Legis- 
lature. It  was  urged  by  Mr.  Wise,  in  shewing  cause, 
that  great  inconvenience  might  arise  from  the  difficulty 
of  ascertaining  the  value ;  but  according  to  his  own  argu- 
ment the  value  would  be  one  criterion  for  ascertaining 
if  there  was  jurisdiction ;  and  in  such  cases  as  Crowley 
V.  VUty  (a),  not  however  likely  often  to  occur,  such  a 
question  might  arise  where  the  value  is  supposed  to  be 

(a)  7  Exch.  319. 
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1853.  fess*  ^nd  the  rent  more:  but  tbe  better  anstt^r  wouM 
^  probabfy  be  that  very  nice  questions,  of  residence,  locality 

HARRINGT6N  ^"^  amount,  cotistantly  and  necessarily  arise  under  this 
Act,  which  must  be  ascertained  by  parol  evidence  for 

C^mptoh  J.  ^jj^  purpose  of  deciding  whether  there  is  or  is  not  juris- 
diction in  tbe  county  court;  and  I  do  not  sec  that  there 
is  any  peculiar  difficulty  in  ascertaining  the  value  to  be 
above  or  under  the  yearly  amount  of  601  Being  of 
optnio/i  that  the  Legidafure  meant  by  th^&e  words  to 
exclude  from  the  jurisdiction  of  the  coanfy  courts  cases 
Where  the  value  is  of  the  larger  amount,  and  the  con* 
struction  of  the  clause,  though  it  may  be  obscure  and 
doubtful,  appearing  to  me  to  be  such  as  is  capable  of 
carrying  out  this  meaning,  I  think  that  I  ought  to 
express  my  opinion  that  a  prohibition  should  go,  though 
I  need  hardly  say  that  I  do  so  with  the  most  sincere 
diffidence,  whefti  I  find  that  I  differ  from  the  rest  of  the 
Court  who  heard  this  case. 


Saturday,        Albert  Hochster  aqaifist    Edgar  Frederick 

Db  la  Tour. 


JuM  25th. 


Declaration       "PIECLARATION :  "for  that,  heretofore,  to  wit  on 

on  an  agree*        JkJ  ,  _  ,  «   •     .^m 

ment  to  employ  12th  April  1852,  m  consideration  that  plamtiff,  at 

courier,  from     the  request  of  defendant,  would  agree  with  the  defend- 

a  day  sabse- 

onent  to  the 

oate  of  tbe  writ  s  ayerment  that  plaintiff,  from  the  time  of  the  agreement,  till  the  refiual 

bv  defendant  after  mentioned,  was  ready  and  willing  to  perform  his  part  of  the  contract ; 

Breach,  that,  before  the  day  for  the  commencement  of  the  employment,  defendant  refused 

to  perform  the  agreement,  and  discharged  pilaintiff  from  performing  it,  and  wroogfuUy 

wholly  put  an  end  to  the  agreement.     On  motion  in  arrest  of  judgment : 

Held :  that  a  party  to  an  executory  agreement  may,  before  the  time  for  exoeotiiig  it, 
break  the  agreement  either  by  disabling  himself  from  fulfilling  it,  or  by  renouncing  the 
contract ;  and  that  an  action  will  lie  for  such  breach  before  tlw  time  for  tbe  fnlfilmeat  of 
the  agreement.  That  it  sufficiently  appeared,  on  the  face  of  this  declaration,  that  there 
was  on  the  part  of  defendant,  not  merely  an  intention  to  break  tbe  contract,  of  which 
intention  he  might  repent,  but  a  renunciation  communicated  to  plaintiff,  on  which  plaintiff 
was  entitled  to  act ;  and  consequently  that  plaintiff  was  entitled  to  judgment. 
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ant  to  enter  into  the  service  and  employ  of  the  defendant  1856. 
in  the  capacity  of  a  courier,  on  a  certain  day  then  to  HocHaTBji 
come,  to  wit  the  Ist  day  of  June  1852,  and  to  serve  the  j^^^  i^Voua. 
defendant  in  that  capacity,  and  travel  with  him  on  the 
coQtifieat  of  Europe  as  a  courier  for  three  months  certain 
from  the  day  ^nd  year  last  aforesaid,  and  to  be  ready 
to  start  with  the  defendant  on  such  travels  on  the  day 
and  year  last  aforesaid,  at  and  for  certain  wages  or 
salary,  to  wit"  10/.  per  month  of  such  service,  "the 
defendant  then  agreed  with  the  plaintiff,  and  then  pro- 
mised him,  th^t  hei  the  defendant,  would  engage  and 
employ  the  plaintiff  in  the  capacity  of  a  courier  on  and 
from  the  said  1st  day  of  June  1852  for  three  months" 
on  these  terms;  "and  to  start  on  such  travels  with  the 
pUuntiff  on  the  day  and  year  last  aforesaid,  and  to  pay 
the  plaintiff"  on  these  terms:  averment  that  plaintiff, 
confiding  iq  the  said  agreement  and  promise  of  the 
defendant,  "agreed  with  the  defendant"  to  fulfil  these 
terms  on  I^s  part,  "  and  to  be  ready  to  start  with  the 
defendant  on  such  travels  on  the  day  and  year  last 
aforesaid,  at  and  for  the  wages  and  sals^ry  aforesaid." 
That,  "from  the  time  of  the  making  of  said  agreement 
of  the  said  promise  of  the  defendant  until  the  time 
when  the  defendant  wrongfully  refused  to  perform  and 
broke  his  said  promise,  and  absolved,  exonerated  and 
diachaiged  the  plaintiff  firom  the  performance  of  his 
agreement  as  hereinafter  mentioned,  he  the  plaintiff  was 
always  ready  and  willing  to  enter  into  the  service  and 
employ  of  the  defendant,  in  the  capacity  aforesaid,  on 
the  said  1st  June  1852,  and  to  serve  the  defendant  in 
that  capacity,  and  to  travel  with  him  on  the  continent 
o{  Europe  as  a  courier  for  three  months  certain  from  the 
day  and  year  last  aforesaid,  and  to  start  with  the  defend- 
ant on  such  travels  on  the  day  and  year  last  aforesaid, 


r 
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1853.  at  and  for  the  wages  and  salary  aforesaid;  and  the 
HocHSTER  plaintiff,  but  for  the  breach  by  the  defendant  of  his  said 
De  la  Tour  P^onaise  as  hereinafter  mentioned^  would,  on  the  said 
1st  June  1852,  have  entered  into  the  said  service  and 
employ  of  the  defendant  in  the  capacity,  and  upon  the 
terms  and  for  the  time  aforesaid :  of  all  which  several 
premises  the  defendant  always  had  notice  and  knowledge: 
yet  the  defendant,  not  regarding  the  said  agreement, 
nor  his  said  promise,  afterwards  and  before  the  said  Ist 
June  1852,  wrongfully  wholly  refused  and  declined  to 
engage  or  employ  the  defendant  in  the  capacity  and  for 
the  purpose  aforesaid,  on  or  from  the  said  Ist  June  1852 
for  three  months,  or  on,  from  or  for,  any  other  time,  or 
to  start  on  such  travels  with  the  plaintiff  on  the  day 
and  year  last  aforesaid,  or  in  any  manner  whatsoever  to 
perform  or  fulfil  his  said  promise,  and  then  wrongfully 
wholly  absolved,  exonerated  and  discharged  the  plaintiff 
from  his  said  agreement,  and  from  the  performance  of 
the  same  agreement  on  his  the  plaintiff's  part,  and  from 
being  ready  and  willing  to  perform  the  same  on  the 
plaintiff*s  part;  and  the  defendant  then  wrongfully 
wholly  broke,  put  an  end  to  and  determined  his  said 
promise  and  engagement :''  to  the  damage  of  the  plain- 
tiff.    The  writ  was  dated  on  the  22d  of  May  1852. 

Pleas:  1.  That  defendant  did  not  agree  or  promise 
in  manner  and  form  &c:  conclusion  to  the  country. 
Issue  thereon. 

2.  That  plaintiff  did  not  agree  with  defendant  in 
manner  and  form  &c. :  conclusion  to  the  country.  Issue 
thereon. 

3.  That  plaintiff  was  not  ready  and  willing,  nor  did 
defendant  absolve,  exonerate  or  discharge  plaintiff  from 
being  ready  and  willing,  in  manner  and  form  &c. : 
conclusion  to  the  country.     Issue  thereon. 
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4.  That  defendant  did  not   refuse  or  decline,  nor        1853. 
wrongfully  absolve,  exonerate  or  discharge,  nor  wrong-     Hochsteb 
fully  break,  put  an  end  to  or  determine,  in  manner  and   j^^^  la  Tqur. 
form  &C. :  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Erk  J.,  at  the  London  sittings  in 
last  JSiuter  Term,  it  appeared  that  plaintiff  was  a  courier, 
who,  in  April,  1852,  was  engaged  by  defendant  to  ac- 
company him  on  a  tour,  to  commence  on  1st  June  1852, 
on  the  terms  mentioned  in  the  declaration.  On  the 
llth  May  1852,  defendant  wrote  to  plaintiff  that  he  had 
changed  his  mind,  and  declined  his  services.  He  refused 
to  make  him  any  compensation.  The  action  was  com- 
menced on  22d  May.  The  plaintiff,  between  the  com- 
mencement of  the  action  and  the  Ist  June,  obtained  an 
engagement  with  Lord  Ashburton,  on  equally  good  terms, 
but  not  commencing  till  4th  July.  The  defendant's 
counsel  objected  that  there  could  be  no  breach  of  the 
contract  before  the  1st  of  June.  The  learned  Judge  was 
of  a  contrary  opinion,  but  reserved  leave  to  enter  a  non- 
suit on  this  objection.  The  other  questions  were  left  to 
the  jury,  who  found  for  plaintiff. 

ffuffh  Hill,  in  the  same  Term,  obtained  a  rule  Nisi  to 
enter  a  nonsuit,  or  arrest  the  judgment.  In  last  Trinity 
Term  (a), 

Hannen  shewed  cause.  The  breach  laid  is,  that  de- 
fendant, before  1st  June,  refused  to  employ  plaintiff;  and 
the  averments  of  readiness  and  willingness  are  confined 
to  readiness  and  willingness  until  the  time  when  de* 
fendant  refused  to  perform  his  contract.  It  is  upon 
these  averments  that  issues  are  taken ;  and,  as  they  are 
unquestionably  proved,  there  is  no  ground  for  the  motion 

(a)  June  10th.  Before  Lord  CampbeU  C.  J.,  Coftri<iffe,  Erk  and 
Cromplon  Js. 
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1653.  to  enter  a  nonsuit  Bat  the  quesdon  which  arises  on 
HcN^BTKE  the  record  is  a  serious  one;  and  it  is,  whether  in  law  it 
De  LATojnu  ^^  po^hle  to  break  a  contract  before  the  day  for  its  per- 
formance comes.  The  cases  relied  on  bj  the  defendant's 
counsel  will  probably  be  Leifk  ir.  JPatersan  (a),  PhiUpotts 
V.  Evans  (b)  and  BipUy  ▼.  McCbsn  (c).  Bat  no  one 
of  these  is  ao  authority  for  the  defendant.  In  Ldgh  v. 
Paierson  (a)  there  was  a  contract  by  the  defendants  to. 
supply  goods  to  be  deliyered  in  all  December.  The 
defendants,  on  1st  Octabety.  announced  that  they  would 
not  so  deliyer :  and,  on  a  writ  of  enquiry  to  ascertain  the 
amount  of  damages,  the  Secondary  ruled  that  the  measure 
of  damages  was  the  difference  between  the  contract  price 
and  the.market  price  on  1st  October,  when  the  pbdntifi  first 
knew  that  the  defendants  woiikd  not  fulfil  their  contracts 
This  was  held  wrong ;  and  it  is  clear  on  priBciple  that  it 
was  wrong;  for  the  defendants  could  not  by  their  refiisal 
cast  upon  the  plainti&  a  duty  to  go  at  once  and  purchase 
goods  before  the  time  when  they  wanted  them;  and, 
unless  such  a  duty  was  cast  upon  them,  the  measure  of 
damages  was  the  pecuniary  difference  between  the  state 
the  plaintifi  were  in,  having  their  money  and  not  the 
goods^  and  that  in  which  they  would  have  been  had 
the  contract  been  fulfilled,  and  they  had  at  the  time  of 
delivery  paid  the  money  and  received  the  goods ;  the 
damages  therefore  clearly  depended  on  the  market  price 
at  the  time  when  the  goods  ought  to  have  been  delivered. 
PhiUpaUe  v.  Ewum  {b)  was,  as  far  as  the  decision  went, 
a  precisely  similar  case ;  but  it  must  be  owned  that  there 
are  dicta  of  Parke  B.  in  that  case  which  are  in  favour  of 
the  defendant:  and  in  lUpley  v.  McClure  (d)  Parke  B., 

(a)  8  Taunt,  540.  {b)  5  M.^  fF.  475. 

(c)  4  Bxck.  345.  {d)  4  ExrX  359. 
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in  delivering  the  considered  judgment  of  the  Court  of        1853. 

Exchequer,  says  that  it  was  contended  by  tike  defendant's  "hochstbr" 

counsel  that  the  refusal,  on  the  part  of  the  defefidaats  in  j^^  la\ooii. 

that  case,  to  accept  the  goods,  "  which  was  long  before 

the  contract  to  buy  become  absolute,  was  no  breach,  and 

nothing  more  than  an  expression  of  an  intention  to  break 

the  contract,  not  final,  and  capable  of  being  retracted. 

And  we  think,  that,  if  the  jury  had  been  told  thuJt  a 

refusal  before  the  arrival  of  the  cargo  was  a  breach,  that 

would  have  been  incorrect.     We  think  thai  point  rightly 

decided  in  FhSlpotts  v.  Evam  (a)."    It  would  seem,  from 

the  form  of  the  expressions,  that  the  learned  Judge  did 

not  mean  to  decide  that  a  refusal  not  capable  of  being 

retracted  would  not  be  a  breach.     If  one  party  to  an 

executory  contract  gave  the  other  notice  that  he  refused 

to  go  on  with  the  bargain,  in  order  that  the  other  side 

Hiight  act  tipon  that  refusal  in  such  a  manner  as  to  in- 

capacitate  himself  from  fulfilling  it,  and  he  did  so  act, 

the  refusal  could  never  be  retracted :  and,  accordingly, 

in  Cort  v.  Ambergate  Sfc.  Railway  Company  (&),  this  Court, 

aflter  considering  the  cases,  decided  that  in  such  a  case 

the  plaintifi^  might  recover,  though  he  was  no  longer  in  a 

position  to  fulfil  his  contract.  That  was  a  contract  under 

seal  to  manufacture  and  supply  iron  chairs.     The  pur- 

chasei^  discharged  the  vendors  firom  manufEU^toring  the 

goods ;  and  it  was  held  that  an  action  might  be  maintained 

by  the  vendors.    It  is  true,  however,  that  in  that  case  the 

writ  was  issued  after  the  time  when  the  chairs  ought 

to  have  been  received.     In  the  present  case,  if  the  writ 

had  been  issued  on  the  2d  of  June,  Cort  v.  Ambergate 

^c.  Railway  Company  (b)  would  have  been  expressly 

in  point     The  question,  therefore,  comes  to  be :   Does 

(a)  &M.^W.  476.  (6)  17  Q.  B. 
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1853.  i^  make  any  difference  that  the  writ  was  issued  before 
HocHSTER  *®  ^8^  June?  If  the  dicta  of  Parke  B.  in  PhiUpoUs  v. 
Di  LA  TouB.  ^^^^  (^)  ^^  ^o  '^  taken  as  universally  applicable,  it 
does  make  a  difference ;  but  they  cannot  be  so  taken. 
In  a  contract  to  marry  at  a  future  day,  a  marriage  by 
the  man  before  that  day  is  a  breach ;  Short  v.  Stone  (6). 
The  reason  of  this  is,  that  the  marriage  is  a  final  refusal 
to  go  on  with  the  contract  It  is  not  on  the  ground  that 
the  defendant  has  rendered  it  impossible  to  fulfil  the 
contract ;  for,  as  was  urged  in  vain  in  Short  v.  Stone  {b\ 
the  first  wife  might  be  dead  before  the  day  came.  So 
also,  on  a  contract  to  assign  a  term  of  years  on  a  day 
future,  a  previous  assignment  to  a  stranger  is  a  breach ; 
Lovelock  V.  Franhlyn  (c).  [Lord  Campbell  C.  J.  It 
probably  will  not  be  disputed  that  an  act  on  the  part  of 
the  defendant  incapacitating  himself  from  going  on  with 
the  contract  would  be  a  breach.  But  how  does  the  de- 
fendant's refusal  in  May  incapacitate  him  from  travelling 
in  June?  It  was  possible  that  he  might  do  so.]  It  was; 
but  the  plaintiff,  who,  so  long  as  the  engagement  sub- 
sisted, was  boimd  to  keep  himself  disengaged  and  make 
preparations  so  as  to  be  ready  and  willing  to  travel  with 
the  defendant  on  the  Ist  June,  was  informed  by  the 
defendant  that  he  would  not  go  on  with  the  contract,  in 
order  that  the  plaintiff  might  act  upon  that  information ; 
and  the  plaintiff  then  was  entitled  to  engage  himself 
to  another,  as  he  did.  In  Planchi  v.  Colbum  (d)  the 
plaintiff  had  contracted  with  defendants  to  write  a  work 
for  '^The  Juvenile  Library;*'  and  he  was  held  to  be 
entitled  to  recover  on  their  discontinuing  the  publica- 
tion ;  yet  the  time  for  the  completion  of  the  contract, 
that  is  for  the  work  being  published  in  "  The  Juvenile 

(a)  5  Af.  ^  IT.  475.  (b)  8  Q.  B.  358. 

(e)  8  Q.  B,  371.  (i/)  8  Binp,  14. 
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Library,"  had  not  arrived,  for  that  would  not  be  till  a  1853. 
reasonable  time  after  the  author  had  completed  the  work.  Hochbtbr 
Now  in  that  case  the  author  never  did  complete  the  work,  j^^^  la^Tou*. 
[Lord  Campbell  C.  J.  It  certainly  would  have  been 
cruelly  hard  if  the  author  had  been  obliged^  as  a  condi- 
tion precedent  to  redress,  to  compose  a  work  which  he 
knew  could  never  be  published.  CrompUm  J.  When  a 
party  announces  his  intention  not  to  fulfil  the  contract, 
the  other  side  may  take  him  at  his  word  and  rescind  the 
contract.  That  word  *'  rescind"  implies  that  both  parties 
have  agreed  that  the  contract  shall  be  at  an  end  as  if  it 
had  never  been.  But  I  am  inclined  to  think  that  the 
party  may  also  say :  **  Since  you  have  announced  that  you 
will  not  go  on  with  the  contract,  I  will  consent  that  it 
shall  be  at  an  end  firom  this  time ;  but  I  will  hold  you 
liable  for  the  damage  I  have  sustained ;  and  I  will  proceed 
to  make  that  damage  as  little  as  possible  by  making  the 
best  use  I  can  of  my  liberty."  This  is  the  principle  of 
those  cases  in  which  there  has  been  a  discussion  as  to 
the  measure  of  damages  to  which  a  servant  is  entitled 
on  a  wrongful  dismissal.  They  were  all  considered  in 
Elderion  v.  Emmena  {a).  Lord  Campbell  C.  J.  The 
counsel  in  support  of  the  rule  have  to  answer  a  very  able 
argument.] 

Hugh  HiU  and  Deigktan^  contrii.  In  Cart  v.  Amber- 
gate  ^c.  Railway  Company  (b)  the  writ  was  taken  out 
after  the  time  for  completing  the  contract  That  case 
is  consistent  with  the  defendant's  position,  which  is, 
that  an  act  incapacitating  the  defendant,  in  law,  from 

(a)  la  the  Exchequer  Chamber,  6  Com,  B,  160.,  reversing  the  dedsion 
of  the  Common  Pleas  in  Elderion  v.  Bmmem,  4.  Com.  B,  479.  Judgment 
of  Exch.  Ch.  affirmed  in  Dom.  Proc. ;  Emmeiu  v.  Elderton,  4  H,  L,  Ca, 

(6)   \1  Q.  B, 
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completing  the  contract  is  a  breads  because  it  is  implied 
that  the  parties  to  a  contract  shall  keep  themselves 
legally  capable  of  performing  it;  but  that  an  announce- 
ment of  an  intention  to  break  the  contract  when  the  time 
comes  is  no  more  than  an  offer  to  rescind.  It  is  evi- 
dence, till  retracted,  of  a  dispensation  widt  tkanMeasity 
of  readiness  and  willingness  on  the  other  side ;  and|  if 
not  retracted,  it  is,  when  the  time,  for  perfonnance 
comes,  evidence  of  a  continued  refusal:  but  till  then  it 
may  be  retracted.  Such  is  the  doctrine  in  FhiUpatiM  v. 
JSvans  (a)  and  Ripley  v.  M^Clure  (b).  [Crompton  J.  . 
May  not  the  plaintiff,  on  notice  that  the  defendant  s^ill 
not  employ  him,  look-out  for  other  employment,  so  as  to 
diminish  the. loss  ?]  If  he  adopts  the  defendant's  notice, 
which  is  in  le^l  effect  an  offer,  to  rescind,  he  must 
adopt  it  altogether.  [IxHrd  Campbell  C.  J.  So  that 
you  say  the  plaintiff,  to  preserve  any  rei|iedy  at  all,  was 
bound  to  remain  idle.  Erk  J.  Do  you  go  one  step 
further?  Suppose  the  defendant,  after  the  pliuntiff^s 
engagement  with  Lord  ^shbutton,  had  retracted  his 
refusal  and  required  the  plaintiff  to  travel  with  him  on 
l8t«7ttn0,  and  ,  the  <  plaintiff  had  refused  to  do  so,  and 
gone  ^ith  Lord  Ashburton  instead  ?  Do  you  say  that  the 
now  defendant  could  in  that  case  have  sued  the  now  plain- 
tiff for  a  breach  of  contract?]  It  would  be,  in  such  a 
c^se^  A  question  of  fact  for  a  jury,  whether  there  had  not 
been  an  exoneration.  In  FtixUpoi^v.  ^vans{a)  it  yif^ 
held  that  the  meaaure  of  damages  w^s  the  market  price 
at  the  time.when  the  contract  ought  to  be  completed. 
If  a  refusal  before  that  time  is  a  breach,  how  could 
these  damages  be  ascertained ?  [^Coleridffe  J.  No  doubt 
it  was  possible,  in  this  case,  that,  before  the  1st  June, 


(a)  3  M.  ^  W,  475. 


(h)  4  Exch.  345. 
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the  plaintiff  might  die,  in  which  case  the  plaintiff  would        i85g, 

hare  gained  nothing  had  the  Gontraot  gone  on.    iLoid     HoOTKmi" 

CampbeUC  J.     All  contingencies  should  be  taken  into   ^     ^' 

account  by  the  jury  in  assessing  the  damages.     Cromp- 

tcfn^i.    That  objection  would  equally  apply  to  the  action 

by  a  sep?ant  for  dismissing  him  before  the  end  of  his 

taerm,  and  so  disabling'him  from  earning  his  wages;  yet 

that  action  may  be  brought  immediately  on  the  dis* 

missal ;   note  (a)  to  Cutter  v.  PinoeU  (b).'\     It  is  quite 

possible  that  the  plaintiff  himself  might  have  intended 

not  to  go  on ;  no  one  can  tell  what  intention  is.     [Lord 

Campbell  C.  J.     The  intention  of  the  defendant  might 

be  proved  by  shewing  that  he  entered  in  bis  diary  a 

memorandum  to  that  effect;  and^  certainly,  <no  action 

would  lie  for  entering  such  a  memorandum.     But  the 

question  is  as  to  the  effect  of  a  communication  to  the 

other  side,  made  that  he  might  know  that  intention  and 

act  upon  it] 

Cur.  adv.vuU. 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of  . 
the  Court. 

.On  this  motion  in  arrest  of  judgment,  the  question 
arises,  Whether,  if  there  be  an  agreement  between  A. 
aad  J?.,  whereby  B.  engages  to  employ  A.  on  and  from 
a  future  day  for  a  given  period  of  time,  to  travel  with 
him  into  a  fore^  country  ss.  a  courier,  and  to  start  with 
him  in  that  capacity  on  that  day,  A.  being  to  receive  a 
mK>nthly  salary  during  the  contimiance  of  such  service, 
JB.  may,  before  the  day,  refuse  to  perform  the  agreement 
and  break  and  renounce  it,  so  as  to  entitle  A.  before  the 

(a)  2  SmM*M  Leading  CoitM,  8.  20.     See  also  Goodman  v.    Ptieock, 
\5Q.S.  576. 
(6)  6  r.  R.  320. 
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day  to  commence  an  action  against  B.  to  recover  damages 
for  breach  of  the  agreement;  A.  having  been  ready  and 
Willing  to  perform  it,  till  it  was  broken  and  renounced 
by  B.  The  defendant's  counsel  very  powerfully  con- 
tended that,  if  the  plaintiff  was  not  contented  to  dissolve 
the  contract,  and  to  abandon  all  remedy  upon  it,  be 
was  bound  to  remain  ready  and  willing  to  perform  it  till 
the  day  when  the  actual  employment  as  courier  in  the 
service  of  the  defendant  was  to  begin ;  and  that  there 
could  be  no  breach  of  the  agreement,  before  that  day, 
to  give  a  right  of  action.  But  it  cannot  be  laid  down  as 
a  universal  rule  that,  where  by  agreement  an  act  is  to 
be  done  on  a  future  day,  no  action  can  be  brought  for 
a  breach  of  the  agreement  till  the  day  for  doing  the  act 
has  arrived.  If  a  man  promises  to  marry  a  woman  on  a 
future  day,  and  before  that  day  marries  another  woman, 
he  is  instantly  liable  to  an  action  for  breach  of  promise 
of  marriage ;  Short  v.  Stan^  (a).  If  a  man  contracts  to 
execute  a  lease  on  and  from  a  future  day  for  a  certain 
term,  and,  before  that  day,  executes  a  lease  to  another 
for  the  same  term,  he  may  be  immediately  sued  for 
breaking  the  contract ;  Ford  v.  T^ley  (6).  So,  if  a  man 
contracts  to  sell  and  deliver  specific  goods  on  a  future 
day,  and  before  the  day  he  sells  and  delivers  them  to 
another,  he  is  immediately  liable  to  an  action  at  the  suit 
of  the  person  with  whom  he  first  contracted  to  sell  and 
deliver  them ;  Bawdell  v.  Parsons  (c).  One  reason 
alleged  in  support  of  such  an  action  is,  that  the 
defendant  has,  before  the  day,  rendered  it  impossible 
for  him  to  perform  the  contract  at  the  day:  but  this 
does  not  necessarily  follow ;  for,  prior  to  the  day  fixed 
for  doing  the  act,  the  first  wife  may  have  died,  a  sur- 


(a)  8  Q.  B,  358. 


(b)  6B.irC.  325. 


(c)  \0  East,  S59 
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render  of  the  lease  executed  might  be  obtained,  and 
the  defendant  might  have  repurchased  the  goods  so  as 
to  be  in  a  situation  to  sell  and  deliver  them  to  the 
plaintiff.  Another  reason  may  be,  that,  where  there  is 
a  contract  to  do  an  act  on  a  future  day,  there  is  a 
relation  constituted  between  the  parties  in  the  meantime 
by  the  contract,  and  that  they  impliedly  promise  that 
in  the  meantime  neither  will  do  any  thing  to  the  pre- 
judice of  the  other  inconsistent  with  that  relation.  As 
an  example,  a  man  and  woman  engaged  to  marry  are 
affianced  to  one  another  during  the  period  between  the 
time  of  the  engagement  and  the  celebration  of  the 
marriage.  In  this  very  case,  of  traveler  and  courier, 
from  the  day  of  the  hiring  till  the  day  when  the 
employment  was  to  begin,  they  were  engaged  to  each 
other;  and  it  seems  to  be  a  breach  of  an  implied  con- 
tract if  either  of  them  renounces  the  engagement.  This 
reasoning  seems  in  accordance  with  .  the  unanimous 
decision  of  the  Exchequer  Chamber  in  Eldertan  v. 
Emmens  (a),  which  we  have  followed  in  subsequent 
cases  in  this  Court.  The  declaration  in  the  present 
case,  in  alleging  a  breach,  states  a  great  deal  more  than 
a  passing  intention  on  the  part  of  the  defendant  which 
he  may  repent  of,  and  could  only  be  proved  by  evi- 
dence that  he  had  utterly  renounced  the  contract,  or 
done  some  act  which  rendered  it  impossible  for  him  to 
perform  it  If  the  plaintiff  has  no  remedy  for  breach 
of  the  contract  unless  he  treats  the  contract  as  in  force, 
and  acts  upon  it  down  to  the  Ist  June  1852,  it  follows 
that,  till  then,  he  must  enter  into  no  employment  which 
will  interfere  with  his  promise  ''  to  start  with  the  defend- 

(a)  6  Com    B.  160.     AflSrmed  in  Dom.  Proc. ;    Emmens  v.  EUeiion, 
4  H.  L,  Ca. 

VOL.    II.  2    Y  E.    &   B. 
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18.53.       ant  on  such  trayels  on  the  day  and  year^^  and  that  he 
fiocHSTEE     ^^^^  then  be  properly  equipped  in  all  respects  as  a  courier 
Di  LABOUR.  ^^^  *  ^^^^  months'  tour  on  the  continent  of  Europe.   But 
it  is  surely  much  more  rational,  and  more  for  the  benefit 
of  both  parties,  that,  after  the  renunciation  of  the  agree- 
ment by  the  defendant,  the  plaintiff  should  be  at  liberty 
to  consider  himself  absolved  firom  any  future  perform- 
ance of  it,  retaining  his  right  to  sue  for  any  damage  he 
has  suffered  from  the  breach  of  it.     Thus,  instead  of 
remaining  idle  and  laying  out  money  in  preparations 
which  must  be  useless,  he  is  at  liberty  to  seek  service 
under  another  employer,  virhich  would  go  in  mitigation 
of  the  damages  to  which  he  would  otherwise  be  entitled 
for  a  breach  of  the  contract.    It  seems  strange  that  the 
I  defendant,  after  renouncing  the  contract,  and  absolutely 
declaring  that  he  will  never  act  under  it,  should  be 
permitted  to  object  that  faith  is  given  to  his  assertion, 
and  that  an  opportunity  is  not  left  to  him  of  changing 
his  mind.     If  the  plaintiff  is  barred  of  any  remedy  by 
entering  into  an  engagement  inconsistent  with  starting 
as  a  courier  with  the  defendant  on  the  1st  June,  he  is 
prejudiced  by  putting  faith  in  the  defendant  s  assertion : 
and  it  would  be  more  consonant  vrith  principle,  if  the 
defendant  were  precluded  from  saying  that  he  had  not 
broken  the  contract  when  he  declared  that  he  entirely 
renounced  it     Suppose  that  the  defendant,  at  the  time 
of  his  renunciation,   had  embarked  on  a  voyage  for 
AusiraHa,  so  as  to  render  it  physically  impossible  for 
him  to  employ  the  plaintiff  as  a  courier  on  the  continent 
oi  Europe  in  the  months  oiJune,  July  and  August  1852 : 
according  to  decided  cases,  the  action  might  have  been 
brought  before  the  Ist  June;  but  the  renunciation  may 
have  been  founded  on  other  facts,  to  be  given  in  evi- 
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dehce,  which  would  equally  have  rendered  the  defend-      \  1853. 

ant's  performance  of  the  contract  impossible.     The  man     SocHSTsa 

who  wrongfully  renounces  a  contract  into  which  he  has  dkla  Toua. 

deliberately  entered  cannot  justly  complain  if  he  is 

immediately  sued  for  a  compensation  in  damages  by  the 

man  whom  he  has  injured :  and  it  seems  reasonable  to 

allow  an  option  to  the  injured  party,  either  to  sue 

immediately,  or  to  wait  till  the  time  when  the  act  was 

to  be  done,  still  holding  it  as  prospectively  binding  for 

the  exercise  of  this  option,  which  may  be  advantageous 

to  the  innocent  party,  and  cannot  be  prejudicial  to  the 

wrongdoer.     An  argument  against  the  action  before  the 

1st  of  June  is  urged  from  the  difficulty  of  calculating 

the  damages:    but   this   argument    is   equally  strong 

against  an  action  before  the  1st  of  September^  when  the 

three  months  would  expire.     In  either  case,  the  jury  in 

assessing  the  damages  would  be  justified  in  looking  to 

all  that  had  happened,  or  was  likely  to  happen,   to 

increase  or  mitigate  the  loss  of  the  plaintiff  down  to 

the  day  of  trial.     We  do  not  find  any  decision  contrary 

to  the  view  we  are  taking  of  this  case.    I^h  v.  Patter'- 

son  (a)  only  shews  that,  upon  a  sale  of  goods  to  be 

delivered  at  a  certain  time,  if  the  vendor  before  the  time 

gives  information  to  the  vendee  that  he  cannot  deliver 

them,  having  sold  them,  the  vendee  may  calculate  the 

damages  according  to  the  state  of  the  market  when 

they  ought  to  have  been  delivered.   ^If  this  was  a  sale 

of  specific  goods,  the"  action,  according  to  Bawdell  v. 

Parsims  (b),  might  have  been  brought  before  that  time, 

as  soon  as  the  vendor  had  sold  and  delivered  them  to 

another.     Pkillpotts  v.  Evans  {c)  was  a  similar  case : 

(ri)  8  TamU,  640.  (b)  10  Eati,  369. 

(c)  5  Af.  5   fr.  475. 
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1858,  ^^^  ^^^  o°^J  question  there  was  as  to  the  mode  of 
HocHSTEB  calculating  the  damages  on  a  breach  of  contract  for  the 
sale  and  delivery  of  wheat ;  the  Court  very  properly 
holding  that  the  plaintiff  was  entitled  to  damages 
according  to  the  state  of  the  market  when  the  wheat 
was  to  be  delivered;  the  Court  professing  to  proceed 
upon  the  rule  laid  down  in  Startup  v.  Cortazzi(a\ 
where  no  question  arose  as  to  the  right  to  bring  an 
action  before  the  stipulated  day  of  delivery  on  a  renun- 
ciation of  the  contract.  Parke  B.,  whose  dicta  are 
entitled  to  very  great  weight,  certainly  does  say  in 
Phillpotts  V,  Evans  (i),  with  reference  to  the  notice  by 
the  defendants  that  they  would  not  accept  the  com : 
*'  I  think  no  action  would  then  have  lain  for  the  breach 
of  the  contract,  but  that  the  plaintifis  were  bound  to 
wait  until  the  time  arrived  for  delivery  of  the  wheat,  to 
see  whether  the  defendant  would  then  receive  it"  But 
the  learned  Judge  might  suppose  that  the  notice  did  not 
amount  to  a  renunciation  of  the  contract ;  and,  if  he 
thought  that,  after  such  a  renunciation^  the  plaintiffs 
were  bound  to  proceed  with  the  performance  of  the 
contract  on  their  part,  and  to  incur  expense  and  loss  in 
tendering  the  wheat  before  they  could  have  any  remedy 
on  the  contract,  we  cannot  agree  with  him.  In  Ripley  v. 
M^CIure{c)  it  is  said  that,  under  a  contract  for  the  sale 
and  delivery  of  goods,  a  refusal  to  receive  them  at  any 
time  before  they  ought  to  be  delivered  was  not  neces* 
sarily  a  breach  of  the  contract :  but  the  Court  intimated 
no  opinion  upon  the  question  whether,  there  being  a 
contract  to  do  an  act  at  a  future  day,  if  one  party  before 
the  day  renounces  the  contract,  the  other  thereupon  has 

(a)  2  C.  Af.  fr  R.  165.  (6)  5  Af.  ^  H^.  477. 

(r)  4  Exch,  345. 
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a  remedy  for  a  breach  of  the  contract     And  they  held        1853. 
that  a  refusal  by  one  party  before  the  day  when  the  act     hochbter 
is  to  be  done,  if  unretracted,  woald  be  evidence  of  a   jy^  la  Toua. 
continual  refusal  down  to,  and  inclusive  of,  the  time 
when  the  act  was  to  be  done.     The  only  other  case 
cited  in  the  argument  which  we  think  it  necessary  to 
notice  is  Planchi  v.  Colbum  (a),  which  appears  to  be  an 
authority  for  the  pUintiff.     There  the  defendants  had 
engaged  the  plaintiff  to  write  a  treatise  for  a  periodical 
publication.     The  plaintiff  commenced  the  composition 
of  the  treatise ;  but,  before  he  had  completed  it,  and 
before  the  time  when  in  the  course  of  conducting  the 
publication  it  would  have  appeared  in  print,  the  pub- 
lication was  abandoned.  The  plaintiff  thereupon,  without 
completing  the  treatise,  brought  an  action  for  breach  of 
contract     Objection  was  made  that  the  plaintiff  could 
not  recover  on  the  special  contract  for  want  of  having 
completed,  tendered  and  delivered  the  treatise,  according 
to  the  contract     Tindal  C.  J.  said:  ''The  fact  was, 
that  the  defendants  not  only  suspended,  but  actually 
put  an  end  to,  *  The  Juvenile  Library;^  they  had  broken 
their  contract  with  the  plaintiff."     The  declaration  con- 
tained counts  for  work  and  labour:    but  the  plaintiff 
appears  to  have  retained  his  verdict  on  the  count  framed 
on  the  special  contract,  thus  shewing  that,  in  the  opinion 
of  the  Court,  the  plaintiff  might  treat  the  renunciation 
of  the  contract  by  the  defendants  as  a  breach,  and 
maintain  an  action  for  that  breach,  without  considering 
that  it  remained  in  force  so  as  to  bind  him  to  perform 
his  part  of  it  before  bringing  an  action  for  the  breach  of 
it     If  it  should  be  held  that,  upon  a  contract  to  do  an 

(a)  8  Bing,  14. 
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1853.  BCt  on  a  future  day,  a  renunciation  of  the  contract  by 
HocHBTER  o"©  party  dispenses  with  a  condition  to  be  performed  in 
De  laTovk.  ^^  meantime  by  the  other,  there  seems  no  reason  for 
requiring  that  other  to  wait  till  the  day  arrives  before 
seeking  his  remedy  by  action :  and  the  only  ground  on 
which  the  conditio^  can  be  dispensed  with  seems  to  be, 
that  the  renunciation  may  be  treated  as  a  breach  of  the 
contract 

Upon  the  whole,  we  think  that  the  declaration  in  this 
case  is  sufficient  It  gives  us  great  satisfaction  to  reflect 
that,  the  question  being  on  the  record,  our  opinion  may 
be  reviewed  in  a  Court  of  Error.  In  the  meantime  we 
must  give  judgment  for  the  plaintiff. 

Judgment  for  plaintiff. 


Saturday       Thc  QuEEN,  OH  the  prosecution  of  Whittle  and 

June  26th.  ^ 

Robinson,  against  The  Commissioners  of  Land 
Tax  for  the  Towee  Division,  Middlesex. 

tTeComLv     ]\|ANDAMUS,  directed  to  the  Commissionere  ap- 
sionersofland  pointed  for  putting  in  execution,  within  and  for 

MZy  in  BSSC88" 

ing  the  con-      the  Tower  Division  in  Middlesex,  the  Act  of  Parliament 

tnbationa  by 

the  seveial        passed  &c.,  and  another  Act  &c.   (stat  38  G.  3.  c.  5., 

parishes  withiD    ,,  -  .•  -j  tt.     »*  .  .  ,       , 

a  DiTision.  is       ^^  grantmg  an  aid  to  His  Majesty  by  a  land  tax,  to 
bj?sut.38G^3.  ^  raised  in  Great  Britain^  for  the  service  of  the  year 

e.  5.  «•  8.,  but 

by  Stat  38  (7.3. 

e.  60.  f.  74.  (reenacted  by  stat.  42  G.  3.  c.  116.  i.  180.),  which  treats  the  quoU  payable 

by  each  parish  towards  making  up  the  amount  chained  on  the  Division  as  permanent 

at  ito  then  proportion  to  the  other  parishes  of  the  Division. 

And  this  is  not  altered  by  any  later  enactment. 

Where,  therefore  such  quota  had,  up  to  the  year  1862,  been  unchanged  for  150  yeara,  it 
was  held  that  the  Commissioners  were  right  in  continuing  the  assessment  for  that  year  at 
such  quota,  although  the  result  was  that  an  unequal  poundage  was  levied  in  the  several 
parishes.  ^       r        -o 
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1798;"  Stat.  53  G.  3.  c.  142.,  <'to  explain  and  amend 
several  Acts  relative  to  the  land  tax;"  stat  42  G.  3. 
e.  116.,  ^'for  consolidating  the  provisions  of  the  several 
Acts  passed  for  the  redemption  and  sale  of  the  land  tax, 
into  one  Act,  and  for  making  further  provision  for  the 
redemption  and  sale  thereof;"  &c. ;  staL  6  G.  4,  c.  32., 
''to  provide  for  the  application  of  moneys  arising  in 
certain  cases  of  assessments  for  land  tax  in  Great  Britain;^ 
Stat  4  &  5  W.^.c.  60.,  ''  to  amend  the  laws  relating  to 
the  land  and  assessed  taxes,  and  to  consolidate  the  board 
of  stamps  and  taxes ;"  and  stat  6  &  7  W.  A.  c  97.,  «  for 
continuing  and  making  perpetual  the  duty  on  certain 
offices  and  pensions.").  The  writ  recited  that  that  part 
of  Middlesex  which  in  the  first  mentioned  Act  is 
described  as  The  rest  of  the  county  of  Middlesex^  before 
and  at  the  time  of  passing  that  Act  was,  and  from 
thenceforth  continually  hitherto  hath  been,  and  still  is, 
divided  into  certain  Divisions,  respectively  chargeable 
and  charged  with  the  several  proportions  which  ought 
to  be  charged  thereon  respectively  for  and  towards  the 
raising  and  making  up  of  the  whole  sum,  pursuant  to 
the  statutes  in  that  case  &c.,  from  time  to  time  chaiged 
upon  that  part  of  Middlesex,  in  respect  of  the  sum  by 
the  first  mentioned  Act  charged  upon  that  part  of  the 
said  county;  "of  which  said  Divisions  your  said  Tower 
Division,  dining  all  the  time  aforesaid,  hath  been  and 
still  is  one,  and  during  all  the  time  aforesaid  hath  con- 
sisted, and  still  does  consist,  of  divers  parishes  and 
places,  which,  during  all  the  time  aforesaid,  respectively, 
have  been  and  still  are  separately  assessed  to  the  land 
tax  for  raising  in  each  such  parish  and  place  its  |Hx>por- 
tion  or  quota  of  the  amount  of  land  tax  from  time  to 
time  chained  and  chaigeable  on  the  whole  of  the  Tinoer 
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Division,^  to  wit  &c. :  the  writ  then  set  out  the  names 
of  the  parishes  and  places,  which  included  Christ  Church 
and  Old  Artillery  Ground.  That  the  total  amount  of 
land  tax,  which  on  25th  March  last  past,  and  from  thence 
until  and  at  the  time  of  the  meeting  of  the  Commissioners 
on  2d  April  last  past,  hereinafter  mentioned,  was  and 
still  is  chargeable  and  charged  upon  the  said  part  de- 
scribed as  aforesaid  as  The  rest  of  the  county  of  Middlesex^ 
amounts  to  107,602/.  lU.  7cf.,  whereof,  during  all  the 
time  last  aforesaid,  and  at  the  time  of  the  said  meeting 
on  2d  April  last  past,  the  proportion  chargeable  and 
charged  on  the  said  division  amounted  and  amounts  to 
29,964/.  15tf.  0^.,  whereof  10,740/.  U.  \0\d.,  during  all 
the  time  last  aforesaid,  had  been  and  is  redeemed. 
That,  before  and  on  the  said  25th  March  last  past,  and 
from  thenceforth  continually  until  and  at  the  time  of 
the  said  meeting,  the  total  value  of  all  and  every  manors, 
&c.,  and  all  other  yearly  profits,  and  all  hereditaments 
of  what  nature  or  kind  soever  they  be,  situate,  lying  and 
being,  happening  or  arising,  within  the  Tower  Division 
upon  which  the  land  tax,  during  all  the  time  last  afore- 
said, hath  been  and  now  is,  pursuant  to  the  statutes  in 
such  case  &c.,  chargeable,  and  not  redeemed  or  exone- 
rated during  all  the  time  last  aforesaid,  was  and  now  is 
472,427/.,  by  the  year,  being  the  aggregate  of  the  annual 
values  of  all  and  every  the  said  manors,  &c.,  and  all 
other  yearly  profits,  and  all  hereditaments  &&,  situate 
&C.  within  the  Tower  Division,  then  and  now  chargeable 
as  aforesaid,  and  not  redeemed,  in  the  said  several 
parishes  and  places  respectively:  which  said  several 
annual  values,  in  the  said  parishes  and  places  respec- 
tively, during  all  the  time  last  aforesaid,  were  and  still 
are  as  follows,  that  is  to  say :  the  said  parish  &c.  (stating 
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the  respective  values).     That  an  equal  taxation  and        1858. 

assessment  of  the  land   tax»  during  all  the  time  last  The  Queen 

aforesaid,  and  now  chargeable  and  charged  upon  the  i,^„dTax 
said  Division,  and  unredeemed,  made,  pursuant  to  the      Commib- 

'  '    *^  8IONEB8. 

Statutes  &c.,  within  the  said  Division,  and  within  every 
parish  and  place  therein  liable  to  be  assessed  &c.,  would 
cause  all  and  every  the  said  manors,  &c.,  and  all  other 
yearly  profits,  and  all  hereditaments,  &c.,  situate,  &c. 
within  the  Tower  Division,  respectively  chargeable 
thereto  as  aforesaid,  in  the  said  parishes  and  places 
respectively,  and  whereon  the  land  tax  has  not  been 
redeemed,  to  be  taxed  and  assessed  in  that  behalf  after 
a  rate  not  exceeding  one  shilling  in  the  pound  on  the 
annual  value  thereof  respectively,  to  wit  after  the  rate 
of  ten  pence  halfpenny  in  the  pound  on  the  annual 
value  thereof  respectively.  That  the  defendants  ''are 
in  possession  of  certain  documents  purporting  to  be. 
assessments  of  land  tax  in  the  said  several  parishes  and 
places  in  the  said  Division,  in  certain  former  years, 
according  to  certain  quotas  and  proportions ;  and  that 
the  said  last  mentioned  quotas  and  proportions,  when 
taken  in  computation  to  be  the  quotas  and  proportions 
of  the  assessments  of  land  tax  on  the  said  several  parishes 
and  places  for  the  year  commencing  on  the  25th  day  of 
March  now  last  past,  cause  the  land  tax  chargeable  and 
charged  on  the  said  Division  as  aforesaid  to  be  unequally 
taxed  and  assessed,  within  the  said  Division  and  within 
every  parish  and  place  therein  liable  to  be  assessed  as 
aforesaid;  that  is  to  say"  &c.,  stating  the  rates  in  the 
pound  in  the  several  parishes  and  places,  which  varied 
from  6cf.  to  2j?.  7cf.  in  the  pound,  and  amounted  to 
Is.  Sd.  in  Christ  Church  and  to  2s.  2d.  in  Old  ArtiUery 
Groundy  "on  the  several  annual  values  of  the  respective 
manors,"  &c.,  "and   all   other   yearly"  &c.,  "and    all 
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other  hereditaments,"  &&,  <' situate,"  &c.  ''within  the 
said  Tower  DiTision/'  '*  and  whereon  the  land  tax 
had  not  been  redeemed."  That  the  Commissioners 
did,  on  2d  April  last  past,  duly  meet  for  the  purpose 
of  doing  all  such  things  as  should  be  requisite,  pur- 
suant  to  the  statutes,  for  taxing  and  assessing  the 
proportions  of  land  tax  chai^eablc  on  the  said  Division 
for  the  year  commencing  25th  March  last  past,  and  well 
knew  the  aforesaid  amounts,  values,  calculadons  and 
premises,  and  had  notice  thereof,  and  knew  the  same  to 
be  true,  and  were  then  and  there  requested  by  Joseph 
LedgoJd  Whittle^  on  behalf  of  himself  and  the  other 
inhabitants  of  Christ  Churchy  chargeable  to  the  land  tax 
within  the  Division,  and  by  Thomas  BobmsoUy  on  behalf 
&c.  (in  respect  of  Old  ArtUlery  Ground)^  '*  to  cause  the 
said  proportion  of  land  tax  then  chargeable  and*  charged 
on  the  said  Division  as  aforesaid  to  be  then  and  there 
equally  taxed  and  assessed  within  the  said  Division,  and 
within  every  parish  and  place  therein  liable  to  be 
assessed  as  aforesaid,  according  to  the  best  of  your 
judgments  and  discretion,  pursuant  to  the  statutes  in 
such  case**  &c  But  that  the  Commissioners  present, 
disregarding  the  statutes  &c.,  did  not  cause  &c.,  ''  but 
then  and  there  wholly  refused  and  neglected  so  to  do, 
or  to  exercise  any  judgment  or  discretion  whatsoever 
for,  in  or  towards  the  causing  the  said  proportions  of 
land  tax  to  be  equally  taxed  or  assessed  within  the  said 
Division,  and  within  every  parish  and  place  therein 
liable  to  be  assessed  as  aforesaid :  but,  on  the  contrary 
thereof,  did  theu  and  there,  under  colour  of  the  said 
former  assessments  and  quotas,  by  certain  pretended 
assessments,  then  and  there  made  contrary  to  the  form 
of  the  statutes  in  such  case"  &c.,  ''assume  to  cause  the 
said  proportions  of  land  tax,  then  chaiged  on  the  said 
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Division  as  aforesaid,  to  be  taxed  and  assessed  within 
the  said  Division,  and  within  every  parish  and  place 
therein  liable  to  be  assessed  as  aforesaid,  according  to 
the  quotas  and  proportions  of  the  said  assessments  for 
former  years,  without  any  regard  to  or  consideration  of 
the  annual  or  other  value  for  the  time  then  being  of  the 
manors,"  &a,  ^'and  all  other  yearly*'  &&,  ''and  all  other 
hereditaments"  &c,  ''situate,"  &c.  "within  the  said 
Tcfwer  Division,  then  respectively  chai^eable''&c,  "and 
whereon  the  land  tax  then  had  not  been  redeemed**  &c. 
"in  the  said  several  parishes'*  &c.:  the  Commissioners 
well  knowing  that  by  the  said  pretended  assessments 
they  caused  the  proportions  to  be  unequally  taxed  and 
assessed.  And  that  the  Commissioners  hitherto  neglected 
and  refused,  and  still  &c.,  to  cause  the  proportions  &c. 
to  be  equally  taxed  and  assessed,  to  the  damage  of 
divers  inhabitants  rateable  to  the  land  tax  within  the 
Division :  "  as  We  have  been  informed  by  the  complaint" 
of  «7.  X.  WJUtHe,  an  inhabitant  of  CTiriii  Church,  charged 
in  respect  of  a  house  there,  and  of  T.  Robinson,  an  in* 
habitant  of  Old  AriUkry  Ground,  charged  in  respect  of 
a  house  there.  The  writ  then  commanded  the  Commis- 
sioners to  meet,  "  and  cause  the  proportion  of  land  tax 
charged  on  the  said  Division  to  be  equally  taxed  and 
assessed  within  the  said  Division,  and  within  every 
parish  and  place  therein  liable  to  be  assessed  as  afore- 
said, according  to  the  best  of  your  judgments  and  dis- 
cretion, pursuant  to  the  statutes  in  such  case"  &c.,  "for 
the  year  commencing"  25th  March  1852:  and  to  enter 
an  adjournment  if  necessary,  and  do  other  things  re- 
quisite, "in  order  that  the  said  proportions  of  land  tax 
charged  on  the  said  Division  may  be  equally  taxed  and 
'  or  shew  cause  &c. 
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Return.  That  certoin  Commissioners  (named)  met 
'  for  putting  into  execution  the  Acts  of  Parliament  &a 
That  the  proportion  of  land  tax  chargeable  on  the 
Division,  to  be  raised  for  the  year  commencing  26tb 
March  18529  after  allowing  for  so  much  as  was  redeemed, 
amounted  to  19,246il  3«.  3^  That  a  major  part  of 
the  Commissioners  present  fnamed), ''  after  due  delibera- 
tion and  consideration  had  and  held  at  the  said  meeting, 
for  the  purpose  of  and  with  a  view  to  cause  the  said 
last  mentioned  sum  to  be  equally  taxed  and  assessed 
within  the  said  Division,  and  upon  all  the  several 
parishes  and  places  within  the  said  Division,  did, 
according  to  the  best  of  our  judgment  and  discretion, 
cause  to  be  chai^ged,  taxed  and  assessed,  within  the  said 
Division,  that  sum  upon  the  said  several  parishes  and 
places  within  the  said  Division,  as  by  the  statutes'*  &a, 
*^  in  the  several  sums,  quotas  and  proportions  following" 
'(stating  them).  <'  Which  said  several  sums,  quotas  and 
proportions,  so  charged  upon  the  said  several  parishes 
and  places  within  the  said  Division,  respectively,  are 
and  constitute  an  equal  taxing  and  assessment  of  the 
said  sum  of  19,246/.  3«.  3icf,  within  the  said  Division, 
and  in  the  said  several  parishes  and  places  within  the 
said  Division,  respectively,  according  to  the  best  of  the 
judgment  and  discretion  of  us,  the  said  Commissioners, 
according  to  the  true  intent  and  meaning  of  the  statutes 
in  such  case**  &c.  for  the  said  year  commencing  &c. 
And  that  the  Commissioners,  *<  in  pursuance  of  the  said 
assessments,  did  give  the  several  sums  so  charged  and 
assessed  on  the  said  several  parishes  in  charge  to  the  asses- 
sors of  the  said  several  parbhes,  respectively,  in  manner 
and  form  by  the  said  statutes  prescribed.''  And,  by  reason 
of  the  premises,  the  Commissioners  have  not  met  &c. 
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Plea.  That  the  Commissioners  did  nott  according 
to  the  best  of  their  judgment  and  discretion,  cause  to 
be  charged  &c.  the  proportion  of  land  tax  stated  to 
amount  to  19>246^  3^.  S^d.,  upon  &c.,  in  manner  and 
form  &c.  And  that  the  sums,  quotas  and  proportions, 
80  charged,  as  in  the  return  alleged,  upon  the  several 
parishes  &c.,  are  not  and  do  not  constitute  an  equal 
taxing  &c.  of  the  19,246il  Ss.  S^d.,  according  to  the  best 
of  the  judgment  &c. ;  in  manner  and  form  &c.  Con- 
clusion to  the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
Middlesex  Sittings  after  Michaelmas  Term  1852,  a  spe- 
cial verdict  was  found,  the  material  facts  of  which  were 
as  follows. 

Immediately  after  the  passing  of  the  Land  Tax  Act, 
4l  W.  &  M*  c.\,y  that  part  of  Middlesex  described  in 
Stat  38  G.  3.  c.  5.  as  The  rest  of  the  county  of  Middlesex 
was,  and  thence  continually  has  been,  and  still  is, 
divided  into  Divisions  respectively  chargeable  and 
charged  with  the  several  proportions  which  ought  to 
be  charged  thereon  respectively  towards  making  up  the 
whole  sum,  pursuant  to  the  several  Land  Tax  Acts  from 
time  to  time,  charged  upon  that  part  of  Middlesex^  the 
Tower  Division  being  one,  and  consisting  of  the  parishes 
and  places  named  in  the  writ  And  the  Commissioners, 
during  all  the  time  aforesaid,  have  caused  the  amount 
ftom  time  to  time  assessed  on  the  whole  Division  to  be 
assessed  within  the  Division  by  assessing  within  each 
parish  a  separate  amount,  so  that  the  several  sums 
amounted  to  the  whole  sum  assessed  on  the  Division, 
tc^ther  with  authorized  incidental  expenses.  And  that, 
*^  with  occasional  fractional  variations  of  no  moment,  the 
said  several  sums,  so  from  time  to  time  assessed  as 
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The  Queen  respectively,  have,  in  each  and  every  year,  for  which 
such  assessment  as  aforesaid  was  made  on  the  said 
Division,  since  the  first  assessment  thereof,  under  the 
first  of  the  said  Land  Tax  Acts,  borne  the  same  relative 
proportions  each  of  them  to  the  whole  sum  at  such 
respective  times  assessed  upon  the  said  Division."  That 
the  amount  of  land  tax,  which  on  25th  March 
1852  was  chargeable  upon  that  part  of  Middlesex^  was 
107,602il  l\s.7d.;  and  the  proportion  chargeable  to 
the  TViMrDivision  was  29,964/.  15«.0^.,and,  after  allow- 
ing for  so  much  as  was  redeemed,  was  1 9,2462.  Ss.  3^ 
That  the  Commissioners,  at  the  time  of  their  meeting 
*^  were  and  still  are  in  the  possession  of  certain  docu- 
ments, being  assessments  of  land  tax  in  the  said  several 
parishes  and  places  in  the  said  Tower  Division,  for 
each  and  every  year  fix>m  the  year  1693  down  to  the 
year  1851:  and  that  such  assessments  were  made 
according  to  certain  proportions,  being  the  proportions 
in  this  behalf  before  mentioned :  and  that  the  said  pro- 
portions, when  taken  in  computation  as  and  for  the 
proportions  of  land  tax  to  be  assessed  on  the  said 
several  parishes  and  places  for  the  year  commencing  the 
25th  day  of  March  A.  d.  1652,  caused  the  land  tax 
chaigeable  and  chaiiged  on  the  said  Division  to  be 
unequally  taxed  and  assessed  within  the  said  Division, 
and  within  every  parish  and  place  therein  liable  to  be 
assessed  as  aforesaid:  that  is  to  say,  according  to  and 
at  the  sevend  rates  to  the  said  writ  of  mandamus  in  that 
behalf  re^ctively  within  mentioned  and  enumerated, 
and  therein  complained  of.'*  They  were  then  set  out 
That  the  proportions  mentioned  in  the  writ  as  causing 
an  unequal  assessment  **  have  been  uniformly  and  con- 
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tinuously,  and  without  change  or  alteration,  charged, 
taxed  and  assessed  upon,  and  levied  and  paid  by,  the 
several  parishes  and  places  respectively  within  the  said 
Division,  so  liable  as  aforesaid,  as  and  for  the  proportions 
of  land  tax  chargeable  upon  and  payable  by  such  several 
parishes  and  places,  during  each  and  every  one  hundred 
and  fifty  years  next  before  and  ending  with  the  25th 
day  of  March  A.  n.  1852."  That  the  Commissioners 
met  on  2d  AprU  1852,  for  the  purpose  of  doing  all 
things  requisite,  pursuant  to  the  statutes,  for  taxing  and 
assessing  the  proportions  for  the  year  commencing  25th 
March  1852,  and  had,  at  the  time,  notice  and  informa- 
tion of  the  premises,  and  were  required,  by  the  persons 
mentioned  in  the  writ,  ''to  cause  the  said  proportion  of 
land  tax,  chargeable  and  charged  in  the  said  Tower 
Division,  to  be  equally  taxed  and  assessed  within  the 
said  Division,  and  within  every  parish  and  place  therein 
liable  to  be  assessed  as  aforesaid,  according  to  the  best 
of  their  judgments  and  discretion,  pursuant  to  the 
statutes  in  that  case  made  and  provided*"  ''  That  the 
said  Commissioners,  so  assembled  as  aforesaid,  had,  long 
before  and  at  the  time  of  the  said  meeting,  full  and  ample 
materiak  to  enable  them,  the  said  Commissioners,  at  the 
said  meeting,  to  cause  the  proportion  of  land  tax  chaiiged 
on  the  said  Division  to  be  equally  taxed  and  assessed 
within  the  said  Division,  and  within  every  parish  and 
place  therein  respectively.  And  the  said  Commissioners 
did,  at  the  said  meeting,  take  into  consideration  and 
deliberate  upon  the  question.  Whether,  in  making  their 
assessments  of  land  tax  for  the  said  Divunon,  and  the 
said  several  parishes  and  places  therein,  for  that  year, 
they  were  bound  in  law  to  adhere  to  the  proportions 
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1863.  assessed,  within  the  said  Divisioa  and  within  the  said 

The  QuBBN  several  parishes  and  places,  by  the  said  old  assessments. 

Land  Tax  ^^  ^^^  bound  to  make  the  said  assessments  for  that 

CoMMiB-  y^Qf  according  to  the  altered  and  then  existinir  values  of 
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the  several  lands,  tenements  and  hereditaments,  subjects, 
matters  and  things,  liable  to  be  taxed  and  assessed  in 
that  behalf,  in  each  such  parish  and  place,  relatively  to 
each  other.  And,  upon  such  consideration  and  delibera- 
tion had,  the  said  Commissioners  did  then  and  there 
decide  that  they  were  bound  in  law  by  the  old  assess- 
ments, and  did  then  and  there  resolve  to  abide  by  and 
adhere  to  the  said  old  assessments,  without  regard  to  the 
relative  value  of  the  property  within  the  parishes  con- 
stituting the  Division  at  the  time  of  making  their  as- 
sessment for  the  year  commencing  the  25th  day  of 
March  a.  d.  1852.  And  the  said  Commissioners,  in 
accordance  with  their  said  resolution,  did  cause  the 
said  sum  of  19,246/.  3«.  3^c{.,  so  chargeable  as  aforesaid 
within  and  upon  the  said  Division,  to  be  taxed,  charged 
and  assessed,  within  the  said  Division  and  the  several 
parishes  and  places  in  the  same,  upon  the  several  lands, 
tenements  and  hereditaments,  subjects,  matters  and 
things  liable  to  be  so  taxed  and  assessed,  in  each  such 
parish  and  place  within  the  said  Division,  in  the  several 
sums  and  proportions  following :"  the  sums  and  propor- 
tions were  then  set  out.  And  those  sums,  quotas  and 
proportions  **  were  and  are  the  correct  sums,  quotas  and 
proportions,  in  that  behalf  to  be  assessed,  if  such  sums, 
quotas  and  proportions  ought  in  law  to  have  been  cal- 
culated according  to  the  said  old  assessments ;  but  that 
the  chaiging  and  taxing  upon  the  said  several  parishes 
and  places  within  the  said  Division  of  the  said  several 
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sumsy  quotas  and  proportions,  so  charged,  taxed  and 
assessed  as  aforesaid,  does  not  constitute,  nor  is  the  same, 
an  equal  taxing  charging  or  assessment  of  the  said  sum  of 
19M6L  3s.  3^.,  nor  of  the  said  sum  of  29,964/.  I5s.  O^d., 
within  the  said  Division  and  within  the  said  several 
parishes  and  places,  upon  the  said  several  lands,  tene- 
ments and  hereditaments,  subjects,  matters  and  things 
therein  liable  to  be  charged  and  assessed  to  the  land  tax 
according  to  the  relative  values  thereof  as  between 
those  parishes,  respectively,  in  reference  to  one  another, 
on  the  25th  day  of  March  a.  d.  1852.  And  that,  except 
as  aforesaid,  and  except  in  adhering  to  and  abiding  by, 
and  so  as  aforesaid  deciding  and  determining^  in  the 
exercise  of  their  judgment  and  discretion,  to  adhere  to 
and  abide  by  the  said  old  sums,  quotas  and  proportions, 
and  in  taxing  and  assessing,  and  deciding  and  determining 
to  tax  and  assess,  the  said  several  parishes  and  places 
within  the  said  Division,  according  and  with  reference 
to  the  said  old  sums,  quotas  and  proportions^  and  to 
them  only,  the  said  Commissioners  did  not,  at  their  said 
meeting,  use  or  exercise  any  judgment  or  discretion, 
with  reference  to  the  taxing,  charging  and  assessing  of 
the  sakl  sum  of  19,246/.  3^.  S^i/.,  or  the  said  sum  of 
29,964/.  15«.  0^.,  within  the  Totoer  Division,  and  the 
said  several  parishes  and  places  within  the  same." 
''That  the  said  charging,  taxing  and  assessment,  so 
made  by  the  said  Commissioners  at  their  said  meeting, 
was  so  made  by  them  honestly  and  bona  fide,  and 
under  the  supposition  that  the  same  was  lawfully  made 
according  to  the  true  construction  of  the  statutes  in 
such  case  made  and  provided.  But  whether"  &c.  (leaving 
the  issue  to  the  Court). 
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The  case  was  twice  argued,  namely  in  Easter  (a)  and 
Trinity  {b)  Terms  1853,  by  WaUon  for  the  Crown,  and  Sir 
F.  Thesiger  for  the  defendants.  The  points  insisted  upon 
will  sufficiently  appear  from  the  judgment.  Reference 
was  made  to  the  case  of  the  Westminster  Land  Tax  Com- 
missioners  (c),  Regina  v.  Commissioners  of  Land  Tax  (rf>, 
Williams  v.  Pritchard  (e),  Perclmrd  v.  Ueywood  (g\ 
Wards.  Const {Ky 

Cur.  adv,  vult. 


Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court 

This  mandamus,  reciting  that  the  assessments  to  the 
land  tax  on  the  parishes  and  places  within  the  Tower 
Division  were  unequal  in  proportions  varying  from  6d, 
in  the  pound  to  2s.  7d.  in  the  pound,  commanded  the 
Commissioners  for  that  Division  to  cause  the  land  tax 
charged  therein  to  be  equally  assessed  in  those  parishes 
and  places.  The  return  stated  that  the  proportions 
complained  of  were  in  the  judgment  of  the  Commis- 
sioners according  to  law.  And  the  verdict  finds  that 
the  assessments  to  the  land  tax  on  those  parishes  and 
places  have  been  in  those  proportions  from  the  year 
1693  to  the  present  time.  And  so  the  question  is 
raised.  Whether  those  proportions  are  contrary  to  law. 

For  the  prosecutors,  it  was  argued  that  the  duty  of 


(a)  May  4.     Before  Lord  Campbell  C  J.,  Wightmany  Erie  and  Cnmp' 
ton  Je. 

(6)  June  1 1.    Before  the  same  Judges. 

(c)  Parker,  74.  (rf)  16  Q.  B.  381. 

(e)  4  T,  It.  2.  (y>  8  T.  R.  468. 

(A)  10  B.  ^  C.  635. 
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the  Conamissioners  is  regulated  bj  stat.  38  G.  3.  c.  5.  s.  8., 
commanding  them  to  cause  the  sums  fixed  for  their 
Divisions  to  be  equally  assessed  within  the  parishes  or 
places  therein,  according  to  the  best  of  their  judgment ; 
that  they  had  knowingly  caused  those  sums  to  be 
unequally  assessed  within  those  parishes  and  places, 
contrary  to  the  statute ;  and  that  they  were  not  justified 
in  thus  violating  a  clear  enactment  by  the  usage  stated 
in  the  verdict.  But  we  are  of  opinion  that  this  argu- 
ment fisdls,  on  the  ground  that  the  duty  of  the  Commis- 
sioners, in  causing  the  districts  of  their  Divisions  to  be 
assessed,  is  not  regulated  by  stat.  38  G,  3.  c.  5.  a.  8., 
granting  an  aid  under  the  name  of  land  tax  for  the  year 
1798,  but  by  stat  38  G,  3.  c.  60.,  making  perpetual  a 
part  of  that  land  tax  so  granted  for  a  year,  and  effecting 
a  change  both  in  the  nature  of  the  tax  and  in  the  mode 
of  assessing  it 

In  support  of  this  opinion,  we  proceed  to  shew: 
1st,  the  nature  of  the  land  tax  under  stat  38  G*  3.  c.  5., 
and  then  the  change  made  by  stat.  38  G.  3.  c.  60.  and 
the  other  statutes  made  in  furtherance  thereof. 

By  stat  4  fV,  &  M.  c.  1.  the  Parliament  granted  an 
aid  of  4«.  in  the  pound  upon  all  property ;  which,  for 
our  present  purpose,  we  class  under  the  heads  of  per- 
sonal property,  salaries  and  land :  and  provisions  were 
made  for  the  effective  assessment  of  these  three  kinds  of 
property.  Under  these  provisions  the  kingdom  became 
parcelled  into  Divisions  for  which  separate  commissioners 
acted;  and  these  Divisionsbecame  parcelled  into  parochial 
and  other  Districts,  for  which  separate  assessors  acted. 
And,  in  this  judgment,  we  have  thought  it  best  to  use 
"Division"  and  "District'-  to  denote  these  meanings; 
for  we  have  felt  that  the  want  of  two  such  terms  in  the 
2  z  2 
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1863.  statutes  on  this  subject  has  made  the  subject  less  clear 

The  Queen  ^^*"  *^  might  be.     Under  Stat.  4  fF.  &  M.  c.  h  the 

Land  Tax  assessments  for  the  Districts,  shewing  the  quota  to  be 

CoMMis-  pajj  by  each,  were  to  be  returned  by  the  assessors  to  the 
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commissioners;  and  the  commissioners  were  to  make 
duplicate  copies  of  all  the  assessments  in  their  Division, 
one  for  the  Receiver  General  and  one  to  be  returned  to 
the  Remembrancer  in  the  Exchequer,  shewing  the  quota 
to  be  paid  by  the  Division  and  the  quota  to  be  paid 
by  each  District  of  the  Division ;  the  aggregate  of  the 
quotas  for  the  Divisions  giving  the  total  produce  of  the 
tax. 

In  the  early  part  of  this  reign,  grants  of  aids  were 
repealed,  varying  slightly  in  name  and  form,  the  inap- 
propriate name  of  land  tax  not  at  first  appearing  in  the 
title  of  the  Acts,  and  the  form  at  first  being  for  a  pound 
rate  on  all  the  rateable  subjects.  Ultimately  these 
grants  resulted  in  an  annual  grant  of  a  fixed  sum,  called 
<<  an  aid  by  a  land  tax."  That  sum  was  charged  by  the 
statute  in  fixed  proportions  upon  the  different  Divisions; 
and  these  proportions  appear  to  have  been  taken  from 
the  duplicates  of  the  assessments  returned  under  stat 
4  fV.ScM.  c.  1. 

We  find  no  enactment  dividing  the  fixed  proportion 
of  the  Division  in  fixed  proportions  among  the  Districts 
thereof,  so  as  to  give  a  statutable  sanction  to  the  usage 
in  that  respect,  which  is  found  by  the  verdict  to  have 
been  followed  from  1693  to  the  present  time  in  this 
Division.  On  the  contrary,  the  commissioners  are  di- 
rected to  cause  the  fixed  proportion  for  the  Division  to 
be  levied  by  causing  the  personalty  and  the  salaries  to 
be  assessed  in  each  District  at  four  shillings  in  the  pound, 
and  the  land  in  each  District  to  be  so  assessed,  by  an  equal 
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pound  rate,  as  that  the  produce  of  the  rate  on  the  land,        1853. 
when  added  to  the  produce  of  the  other  rate  of  four    xhe  Queen 
killings  in  the  pound,  should  make  up  the  fixed  pro-     Land  Tax 
portion  for  the  Division.     It   is  obvious   that,  if  this 
direction  had  been  followed,  the  amount  to  be  chai^d 
on  the  land  was  contingent  on  the  annual  produce  by 
the  other  rate ;  and  that,  as  the  value  of  personal  pro- 
perty and  salaries  increased,  the  amount  to  be  raised 
from  the  land  would  be  lessened  and  might  entirely 
cease. 

Stat.  38  G.  8.  c.  5.  is  in  the  accustomed  form :  and 
the  direction  to  the  commissioners  for  assessing  is  to  the 
effect  contended  for  by  the  prosecutors :  and  that  direc- 
tion does  not  seem  to  support  the  usage  which,  according 
to  the  verdict,  has  prevailed  in  this  Division  from  1693 
to  the  present  time.  That  usage  may  be  accounted  for : 
because,  for  some  years  after  1693,  an  effective  valuation 
in  that  year  would  remain  substantially  correct;  and, 
after  those  years,  the  usage  may  have  remained  unques- 
tioned, or  been  preferred  to  an  annual  valuation  and 
assessment  founded  thereon.  In  our  present  judgment, 
it  is  not  necessary  to  decide  on  the  origin  or  the  legality 
of  this  usage :  but  the  law  for  assessing  to  the  land  tax, 
and  the  mode  of  executing  that  law  prevailing  in  1798, 
should  be  understood  for  the  sake  of  understanding  the 
change  introduced  in  that  year  by  stat.  38  G.  3.  c.  60., 
to  the  consideration  of  which  we  now  proceed. 

The  object  of  the  Legislature,  in  passing  this  statute, 
was  to  support  the  public  credit  by  making  a  part  of 
the  national  debt  a  charge  upon  the  land.  The  statute 
passed  in  June  1798,  while  the  assessments  under  stat. 
38  G.  3.  c.  5.  were  in  the  course  of  being  made;  for 
by  that  statute  the  process  for  assessing  is  to  begin  after 
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the  30th  of  April  1798,  and  the  duplicates  of  the  com- 
pleted assessments  are  to  be  returned  by  the  8th  of 
August  1798:  the  assessors  of  the  Districts  are,  by  this 
statute,  directed  to  divide  their  assessments.  Thus,  in 
the  course  of  formation  into  the  three  heads  of  property 
before  mentioned,  namely  personalty,  salaries  and  lands, 
so  much  of  the  assessment  for  that  year  as  should 
charge  the  land  is  made  a  perpetual  charge  thereon, 
subject  to  redemption  in*  the  manner  and  with  the 
limitations  explained  more  particularly  after  we  have 
considered  the  effect  of  this  process  on  the  two  other 
heads  of  property  subject  to  assessment.  As  the 
land  was  before  subject  to  a  contingent  amount,  de- 
pending upon  the  produce  from  the  other  sources, 
and  would  for  the  future  be  charged  with  a  fixed  sum, 
it  became  necessary  to  alter  the  mode  of  chaining  those 
other  sources  in  the  future  annual  grants  of  a  tax  on 
them.  And  accordingly  we  find,  in  stat  39  G.  3.  c.  3., 
passed  in  December  1798,  for  granting  the  tax  on  those 
heads  for  1799,  that  the  commissioners  are  no  longer 
directed  to  apportion  the  fixed  proportion  for  their 
Division  among  the  Districts,  and  to  cause  the  proportion 
for  each  District  to  be  levied  by  a  rate  of  foiu:  shillings 
in  the  pound  on  the  personalty  and  salaries,  and  the 
residue  on  the  land:  but,  the  assessments  of  the  Districts 
for  1798,  under  stat.  38  G.  3.  c.  5.,  being  assumed  to  be 
divided  under  the  heads  of  land,  personalty  and  salaries, 
and  the  quota  in  that  assessment  for  each  District  upon 
land  to  be  disposed  of  by  stat.  38  G.  3.  c.  60.,  then  the 
quota  in  the  same  assessment  for  each  District  upon 
personalty  is  taken  to  be  a  fixed  quota  for  that  District 
under  that  head,  and  is  to  be  levied,  not  by  a  tax  of 
four  shillings  in  the  pound,  but  by  an  equal  pound  rate 
upon  that  District,  sufficient  to  raise  that  fixed  quota 
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And^  with  respect  to  the  quota  for  salaries  in  the  assess- 
ment 1798  for  each  District,  the  District  is  di6cha|ged 
therefrom ;  but  the  salaries  are  to  be  charged  where  the 
office  is  executed,  at  a  rate  not  less  than  the  rate  in  the 
assessment  of  1798;  and  some  annuities  under  this 
head,  payable  at  the  Exchequer,  are  made  liable  to  four 
shillings  in  the  pound  at  the  place  of  payment  This 
arrangement,  fixing  ar  quota  for  each  District  in  respect 
of  personalty,  is  enacted  by  the  earlier  sections  of  the 
statute.  And  sect  8  provides  for  a  deficiency  in  the 
collection,  from  inability  to  pay,  or  from  mistake  or 
otherwise,  by  giving  the  commissioners  a  power  to  make 
a  reassessment  on  the  place  in  which  the  defect  occurs 
as  shall  seem  agreeable  to  justice:  and  it  is  also  pro- 
vided that  the  assessment  is  not  to  exceed  four  shillings 
in  the  pound.  It  is  thus  apparent  that  the  Legislature, 
after  stat  38  G.  3.  c.  60.,  treated  the  fixed  proportion  of 
the  Division  as  apportioned  among  the  Districts  thereof 
in  a  fixed  quota  for  each  District  In  respect  of  per- 
sonalty, it  also  treated  the  quota  theretofore  assessed  on 
each  District  in  respect  of  salaries  as  in  one  sense  fixed ; 
for  it  transferred  that  charge  from  the  District  to  the 
place  of  the  office,  and  so  exempted  the  District  there- 
from. And  thus  the  duty  imposed  on  the  commis- 
sioners, by  Stat  38  G,  3.  c.  5.,  as  to  causing  personalty 
and  salaries  to  be  equally  assessed  throughout  the 
Districts  of  their  Divisions,  was  at  an  end  ;  and  the  quota 
for  each  District  as  to  personalty,  under  stat  39  G.  3. 
c.  3.,  became  fixed  by  reference  to  the  assessment  for 
1798,  nearly  to  the  same  extent  as  the  quota  for  each 
Division  had  become  fixed  by  reference  to  the  assess- 
ment under  stat  4  W.ScM.c.  1. 

We   arc    thus 'brought   to  the    point  governing  the 
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1853.  present  case:  namely,  the  duty  of  the  commissioners, 
The  QuEKjT  ®^^^£  ^^^  ^®  ^'  3'  ^'  6^'*  ^"  respect  of  causing  the  lands 
of  their  Division  to  be  assessed  to  the  land  tax  on  land. 

The  prosecutors  contend  that  their  duty  remained  as 
it  was  enacted  by  stat  38  G.  3.  c.  5.,  to  cause  so  much 
of  the  fixed  proportion  for  the  Division  as  was  charged 
on  land  to  be  assessed  equally  by  rates  on  all  the  lands 
of  the  several  Dbtricta  of  the  Division,  But  it  appears 
to  us  that  Stat.  38  G.  3.  c.  60.  created  a  fixed  quota  to 
be  raised  from  the  land  of  each  District,  and  that  the 
sections  we  are  about  to  mention  produce  that  effect. 

By  sect.  I  it  was  enacted  that  the  several  and  respective 
sums  charged,  by  virtue  of  stat.  38  G.  3.  c.  5.,  on  the 
Divisions  of  Great  Biitaifiy  in  respect  of  the  lands  therein, 
for  one  year,  should  continue  and  be  raised  yearly  for 
ever,  subject  to  redemption.  If  the  effect  of  this  section 
had  not  been  altered  by  those  that  follow,  a  quota 
would  have  been  fixed  for  each  estate  which  formed  the 
subject  of  a  separate  charge  in  the  assessment  for  1798. 
By  sect.  2  personalty  and  officers  are  exempted  from  the 
operation  of  that  Act  By  sect  3  the  sums  charged  or  to 
be  charged  in  the  assessments  then  being  made,  under  stat 
38  G.  3.  c.  5.,  on  personalty  and  offices  are  to  be  separated 
and  divided  from  the  remainder  of  the  moneys  chai^ged 
in  the  assessment  for  each  District,  and  are  to  be  so 
returned  in  the  duplicates  of  such  assessments  to  be 
transmitted  by  the  commissioners  to  the  Exchequer. 
By  sect.  8  it  was  made  lawful  for  the  commissioners 
to  contract  with  persons  having  a  preference,  as  owners 
or  otherwise,  in  respect  of  any  lands,  for  the  redemption 
of  the  land  tax  charged  thereon,  according  to  the  assess- 
ment made  or  to  be  made  under  stat  38  G.  3.  c.  5. 
This  power  of  redemption  applies  to  the  quota  chaiged 
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upon  the  particular  lands,  the  subject  of  the  contract. 
By  sect  68  it  was  enacted  that,  after  25th  March  1799, 
the  commissioners  might  sell  to  persons  not  entitled  to 
any  such  preference  the  whole  or  any  part  of  the  land 
tax  remaining  unsold  This  again  applies  to  the  quota 
for  each  particular  estate  in  the  assessment  for  1798. 
Then,  by  sect.  74,  it  is  enacted  that  the  whole  of  the 
land  tax  charged  on  any  District  shall,  notwithstanding 
the  dischaige  of  any  part  thereof,  continue  to  be  inserted 
in  the  certificate  of  assessment  to  be  signed  by  the 
commissioners  of  land  tax,  so  long  as  any  part  of  the 
proportion  of  land  tax  chaiiged  in  such  District  shall 
remain  payable;  and  that  all  lands  that  shall  not  be 
exonerated  by  virtue  of  this  Act  from  the  land  tax  shall 
continue  subject  to  a  new  yearly  assessment,  by  an  equal 
rate,  according  to  the  annual  value,  not  exceeding  four 
shillings  in  the  pound ;  and  that  such  part  of  the  said 
land  tax  which  shall  remain  payable  as  aforesaid  in  any 
District  shall  be  levied  in  the  same  manner  as  if  the 
lands  charged  with  the  land  tax  so  remaining  payable  as 
aforesaid  formed  an  entire  District,  and  according  to 
such  methods  as  are  prescribed  by  the  Act  of  the  present 
sessions  witli  respect  to  the  quota  of  each  District.  It  is 
under  this  section,  which  is  reenacted  by  stat.  42  G.  3. 
c.  116.  «•  180.,  that  the  commissioners  act  in  causing  the 
yearly  assessment  to  the  land  tax  on  land  to  be  made; 
and  their  duty  is  created  and  regulated  thereby:  and 
the  section,  in  our  understanding  of  it,  directs  that  the 
quota  for  the  land  of  the  District  on  the  assessment  of 
1798  made  for  that  year  under  stat.  38  G.  3.  c.  5.  should 
be  assumed  as  a  fixed  quota  for  the  District,  subject 
to  small  variations  mentioned  below,  and  subject  to 
redemption :  and  it  further  directs  an  annual  assessment 
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18/>3.  to  raise  the  unredeemed  part  of  that  quota  from  the 
ThTQuBEjT  unredeemed  part  of  the  land  of  the  District  It  seems 
to  us  that  the  quota^  here  taken  to  be  fixed  for  the 
land  of  the  District  as  the  quota  for  personalty,  was  in 
express  terms  enacted  to  be  fixed  by  stat  39  G.  3.  c.  3. ; 
and  the  same  express  enactment  was  not  used  in  the 
case  of  land,  because  the  enactment  was  to  be  adapted 
in  that  case  to  the  process  of  redemption,  which  did  not 
apply  to  personalty.  It  further  seems  to  us  that  the 
reference  to  the  quota  for  the  District  fixed  "  by  the 
Act  of  the  present  Session  of  Parliament"  referred  to 
Stat.  39  G.  3.  c.  3.,  and  not  to  stat.  38  G.  3.  c.  5.,  as  is 
expressed  in  stat.  42  G.  3.  c.  116.  s.  ISO.;  because 
there  is  no  fixed  quota  for  the  District  in  stat.  38  G.  3. 
c.  5.;  and,  although  the  Act  is  referred  to  as  ^*of  the 
present  session,'*  and  did  not  pass  till  the  next  session, 
yet,  as  stat  38  G.  3.  c,  60.  passed  at  the  close  of  that 
session  and  stat  39  G.  3.  c.  3.  passed  at  the  beginning 
of  the  following  session,  the  first  being  in  June  1798 
and  the  second  in  December  1798,  and  as  the  two  Acts 
are  one  arrangement  for  future  land  tax  rendered  neces- 
sary by  the  redemption  of  the  land  tax  on  land,  we 
think  it  probable  that  stat  39  G.  3.  c.  3.  was  proposed 
at  the  same  time  as  stat.  38  G.  3.  c,  60.,  and  expected 
to  pass  with  it,  and  so  was  referred  to  by  the  above 
description,  which  became  inapplicable,  as  it  was  post- 
poned till  after  the  recess  of  1798.  But,  whether  we 
are  right  in  this  supposition  or  not,  we  think  that  the 
true  construction  of  the  section  now  in  question  is  as 
above  explained. 

The  subsequent  enactments,  providing  both  for  varia- 
tions rendered  necessary  either  by  change  of  value  or  on 
account  of  mistakes,  and  for  other  purposes,  confirm 
this  view. 
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Thus,  by  stat.  38  G.  3.  c.  60.  s.  103.,  if  any  assessment        1853. 
which  shall  continue  to  be  charged  in  pursuance  of  this    The  Qdebn 
Act  shall  be  found  to  exceed  four  shillings  in  the  pound,     land  Tax 
there  may  be  abatement  in  the  manner  in  such  case      Commis- 
directed  in  the  said  Act  of  the  present  session,  by  which 
we  undersUnd  stat  39  G.  3.  c.  3.  for  the  reasons  before 
given.     And,  by  stat  38  G.  3.  c.  60.  s.  105.,  when  in 
any  parish  or  place  separately  assessed  to  the  land  tax 
(that  is  District)  the  whole  of  the  land  tax  charged 
thereon  is  redeemed,  all  assessment  in  that  District  shall 
cease. 

Stat  39  G*  3.  c.  6.  «.  15.  gives  some  recognition  to 
past  usage,  as  guiding  in  the  assessment  of  Districts  in 
1798;  for  it  enacts  that,  where  the  sums  assessed  in 
that  year  under  stat  38  G.  3.  c.  5.  are  greater  or  less 
than  the  sum  which  has  been  imposed  on  such  parish  or 
place  in  respect  of  such  lands,  on  complaint  the  Com- 
missioners may  ascertain  the  sum  which  has  been  set  on 
such  District;  and,  in  case  of  doubt,  the  certificate  of 
the  Remembrancer  of  the  Exchequer,  or  of  the  Barons 
in  Scotlandy  after  inspecting  duplicates  returned  for 
twenty  years,  is  to  be  decisive.  Sects.  16,  17  provide 
for  lands  omitted :  they  may  be  assessed,  and  a  propor- 
tion deducted  from  the  assessment  on  the  other  lands  of 
the  District 

Stat  42  G.  3.  c.  116.  repeals  part  of  stat  38  G.  3. 
c.  60.,  but  not  the  part  continuing  for  ever  the  several 
and  respective  sums  chaiged  in  the  assessment  for  1798, 
and  the  powers  in  that  Act  contained  for  putting  the 
same  in  execution.  Sect  180  provides  for  a  continued 
assessment  of  the  District,  as  long  as  any  part  of  the 
land  tax  charged  thereon  remains  unredeemed,  in  the 
same  terms  as  sect  74  of  stat  38  G.  3.  c.  60.,  except 
that  the  reference  therein  to  the  quota  for  each  District 
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under  the  Act  of  the  then  session  of  Parliament,  which 
we  have  applied  to  stat.  39  G.  3.  c.  3.,  is  applied  to 
Stat.  38  G.  3.  c.  5.     But  of  this  we  have  spoken  before. 

Stat.  6  G.  4.  c.  32.  b.  I.,  making  provision  for  the 
assessment  exceeding  the  fixed  quota  for  each  District, 
and  Stat.  2  ^  4.  c.  127.,  making  provision  for  the 
transfer  of  Districts  from  one  Division  to  another,  with 
their  fixed  quota,  and  stat  4  &  5  W.A.c.  60.  s.  1.,  for 
transferring  districts  with  assessments  firom  one  Division 
to  another,  and  stat.  5  &  6  Vict  c.  37.,  also  for  trans< 
ferring  Districts  or  portions  of  Districts  fi'om  one  Division 
to  another,  with  the  amount  charged  thereon,  are  con- 
sistent with  our  present  judgment,  and  support  it,  and 
cannot  easily  be  reconciled  with  the  prosecutor's  case. 

To  this  review  of  the  statutes  is  to  be  added  the  long 
usage  found  by  the  verdict,  and  the  important  interests 
dependent  thereon.  If  the  words  of  the  statute  are 
clear,  considerations  fi'om  this  source  cannot  alter  their 
effect :  but,  if  the  words  are  capable  of  two  constructions, 
public  convenience  ought  to  be  regarded  in  considering 
the  probable  intention  of  the  Legislature. 

Judgment  for  the  defendants. 


MEMORANDUM. 

In  this  vacation,  Stephen  Temple^  of  the  Iwier  Temple, 
Edward  James^  of  lAncolrCs  Inriy  Montague  Smith,  of  the 
Middk  Temple,  and  WilUam  Robert  Grove,  of  Lincoln^ 
Inn,  Esquires,  were  appointed  Her  Majesty's  Counsel. 

END  OF   TRINITY   VACATION. 
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IN 
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XVII.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term 

were: 
Lord  Campbell  C.  J.       I      Wightman  J. 

COLERIDOB  J.  EbLE  J. 


In  the  matter  of  Alfred  Eqgington.  iredmemiay, 

ATovMiftcr  2d. 

IN  the  last  Vacation,  a  writ  of  habeas  corpus  ad  subji-  £.,haTin^ 
been  dismissed 

ciendum  issued,  directed  to  the  keeper  of  the  common  from  the  office 

of  town  clerk 
of  the  borough 
of  L.y  was,  at  the  instance  of  the  town  council,  convicted  before  two  justices,  under  stat. 
5  &  6  IT.  4.  e.  76.  a.  60.,  of  wilfnlly  refosing  to  deliver  aecounti,  books,  &c,  after  notice : 
and  Uiereupon  the  justices  issued  their  warrant  for  the  imprisonment  of  E.  in  the  common 
gaol  of  the  county  of  S»  (within  which  JL.  was  sitoate) ;  which  was  delirered  to  P.,  who 
arrested  E,  on  a  Sunday,  and  on  the  next  day  delivered  him  to  the  keeper  of  the  gaol  at  S, 
Held :  that  this  was  substantially  a  civil  proceeding,  and  the  arrest  therefore  illegal  under 
Stat.  29  a  2.  c.  7.  $.  6. 

And  that  the  detention  was  not  made  legal  by  the  delivery  to  the  keeper,  after  the  arrest, 
of  another  warrant  upon  the  same  conviction. 

These  two  warrants  having  been  returned  to  a  habeas  corpus  ad  subjiciendum,  the  Court 
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received  an 
affidavit  that 
the  arrest  took 
place  on  a 
Sunday t  and 
ordered  the 
prisoner  to  be 
discharged 
from  custody 
under  the  two 
warrants. 
Before  the 


gaol  at  Stafford^  commanding  him  to  have  in  this  Court 
the  body  of  Alfred  Egginffton^  together  with  the  day  and 
cause  &c.,  to  undergo  &c. 

The  writ  was  obtained  on  the  affidavit  of  Eggington. 
He  deposed  that,  on  Sunday^  16th  October  last,  he  was, 
shortly  after  his  attending  Divine  service,  taken  into 
custody,  by  one  Joseph  Page^  at  the  borough  of  Birming- 
ham^ upon  a  warrant,  a  copy  of  which  was  made  an 
exhibit.  The  warrant,  so  far  as  it  is  material  to  the 
present  case,  was  as  follows, 
keeper  re-  «  City  and  county  of  Lichfield.     To  the  constables 

order,  another  and  dozeners  of  the  city  and  county  of  Licl^field^  and 
delivered  to  to  the  keeper  of  the  common  gaol  at  Stafford  in  the 
imprisonment  county  of  Stafford^  and  to  every  of  them. 
conviciw«\y**  "  Whereas  complaint  was  made,  on  the  3d  day  of 
for^n^deUver.  Orf«*^  instant,  before  the  undersigned  the  Rev.  Trevor 
wund/^i^in  ^'^^^  Bumes  Floyer,  clerk,  one  of  Her  Majesty's  jus- 
as  paving  com-  tices  of  the  peace  in  and  for  the  said  city  and  county  of 

missioners  *  ^  ^ 

under  a  local 

act,  accounts, 

books,  &c. 

Held:  that 

this,  being 

substantially 

a  proceeding 

by  the  same 

parties,  did 

not  warrant 

the  detention. 

After  the 
keeper  re- 
ceived the 
order,  but  B, 
not  having 
been  dis- 
charged, the 
shenff  of  S, 
lodged  with 


Lichfield^  by  James  Burton^  the  younger,  of  &c,  "on 
behalf  of  the  council  of  the  same  city :  For  that,  on  the 
12th  day  of  September  last,  at  the  parish  of  St  Mary  in 
the  said  city  and  county  of  Licf^field^  Alfred  EggingUm^ 
of "  &c.,  "late  town  clerk  of  the  said  city,  was  duly 
required,  by  notice  in  writing  under  the  hands  of  three 
members  of  the  council  of  the  said  city,  in  pursuance  of 
the  order  and  direction  of  the  said  council,  to  deliver  at 
the  Guildhall  of  the  said  city  to  the  said  Jamef  Burton^  who 
was  by  the  said  council  authorized  to  receive  the  same,  a 
true  account  in  writing  of  all  matters  committed  to  his, 

war^'T^nd^^  ^^^  ^^^  ^-  J^ffff^^^<»i%  chaige,  by  virtue  of  an  Act"  &c. 

th^uu'of  H     (*^^  ^  *  ^  »^  4.  c.  76.),  "and  also  of  all  moneys  by 

aainst  E, 
lid :  that  E.  might  be  lawfully  detained  under  the  ca.  sa.,  no  collusion  appearing  between 
the  sheriff  or  ff,  and  the  town  council. 
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him  received  bj  virtue  or  for  the  purposes  of  the  said  1853. 
Act,  and  also  of  the  amount  expended  and  disbursed  egoingtom'b 
bj  him,  and  for  what  purposes,  together  with  proper  ^**' 
vouchers  for  such  payments,  and  also  a  list  of  the  names 
of  all  such  persons  as  had  not  paid  the  moneys  due  from 
them  for  the  purposes  of  the  said  Act,  and  of  the 
amount  due  from  each  of  them,  and  also  to  deliver  to 
the  said  J.  Burton^  so  authorized  as  aforesaid  to  receive 
the  same,  all  books,  papers  and  writings  in  his  custody 
or  power,  relating  to  the  execution  of  the  said  Act,  and 
to  give  satisfaction  to  the  said  J.  Burton  respecting  the 
same,  and  that,  ever  since  such  order,  direction  and 
notice,  the  said  A  Eggirigtan  had  wilfully  neglected, 
and  still  did  wilfully  neglect,  to  deliver  such  account, 
and  the  vouchers  relating  to  the  same,  and  such  list, 
and  also  all  books,  papers  and  writings  in  his  custody  or 
power,  relating*'  &c.,  '*  to  the  said  J.  Burton^  and  also 
to  give  satisfaction"  &c. :  "And  whereas  the  said  jus- 
tice issued  a  warrant,  under  his  hand  and  seal,  for 
bringing  the  said  A.  Eggington  before  any  two  of  Her 
Majesty *s  justices  of  the  peace  for  the  said  city  and 
county  of  Lichfield:  And  whereas  the  said  justice  also 
issued  his  summons  to  the  said  A.  Eggington^  requiring 
him  to  appear  on  Friday  the  7th  day  of  October  instant, 
at  11  o'clock  in  the  forenoon,  at  the  Guildhall  in  the 
said  city  and  county  of  lAchfield,  before  such  justices  of  the 
peace  for  the  said  city  and  county  as  might  then  be  there, 
to  answer  to  the  said  complaint,  and  to  be  further  dealt 
with  according  to  law :  And  whereas  the  said  A*  Egging- 
ton was  served  with  the  said  summons,  as  is  now  proved 
on  oath  before  us ;  but  he  did  not  appear  in  obedience 
thereto  on  the  said  7th  day  of  October,  from  which  day 
the  hearing  of  the  said  complaint  has  been  adjourned, 
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1858.  nor  does  he  now  appear  before  us;  neither  has  he 
Egoihoton's  J^®"  found  by  Joteph  Paye,  the  constable  having  the 
^'^'  execution  of  the  said  warrant,  as  is  also  now  proved 
upon  oath  before  us:  And  whereas,  on  this  8th  day  of 
October  A.D.  1853,  We,  the  said  T.  O.  B.  Flaytr  and 
Bickard  Croft  Chavmer^  Esq.,  one  other  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  city  and  county  of 
LAcl^field^  did  proceed  to  hear  and  determine  the  matter 
of  the  said  complaint :  and,  upon  such  hearing,  it  now 
duly  appears  to  us  that  the  said  A.  Eggi/ytcn  was 
removed  from  the  said  office  of  town  clerk  on  the  12th 
day  of  September  last,  and  that  he  has  wilfully  neglected 
to  deliver  such  account,  and  the  vouchers  reladng 
thereto,  and  such  Ibt  as  aforesaid;  and  that  certain 
books,  papers  and  writings,  relating  to  the  execudon  of 
the  said  Act,  and  particularly  that  the  corporation  minute 
book  and  cheque  book,  remain  in  the  hands  or  in  the 
custody  or  power  of  the  said  A.  EggingUm ;  and  that  he 
has  wilfully  neglected  to  deliver  the  same  or  to  give 
satisfaction  respecting  the  same:  And  we,  the  said 
justices,  do  adjudge  that  the  said  A.  EggingUm  shall 
be  committed  to  the  common  gaol  at  Stafford^  for  the 
said  county  of  Stafford^  being  the  common  gaol  for  the 
said  city  and  county  of  LAcl{fiMi  there  to  remain  with- 
out bail  until  he  shall  have  delivered  a  true  account  as 
aforesaid,  together  with  such  vouchers  and  list  as  afore- 
said, and  until  he  shall  have  delivered  up  such  IxxJu, 
papers  and  writings,  or  have  given  satis&ction  in  respect 
thereof,  to  the  said  J,  Burton,  as  aforesaid  :  These  are 
therefore,  in  Her  Majesty's  name,  to  command  you  the 
said  constables  and  dozeners,  or  some  or  one  of  you,  to 
take  the  said  A.  Eggington,  and  him  safely  to  convey  to 
the  said  gaol  at  Stafford  aforesaid,  and  there  to  deliver 
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him  to  the  keeper  thereof,  together  with  this  precept.        J853. 
And  we  do  hereby  command  you,  the  said  keeper  of  eccington's 
the  said  gaol,  to  receive  the  said  A.  Eggingtan  into  your        ^^*^* 
custody  in  the  said  gaol,  there  to  imprison  him  until  he 
shall  have  delivered  a  true  account  as  aforesaid,  tc^ther 
v^ith  such  vouchers  and  list  as  aforesaid,  and  until  he 
shall  have  delivered  up  such  books,  papers  and  writings, 
or  have  given  satisfaction  in  res])ect  thereof,  to  the  said 
J,  BurUnu 

^*  Given  under  our  hands  and  seals,  at  the  Guildhall 
of  the  said  city  and  county  of  Lichfield^  this  8th  day  of 
October  1863.  T.  O.  Bumes  Flayer  (l  s.).  R.  C. 
Chawner  (l.  &)," 

The  warrant  was  backed  for  execution  in  Staffordshire 
by  the  same  justices,  being  also  justices  of  Staffordshire, 
and  for  execution  in  Birmingham  by  a  justice  of 
Birmingham. 

Eggington  further  deposed  that  he  was,  on  the  arrest, 
taken  to  a  lock-up  in  Birmingham  by  Joseph  Page,  and 
conveyed  by  a  midnight  train,  the  same  night,  from 
Birmingham^  and  delivered  over  to  the  keeper  of  the 
Stafford  f^\. 

W.  Fulfordf  keeper  of  the  gaol  at  Stqffordy  returned 
as  follows.  '*I  hereby  certify  that  the  within  named 
Alfred  JEggington  was  lodged  in  my  custody  on  the  17th 
day  of  October  1853.  The  residue  of  the  execution  of 
this  writ  appears  in  certain  schedules  hereto  annexed." 

The  schedules  consisted  simply  of  copies  of  two 
warrants.  The  first  was  the  warrant  before  mentioned. 
The  second  was  as  follows. 

"  City  and  County  of  Lichfield.  To  the  constables 
and  dozcners  of  the  city  and  county  of  Idc/ifieldy  and 
to  the  keeper  of  the  common  gaol  at  Stafford,  in  the 
county  of  Stafford,  and  to  every  of  them. 

VOL.  II.  3  a  b.  &  b. 
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1853.  "  Whereas  Alfred  Eggingtony  of  &c.,  «  was  this  day 

Egcington^  duly  convicted,   on    the  complaint  in  writing  bearing 
Case.        j^j^  ^Q  3j|  j^y  Qf  October  instant,  on  the  oath  of  Jcmu 
Burton     the    younger,     attorney's    clerk,    the    person 
authorized   by   the  council  of  the  said  city  for  that 
purpose,   and  on  the  evidence  on  oath  of  the  said  X 
Burton  and   others,   before   us.   The  Reverend  Trevor 
Owen  Bumes  Floyer,  Clerk,  and  Richard  Croft  Chawner^ 
Esquire,  two  of  Her  Majesty's  justices  of  the  peace  for 
the  said  city   and  county:    For  that  he,   the   said  A. 
Eggington^  was  lately  town  clerk  of  the  said  city,  and 
was  appointed  to  that  office  under  the  provisions  of  the 
Act"  &c.  (5  &6  PF.  4.  c.  76.),  "  and  was  dismissed  finom 
that  office  on  the  12th  day  of  September  last:  and  that, 
on  the  same  day,  by  the  order  and  direction  of  the  said 
council,  a  notice  in  writing  to  the  said  A.  Eggingt&n, 
imder  the  hands  of  George  Birch,  Esq.,  mayor  of  the 
said  city,  and  Stephen  Brassington  and  Frederick  Bond, 
three  of  the  said  council,  was  delivered  to,  and  left  with, 
one  Nicholas  Wildey,  the  clerk  of  the  said  A.  Eggingtan, 
at  the  last  place  of  abode  of  the  said  A.  Eggtngton,  in" 
&c.,  "  by  which  said  notice  the  said  A.  Eggington  was 
directed  to  deliver  to  the  said  J»  Burton,  who  was  by  the 
said  council  authorized   to   receive   the  same,   at  the 
Guildhall  of  the  said  city,  a  true  account  in  writing  of 
all  matters  committed  to  his  chaige  by  virtue  of  the  said 
Act  of  Parliament,  and  also  of  all  moneys  by  him  received" 
&c.  (as  in  the  first  warrant).     "  And  that,  ever  smce 
the  delivery  of  the  said  notice  as  aforesaid,  he,  the  said 
A.  Eggington,  has  wilfully  neglected   to  deliver  such 
account,   and  the  vouchers  relating  thereto,  and  such 
list  as  aforesaid;    and  that  certain  books,   papers  and 
writings,  relating  to  the  execution  of  the  said  Act,  and 
particularly  the  Corporation  minutes  and  cheque  books, 
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the  property  of  the  Mayor,  aldermen  and  citizens  of  the        i853. 
said  city,  remain  in  the  hands  or  in   the  custody  or   eoq,j,gton's 
power  of  the  said  A.  Eggingtan  ;  and  that  he  has  wil-         ^^*' 
fully  neglected  to  deliver  the  same,  and  to  give  satis- 
faction to  the  said  J.  Burton  respecting  the  same,  as 
required  by  the  said   notice:    And  it  was  thereby  ad- 
judged that  the  said  A.  Uggington,  for  his  said  offence, 
should  be  committed  to  the  common  gaol  at  Stafford, 
in  the  county  of  Stafford,  being  the  common  gaol  for 
the  said  city  and  county  of  Ldchfieldy  there  to  remain 
without  bail,  until  he  shall  have  delivered  a  true  account 
as  aforesaid,   together  with  such  vouchers  and  list  as 
aforesaid,   and  until  he  shall  have  delivered  up  such 
books,  papers  and  writings,  and  have  given  satisfaction 
in  respect-  thereof  to  the  said  J,  Burton  as  aforesaid: 
These  are  therefore    to    command"    &c.  (as   in   the 
first   warrant).   ^'  Given  under  our  hands  and  seals  at 
the  Guildhall  in  the  said  city  and  county,  this  8th  day 
of    October   1853.    T.  O.   B.  Floger  (l.   ».).      R.   C. 
Chawner  (l.  s.)." 

J.  Gray  now  moved  that  the  prisoner  might  be  dis- 
charged. There  are  objections  apparent  on  the  face  of 
both  the  warrants.  But,  as  to  the  first  warrant,  the 
arrest  under  it  took  place  on  a  Sunday.  This  does  not, 
indeed,  appear  by  the  warrant  or  return :  but  the  objec- 
tion may  be  taken  by  affidavit,  inasmuch  as  the  fact  is 
not  inconsistent  with  the  return.  [I^rd  Campbell  C.  J. 
Just  as  a  question  of  privilege  could  be  raised  by  affidavit 
only.]  The  affidavit  shews  that  the  arrest  took  place 
under  the  warrant  therein  mentioned,  though  another 
warrant  has  also  been  returned.  First:  as  to  the  arrest  on 
the  Sunday.  Stat.  29  C.  2.  c,  7.  s.  6.  provides:  "  That  no 
3  A  2 


724  MICHAELMAS  TERM. 

1853.  person  or  persons  upon  the  Lord's  day  shall  serve  or 
Eggington's  <^xeeute,  or  cause  to  be  served  or  executed,  any  writ, 
Case.  process,  warrant,  order,  judgment  or  decree  (except  in 
cases  of  treason,  felony  or  breach  of  the  peace)  but  that 
the  service  of  every  such  writ,  process,  warrant,  order, 
judgment  or  decree,  shall  be  void  to  all  intents  and 
purposes  whatsoever;  and  the  person  or  persons  so 
serving  or  executing  the  same,  shall  be  as  liable  to  the 
suit  of  the  party  grieved,  and  to  answer  damages  to  him 
for  doing  thereof,  as  if  he  or  they  had  done  the  same 
without  any  writ,  process,  warrant,  order,  judgment  or 
decree  at  all"  Now  the  party  was  committed  under 
Stat  5  &  6  fF.  4.  c.  76.  s,  60.,  which,  with  respect  to 
matters  connected  with  the  execution  of  that  Act,  directs 
that  every  town  clerk,  &c.,  within  three  months  after 
the  expiration  of  his  office,  shall,  in  the  manner  directed 
by  the  council,  deliver  to  them,  or  any  person  authorized 
by  them,  accounts,  vouchers,  and  lists  of  persons  in 
arrear,  and  shall  pay  over  moneys  due  from  himself: 
and,  if  he  neglect  to  do  so,  or  to  deliver,  three  days 
after  notice,  all  books,  papers  and  writings  in  his  custody, 
or  give  satisfaction  respecting  the  same,  he  may,  on 
complaint  by  the  council  or  any  person  authorized  by 
them,  be  brought,  by  warrant  of  a  justice,  before  two 
justices,  who  may  determine  the  matter  in  a  summary 
way ;  and,  if  it  appear  that  the  neglect  is  wilful,  the 
justices  are  required  "  to  commit  such  offender  to  the 
common  gaol  or  house  of  correction  for  the  county  or 
jurisdiction  where  such  offender  shall  be  or  reside, 
there  to  remain  without  bail,  until"  he  shall  have  paid 
the  moneys,  or  compounded  with  the  council  and 
paid  the  composition,  or  delivered  the  account  with 
the  vouchers  and  lists,  or  delivered  up  the  books,  &c., 
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or  have  given  satisfaction.  And  there  is  a  proviso  i853. 
that  the  Act  shall  not  abridge  "  any  remedy  by  eggington'b 
action  against  any  such  officer  so  oflPending  as  afore-  ^^®- 
said,"  "but  such  officer  shall  not  be  sued  by  action 
and  also  proceeded  against  in  a  summary  manner  by 
virtue  of  this  Act  for  the  same  cause."  This  is  not 
within  the  meaning  of  the  exception  in  stat  29  C.  2. 
c.  7.  8.  6.,  a  "  treason,  felony  or  breach  of  the  peace :" 
it  is  rather  in  the  nature  of  a  ca.  sa. ;  but  the  remedy 
is  more  summary  than  that  by  civil  action.  It  is  substi* 
tuted  for  a  civil  action  ;  the  two  may  not  both  be  put  in 
force :  and  the  detainment  is  only  till  the  act  required  is 
done :  it  is  not  a  penal  commitment.  The  warrant  may 
be  compared  to  a  judgment  in  detinue.  It  is  not  that 
which  "sounds  in  crime,  and  leads  to  punishment,"  as 
expressed  by  Lord  Denman  ;  In  the  matter  of  Douglas  (a). 
So  a  conviction  in  a  penalty  under  the  Lottery  Act, 
22  (x.  3.  c.  47.,  does  not  support  an  apprehension  on  a 
Sunday,  there  not  being  a  constructive  breach  of  the 
peace;  Rex  v.  Myers  (b).  This  is  at  the  utmost,  no 
more  than  a  contempt.  [Lord  Campbell  C.  J.  Whether 
a  commitment  for  contempt  be  in  the  nature  of  a  criminal 
proceeding,  depends  upon  the  subject  matter  of  the  con- 
tempt.] To  bring  the  case  within  the  exception  in  stat. 
29  C  2.  c.  7.  s.  6.  there  should  be  an  indictable  offence  ; 
RatoUns  v.  Ellis  (c).  Next,  if  the  original  arrest  was 
illegal,  the  second  warrant  does  not  authorize  the  deten- 
tion. It  may  be  taken  that,  as  the  arrest  took  place  on 
the  first  warrant,  the  second  has  issued  since.  This  can- 
not, however,  get  rid  of  the  illegality  of  the  original  arrest. 
That  would  be  a  mere  evasion  of  the  statute.     It  is  a 

(a)  3  Q.  B.  825.  838.  (b)  1  T.  R,  266. 

(c)   16  M.  Sr  r.  172. 


Case. 
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1853.  matter  of  public  policy  that  the  proceedings  should  not 
Eggington*8  be  had  on  a  Sunday;  Taylor  v.  PhWxpB  (a).  [Lord 
Campbell  C.  J.  Suppose  a  judge  had  ordered  the  party 
to  be  discharged  :  might  he  not  have  been  taken  under 
the  second  warrant,  the  same  day  ?]  That  might  subject 
the  party  taking  to  a  penalty  of  600/.,  under  stat.  31  (7. 2. 
c.  2.  s.  6.  It  must  be  contended,  on  the  other  side,  that, 
though  the  original  custody  was  illegal,  it  became  legal 
as  soon  as  the  second  warrant  was  delivered  to  the 
gaoler.  But  it  might  as  well  be  said  that  the  custody 
became  legal  after  twelve  o'clock  on  the  Sunday  night 
It  is  true  that  a  third  party,  not  in  collusion  with  the 
party  making  the  illegal  arrest,  may  by  lawful  process 
detain  a  party  who  is  under  an  illegal  arrest  But  here 
the  parties  are  the  same.  [^Coleridge  J.  You  are  now 
alluding  to  civil  cases.]  On  the  argument  already  ui^;ed, 
this  proceeding  appears  to  be  in  its  nature  civiL  [Lord 
Campbell  C.  J.  Whom  do  you  call  the  parties  here?] 
The  council  of  Lichfield:  they  are  not  the  less  so 
because  the  tribunal  is  that  of  justices  of  the  peace. 
The  proceeding  is  at  the  instance  of  a  subject  In 
Barratt  v.  Price  {b)  a  sheriff  illegally  arrissted  a  defend- 
ant in  one  action:  and  it  was  held  that  he  could  not 
detain  the  defendant  upon  a  legal  writ  which  he  had  in 
his  hands  at  the  time  of  the  illegal  arrest  Had  there 
been  a  legal  warrant  for  another  cause  of  action,  at 
the  suit  of  another  party,  placed  in  the  sheriff's  hands 
after  the  arrest,  the  defendant  might  possibly  have 
been  detained  on  that  But  the  parties  and  the  causes 
are  here  identical:  on  comparing  the  two  warrants, 
it    will   appear  that,    though   several  verbal  variations 

(a)  3  East,  155.  (6)  9  Bing,  566. 
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have   been    introduced    into   the   second,  the   two  are  1853. 

substantially  for  the  same  cause,  and  on  the  same  con-  eggikgton^s 

viction.  ^'*®' 


Pashky^  for  the  magistrates,  and  W.  R.  Cok,  for  the 
council,  contra.  First  The  proceeding  was  a  criminal 
proceeding.  [Lord  Campbell  C.  J.  The  two  questions 
come  nearly  to  one :  if  the  arrest  on  the  Sunday  was 
illegal,  it  was  so  because  the  proceeding  was  not  criminal : 
and,  in  that  case,  the  authorities  as  to  arrests  in  civil 
matters  apply.]  The  test  suggested,  of  the  offence  being 
indictable,  is  not  sound.  The  reason  that  no  indictment 
lies  here  is  that  the  enactment  which  creates  the  offence 
imposes  the  specific  punishment  Nor  has  this  any 
resemblance  to  commitments  for  contempt  in  not  paying 
money ;  such  contempts  are,  no  doubt,  generally  in  the 
nature  of  debts,  and  are  so  treated,  as,  for  instance, 
under  the  Insolvent  Debtors*  Act,  1  &  2  Vict.  c.  110. 
s.  35.,  &c.  Stat  5  &  6  ^.  4.  c.  76.  8.  60.  treats  the  case 
of  money  due  from  the  officer  differently  from  that  of 
documents  withholden:  in  the  former  case  there  is  to 
be  a  distress,  and  a  commitment  in  the  case  only  of 
there  being  no  goods  found ;  in  the  latter,  if  the  refusal 
to  deliver  be  wilful,  the  commitment  must  take  place  in 
the  first  instance;  and  the  party  is  called  the  <<  offender'' 
throughout  this  part  of  the  section.  [Lord  Campbell  C.  J. 
Why  may  not  the  refusal  to  pay  the  money  be  as  well 
called  an  offence?]  It  is  so  treated  sometimes;  as,  for 
instance,  in  the  case  of  non-payment  of  poor  rate,  under 
sect  4  of  Stat.  43  Eliz.  c.  2.  [Coleridge  J.  Is  it  suffi- 
cient for  your  argument  that  the  i>arty  is  treated  as  a 
criminal?  The  exceptions  are  treason,  felony  and 
breach  of  the  peace  ?]  Breach  of  the  peace  is  a  wide 
expression :    Lord  Uale^  writing  about  the  time  of  the 
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1853.       passing  of  stat  29  C  2.  c.  7.,  says  that  breach  of  the 

Egoington'b  P®*^®  should  be  charged  in  every  indictment  (a).  A 
^^^'  warrant  to  take  a  man  and  make  him  find  sureties  for 
good  behaviour  is  within  the  exception;  Johmcn  ▼• 
CoJUm  {b).  [Lord  Campbell  C.  J.  The  charge  there  is 
of  a  breach  of  the  peace.]  Only  that  a  breach  is  to  be 
apprehended.  In  Mayor  of  Liclifield  v.  Simpson  {c)  it  was 
even  questioned  whether  the  matter  was  not  exclusively 
criminal.  Sect  130  gives  the  form  of  proceeding,  which 
is  there  called  *^  the  conviction ;"  and  the  party  is  said 
to  be  ^'  summarily  convicted  of  any  offence  against  this 
Act**  The  great  majority  of  breaches  of  the  peace  are 
punished  by  summary  convictions,  not  by  indictments. 
For  many  offences,  a  party  is  imprisoned  till  he  pay  a 
fine :  but  the  proceeding  is  not  the  less  criminaL  But, 
next,  at  any  rate  the  prisoner  is  lawfully  in  custody 
under  the  second  warrant.  A  good  warrant  is  an  answer 
to  an  application  for  a  discharge  under  a  habeas  corpus, 
where  the  party  has  been  arrested  under  a  warrant  reciting 
a  bad  conviction;  and  this  may  be  returned;  Regina  v. 
Richards  {d).  Whether  an  action  might  lie  for  the 
intermediate  imprisonment  is  not  now  the  question. 
[Wighiman  J.  It  is  hot  said  here  that  the  first  warrant 
is  bad  in  itself,  but  only  the  arrest :  I  do  not  see  why, 
if  the  prisoner  is  dischai^ged,  he  may  not  afterwards  be 
taken  under  the  same  warrant]  It  should  seem  that  he 
could  not;  In  re  Williams {e\  [^Coleridge  J.  Sect  6  of 
Stat  31  (7.  2.  c.  2.  only  forbids  a  second  imprisonment, 
"  other  than  by  the  legal  order  and  process  of  such  court 
wherein  he  or  they  shall  be  bound  by  recognizance  to 
appear,  or  other  court  having  jurisdiction  of  the  cause.** 

(a)  2  Hal  PL  Cr.  188.  (6)    T.  Baym,  250. 

(r)  8  Q.  B,  66.  (//)  5  Q.  B,  926. 

[c)  9  Q,  B.  97fi. 
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Lord  Campbell  C.  J.      If  a  witness  is  arrested  while        X85d. 

attending  on  subpoena,  and  discharged  by  a  judge,  is  Eoe,^gTON'9 
every  subsequent  arrest  of  him  on  the  same  process        ^^^«^- 
illegal?] 

Chray^  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
prisoner  should  be  discharged.  The  return  is  good  on 
its  face :  but  he  has  a  full  right  to  bring  before  us  by 
aflSdavit  the  fact  that  he  was  arrested  on  a  Sunday.  If 
that  were  not  so,  all  privilege  would  be  totally  unavailing; 
and  a  party  arrested  upon  a  good  warrant  under  circum- 
stances which  made  the  arrest  illegal  would  have  no  means 
of  obtaining  his  liberty.  Then  the  affidavit  raises  the 
question,  whether  this  warrant  could  be  executed  on  a 
Sunday.  I  think  it  could  not,  and  that  the  case  does  not 
fall  within  the  exception  in  stat.  29  C,  2.  c.  7.  s.  6.,  either 
taking  the  words  literally  or  with  any  extension  which 
can  be  given  to  them  by  fair  construction.  The  party 
is  not  taken  for  any  indictable  offence,  but  merely  for  not 
performing  his  duty.  It  is  the  duty  of  the  town  clerk, 
three  months  after  quitting  office,  to  pay  over  the  balance 
in  his  hands  and  to  deliver  up  the  documents ;  and  he 
is  made  liable  to  a  summary  proceeding  if  he  does  not 
do  so.  When  he  does  not,  he  certainly  is  called  an 
"offender"  in  sect  60  of  stat  5  &  6  W.  4.  c.  76.  But 
he  has  committed  no  offence  which  either  actually  or 
constructively  is  a  breach  of  the  peace.  The  warrant  is 
like  a  judgment  in  detinue,  which  clearly  could  not  be 
executed  on  a  Sunday.  That  being  so,  the  arrest  made 
on  16th  October  was  illegal.  Then  arises  the  second 
question,  which  is  answered  by  the  answer  to  the  first 
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1853.  question.  For  we  ha^e  arrived  at  the  conclusion  that 
Eggington's  *^®  process  was  in  the  nature  of  civil  process  by  the  town 
council  of  Ucltfield:  and  from  this  it  follows  that  the 
detention  under  the  second  warnuit  was  unlawful  The 
prisoner  could  not  be  detained  under  it,  being  in  custody 
by  means  of  the  first  arrest  It  seems  to  be  allowed 
that,  in  the  case  of  a  civil  process  properly  so  called^ 
the  party  instituting  the  proceeding  under  which  there 
has  been  an  illegal  arrest  cannot  take  advantage  of  such 
arrest  by  a  new  detainer  ;  but  such  new  process  will  be 
treated  as  if  executed  by  the  unlawful  arrest.  Here, 
the  council  get  a  second  warrant  by  which  they  attempt 
to  detain  the  prisoner  who  has  been  illegally  arrested 
under  the  first  That  cannot  be  done  in  the  case  of 
civil  process :  the  council  would  be  taking  advantage  of 
their  own  wrong. 

Coleridge  J.  I  am  of  the  same  opinion.  One 
word  as  to  the  nature  of  the  proceeding.  Sect.  60  of 
Stat  5  &  6  fT.  4.  c.  76.  saves  the  remedy  by  action. 
Therefore  it  is  assumed  that  a  civil  action  might  be 
maintained,  for  which  this  proceeding  may  be  substituted. 
The  proceeding  therefore  is  in  substance  civil.  That 
being  so,  the  party  instituting  it  cannot  avail  himself  of 
his  own  illegal  act. 

WiQHTMAN  J.  I  concur,  and  have  nothing  to  add  to 
the  reasons  which  have  been  given. 

Erle  J.  This  is  virtually  a  civil  action.  Now,  in  a 
civil  proceeding,  where  there  has  been  an  illegal  arrest, 
the  parties  to  that  proceeding  may  not,  for  substantially 
the  same  cause,  detain  the  person  who  is  in  custody 
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under  the  illegal  arrest.  ♦  When  he  has  once  been  set  at        i853. 
liberty,  there  is  no  reason  why  they  should  not  take  him.    Eogington's 


Case. 


The  following  order  was  made.  **  England.  Upon 
reading  the  return  to  the  writ  of  habeas  corpus  directed" 
&c.,  <«and  upon  reading  the  affidavit  of  the  said  Alfred 
Eggingtan^  and  upon  hearing*'  &c.,  (counsel):  ^^It  is 
ordered  that  the  said  Alfred  Eggington  be  discharged 
out  of  the  custody  of  the  said  keeper  as  to  his  com- 
mitments in  the  said  return  mentioned"  (a). 

Afterwards,  in  this  term  (November  12th),  J.  Gray 
obtained  a  rule,  calling  on  the  council  of  the  city 
of  lAchfUldy  and  William  Hudson^  John  Hudson  and 
Thomas  Hudson^  to  shew  cause  why  a  writ  of  habeas 
corpus  should  not  issue,  directed  to  the  keeper  of  the 
gaol  at  Stafford,  in  and  for  the  county  of  Stafford, 
commanding  him  to  have  the  body  of  the  said  Alfred 
Eggington  before  this  Court  immediately,  to  undergo 
and  receive"  &c. ;  and  why,  in  the  event  of  this  rule 
being  made  absolute,  the  said  Alfred  Eggington  should 
not  be  discharged  out  of  the  custody  of  the  said  keeper 
without  the  said  writ  actually  issuing,  or  the  said  Alfred 
Eggington  being  personally  brought  before  this  Court 
Upon  notice  to  the  council,  or  some  of  them,  or  their 
town  clerk  of  the  city,  and  to  fV.  Hudson,  J.  Hudson 
and  T.  Hudson,  or  their  attorney. 

The  rule  was  obtained  on  the  affidavit  of  Eggington, 
dated  10th  November,    He  deposed  that  he  was  arrested 

(a)  The  prisoner  was  not  brought  into  Court,  upon  the  return,  but 
remained  in  gaol,  probably  by  consent  This  circumstance  was  not 
noticed  in  Court.  The  gaoler  had  not,  in  fact,  been  required  to  bring 
up  the  body  according  to  the  exigency  of  the  writ. 
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1853.  by  Joseph  Page  on  Sunday  16th  October y  on  the  warrant 
Egoington*8  ^^^  mentioned,  and  by  virtue  thereof  committed  on 
"®*  17  th  October  to  the  custody  of  the  keeper  of  the  gaol  at 
Stafford.  That,  on  24th  October,  another  warrant  was 
lodged  by  Joseph  Pdge  with  the  keeper  of  the  gaol; 
which  was  set  out  (the  warrant  secondly  above  men- 
tioned). That,  on  25th  October^  deponent  caused  a 
writ  of  habeas  corpus  ad  subjiciendum  to  be  issued  to 
the  keeper  of  the  gaol.  The  affidavit  then  stated 
the  return,  and  the  order  of  this  Court.  That  the 
order  was  received  by  the  keeper  at  9  a.m.  on  3d 
November;  but  deponent  was  not,  nor  had  been,  dis- 
charged. That,  at  the  time  the  keeper  received  the 
order,  the  only  other  detainer  against  deponent  was  a 
warrant  of  commitment  lodged  by  Joseph  Page  with  the 
keeper  on  1st  November^  after  the  keeper  had  sent  off 
his  return,  and  before  it  was  read  to  this  Court. 

The  affidavit  then  set  out  the  last  mentioned  warrant : 
which  was  dated  31st  October  1853,  and  was  under  the 
hands  and  seals  of  the  same  magistrates.  It  recited  a 
conviction  of  Eggington^  on  the  complaint  and  evidence 
of  James  Burton  the  younger,  authorized  by  the  council 
&c.  For  that  Eggington^  on  13th  May  1844,  was  ap- 
pointed clerk  to  the  council  of  the  said  city  acting  as 
commissioners  (a)  in  the  execution  of  an  Act  of  Parlia- 
ment" &c.  (46  G.  4.  c.  xlii.,  local  and  personal,  public, 
^^  for  paving,  cleansing,  lighting,  watching,  and  regulating 
the  streets,  lanes,  and  other  public  passages  and  places 
within  the  city  of  LichfUld^  and  the  suburbs  thereof), 
'^  and  continued  in  the  said  office  of  clerk  until  the  5th 
day  of  September  last,  on  which  day  he  was  removed 

(tf)  Sec  Stat,  o  A  6  W.  \.  c,  76.  *.  76. 
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therefrom  by  the  said  counciL"     That,  on  4th  October,        1853. 

by  order  of  the  council,  a  notice  and  demand  in  writing,    egginqton'b 

under  the  hands  of  the  mayor,  seven  others  of  the  council,         ^'*®' 

and  Charles  Simpson^  clerk  to  the  council  under  the  Act, 

was  delivered  at  the  dwelling  house  and  office  of  Egging- 

taUf  requiring  him  within  eight  days  to  deliver  to  Burton 

a  true  and  perfect  account  of  all  matters  committed  to 

his  charge  by  the  said  Act,  and  of  all  moneys  received 

&c.,  and  how  much  thereof  &c.  (as  in  the  notice  before 

mentioned  relating  to  stat  5  &6  fF.4.c.  76.  s.  60.) ;  and 

that  Eggington  had  neglected  to  make  and  render  such 

account  &c. ;  and  it  was  adjudged  that  he  should,  for 

his  said  offence,  be  committed  to  the  common  gaol  at 

Staffordy  there  to  remain  &c.  until  he  should  give  and 

make  a  perfect  account  &c.,  and  deliver  up  &c.,  or  give 

satisfaction  &c. :  and  the  constables  and  dozeners  were 

commanded  to  take  him,  and  convey  him  to  the  gaol  at 

Stafford^  and  deliver  him  to  the  keeper,  and  the  keeper 

was  commanded  to  receive  him  into  **  custody  in  the 

said  gaol,  there  to  imprison  him  until  he  shall  give  and 

make  a  true  and  perfect  account  as  aforesaid,  and  until 

he  shall  deliver  up  such  vouchers,  books,  papers  and 

writings  as  aforesaid,  or  give    satisfaction  in   respect 

thereof  to  the  said  council." 

The  affidavit  then  stated  that  the  three  warrants 
before  mentioned  were  issued,  obtained  and  lodged  by 
or  on  behalf,  and  at  the  instance  and  request,  of  the 
council  That  on  4th  November  a  warrant  under  the 
seal  of  the  sheriff  of  Staffordshire,  upon  a  ca.  sa.  issued 
on  the  previous  day  out  of  this  Court  at  the  suit  of 
W.  Hudsort,  J.  Hudson  and  T.  Hudson  ekgainst  Eggington, 
for  debt,  was  lodged  with  the  same  keeper. 
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1853.  The  affidavit  then  set  out  this  warrant;  which  was 

Eogington'8   dated  3d  November ^  and  was  to  satisfy  24i  9*.  lOA,  and 
^**®'         1/.  l5.  4*  for  costs  &c.,  interest  on  the  24/.  9$.  l(Vi, 
besides  officers*  fees  &c. 

The  affidavit  stated  that  deponent  was  now  detained 
in  the  custody  of  the  said  keeper  under  and  by  virtue 
of  the  two  last  mentioned  warrants,  and  for  no  other 
cause  whatever ;  and  that  he  had  not  been  out  of  the 
custody  of  the  keeper  since  he  was  committed  thereto 
on  17th  October. 

On  a  later  day  in  this  term  {November  26th), 

Pashley,  for  the  town  council,  and  Griffits,  for  the 
execution  creditors,  shewed  cause.  It  may  be  questioned 
whether  the  rule,  in  this  form,  can  be  made  in  invites : 
there  has  been  no  consent.  [TiOrd  Campbell  C.  J.  I 
have  repeatedly  granted  it,  in  vacation,  in  this  form, 
without  consent,  in  order  to  avoid  the  necessity  of 
bringing  up  the  party.]  The  warrant  of  31st  October  is 
for  a  cause  distinct  from  that  upon  which  the  first  two 
warrants  issued.  [Lord  Campbell  C.  J.  We  must 
adhere  to  our  former  decision,  of  the  propriety  of  which 
I  feel  no  doubt.  I  do  not  see  how  the  council,  having 
the  party  in  custody  under  an  illegal  arrest,  mend  the 
matter  by  detaining  him  for  a  new  cause.]  The  new 
cause  will  not,  upon  the  view  before  taken  by  this 
Court,  cure  the  fault  if  the  party  detaining  be  con- 
sidered to  be  identical  with  the  party  arresting.  But 
the  council  now  detain  in  a  new  character,  that  of 
Commissioners  for  paving  &c. :  and  the  question  is 
whether  the  diversity  of  character  does  not  destroy  the 
identity  of  the  party.     [Lord  Campbell  C.  J.     Surely  it 
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is  substantially  the  same  party.]     The  detention  then        1853. 

must  be  supported,  if  at  all,  on  the  ca.  sa.,  issued  by    Eogington*8 

different  parties.     No  collusion   appears  between  the 

council  and   the  execution  creditor  (a).     [J.  Chray,  in 

answer  to  a  question  from  The  Courts  mentioned  Barratt 

V.  iVice  (i).]    The  general  rule  is  that  a  person  illegally 

in  custody  at  the  suit  of  one  party  is  not  privileged  from 

arrest  at   the  suit  of  another  person,  unless  there  be 

collusion ;  Hawsan  v.  Walker  (c),  Davies  v.  Chippendale  (d), 

Collins  V.   Yewens  (e),  Ex  parte  Cagg  {g\   Barclay  v. 

Faber  (A),   In  re  Rameden  (t).     Barratt  v.  Price  {b)  is 

explained  in  Robinson  v.   Yewens  (A).      It  was  a  case 

where  there  had  been«  not  a  new  detention  under  the 

ca.  sa.  insisted  upon,  but  an  illegal  arrest  upon  mesne 

process,  the  ca.  sa.  having  been  in  the  sheriff's  hands  at 

the  time  of  the  illegal  arrest,  and  the  arrest  therefore 

-enuring  to  the  ca.  sa. :  so  that,  in  legal  effect,  the  party 

was  arrested  illegally  under  the  ca.  sa.,  as  well  as  upon 

the  mesne  process.     But  here  the  illegal  arrest  was  not, 

actually  or  virtually,  under  the  warrant  upon  the  ca.  sa.; 

for,  at  the  time  of  the  arrest,  that  warrant  did  not  exist 

The  execution   creditors   had   therefore    no  mode  ot 

charging  Eggington  except   by  detaining  him  in  the 

gaoler's  custody ;    Hutchins  v.   Kenrick  (/)    shews  the 

practice  in  this  respect. 

(a)  Some  circumstaDces  were  suggested  in  the  affidavit,  as  shewing 
collusion :  but  the  counsel  supporting  the  rule  disclaimed  insuting  upon 
them. 

(6)  9  Bing,  666.  (c)  2  W.  Bl  823. 

(d)  2  5.  §•  P.  282.  (•)  lOA.^E.  670. 

(g)  6  Dowl  P.  a  461.  (h)  2  B.  ^  Aid.  743. 

(I )  3  D.^  L.  748.  754.  note  (a).  (A)  5  Af .  |r  »^.  149. 

(/)  2  Burr.  1048. 
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1853.  J'  Grayy  contra.     The  gaoler  here  bad  Eggingtcn  in 

Eggington*8  custody  illegally  fiom  the  first:  he  could  not  keep  him 
upon  a  new  chai^.  [Colaidge  J.  But  the  sheriff,  who 
acted  upon  the  ca.  8a.»  never  arrested  illegally :  his  act 
is  more  like  an  arrest  than  a  detainer.]  The  gaoler  is 
his  officer :  and,  at  any  rate,  fi:om  the  time  of  his  receipt 
of  the  order  of  this  Court  was  acting  ill^i^ly  in  detain- 
ing. The  case  is  thus  within  the  authority  of  Barratt  ▼. 
Price  (a).  [^Coleridge  J.  The  principle  of  that  decision 
is  that  an  arrest  is  an  arrest  under  all  the  warrants  that 
the  sheriff  has  in  his  hands  at  the  time.  Therefore,  if 
the  arrest  be  illegal,  the  party  is  arrested  illegally  on  all 
those  writs :  that  is,  he  was  not  legally  arrested  on  any. 
But  that  is  inapplicable  here:  Eggington  was  not, 
upon  the  illegal  arrest,  in  custody  under  the  ca.  sa. 
Wxglitman  J.  Suppose,  instead  of  pursuing  the  form  of 
a  detainer,  the  sheriff  had  made  out  his  warrant  to 
another  officer  who  had  gone  into  the  gaol  and  formally 
arrested  the  prisoner.  Coleridge  J.  And,  if  the  prisoner 
had  then  been  on  the  criminal  side,  under  the  ill^l 
arrest,  could  not  the  officer  have  carried  him  over  to  the 
civil  side  under  the  ca.  sa.  ?]  For  that  the  leave  of  the 
Court  would  have  been  necessary.  And,  further,  the 
language  of  stat.  29  C.  2.  c.  7.  s,  6.  is,  that  the  service 
of  the  process  on  Sunday  ^'  shall  be  void  to  all  intents 
and  purposes  whatsoever."  The  intention  was  that 
nothing  should  be  effected  by  process  so  served.  [Lord 
Campbell  C.  J.  Nothing  by  the  person  causing  it  to 
be  so  served.  Wigktman  J.  In  Robinson  v.  Yewens{b) 
Parke  B.  said :  ^*  The  defendant  was  not  first  wrongfully 

(a)  9  Bing.  566.  (6)  5  Af.  ^  ^.  149. 
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arrested  by  the  sheriiF,  unless  he  did  some  subsequent  1853. 
act  to  adopt  the  original  illegal  act  of  Shman.^  Has  ecoington's 
the  sheriff  here  done  any  such  act  of  adoption  ?]  The 
delivery  of  the  warrant  to  the  gaoler  is  such  an  act :  the 
gaoler  is  the  sheriff's  officer:  the  knowledge  of  the 
gaoler  is,  in  law,  the  knowledge  of  the  sheriff.  But,  if 
the  gaoler  be  not  for  this  purpose  the  officer  of  the 
sheriff,  then  Eggington  has  never  been  in  the  sheriff's 
custody  at  all  under  the  ca.  sa.,  and  must  be  discharged. 

Lord  Campbell  C.  J.  If  the  case  had  depended  on 
the  warrant  of  3l8t  October^  issued  at  the  instance  of 
the  town  council,  the  party  would  have  been  entitled  to 
his  release ;  for  that  is  substantially  at  the  instance  of 
those  at  whose  instance  the  first  and  second  warrants 
issued,  and  who  could  not  take  advantage  of  their  own 
wrong  committed  upon  the  occasion  of  the  first  arrest. 
But  the  execution  creditors  are  entitled  to  detain  him. 
The  order  of  this  Court  for  his  discharge  is  received  by 
the  gaoler  on  the  3d  of  November :  on  that  same  day 
the  sheriff,  with  whom  a  ca.  sa.  has  been  previously 
lodged,  makes  his  warrant,  the  defendant  being  in  his 
bailiwick;  and  this  is  lodged  with  the  gaoler  on  4th 
November.  There  was  no  reason  why  the  sheriff  should 
not  have  put  his  hand  upon  Eggington*s  shoulder,  in  ex- 
ecution of  the  ca.  sa.  The  detainer  was  therefore  lawful. 

CoLEREDOB  J.  I  havc  already  explained  the  principle 
of  Barratt  v.  Price  {a).  That  principle  is  not  applicable 
here;  for  it  merely  amounts  to  this,  that,  when  the 
sheriff  having  several  warrants  in  his  hands  makes  the 

(a)  9  Bimj.  5(jG. 
VOL.    U.  3    B  E.    &    B. 
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1853.  arrest  illegally^  that  is  an  illegal  arrest  under  all  the 
Egoington'8  warrants.  But  here,  after  the  party  haa  been  illegally 
^^®*  arrested,  and  while  he  is  in  custody  under  that  arrest, 
an  individual,  unconnected  with  the  former  proceedings, 
delivers  to  the  sheriff  a  writ  of  ca.  sa.  What  then  was 
the  sheriff  to  do  ?  Was  he  not  to  execute  the  arrest 
because  the  gaoler  had  not  obeyed  the  order  to  dis- 
charge ?  That  would  not  have  furnished  him  with  an 
answer.  Nor  was  he  the  less  able  to  arrest  because  the 
warrant  was  to  be  lodged  with  the  same  keeper  who 
bad  custody  under  the  illegal  arrest.  There  was  no 
identity  at  all  between  the  proceedings  or  the  parties 
by  whom  they  were  instituted. 

WiGHTMAN  J.  Mr.  Gra%f%  argument  would  have 
been  applicable  if  the  original  arrest  by  the  gaoler  had 
been  made  by  him  in  the  character  of  officer  of  the 
sheriff.  But  that  was  not  so.  The  principle  of  BarraU 
v.  Price  (a)  is  inapplicable ;  and  there  was  nothing  to 
prevent  the  sheriff  executing  the  ca.  sa. 

Rule  discharged  (&). 

(a)  9  Bimg,  566.  (fr)  ErU  J.  had  left  the  Court. 
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Ex  parte  Aspinwall  and  others,  Executors  of  ^^^'3^ 
Joy.     In  the  matter  of  Sturgis  against  Joy. 

/^HANNELL  Seijt.,  in  last  Easter  Term  (a),  obtained,  A  judgment, 

on  behalf  of  the  executors  of  Joy^  who  had  taken,  in  one  of  the  Su- 

his  lifetime,  the  benefit  of  the  Insolvent  Debtors'  Act,  a  ^wutminater 

rule  Nisi  for  a  mandamus  commanding  Mr.  Law^  one  of  oflheaMtoee 

the  Commissioners  of  the  Insolvent  Debtors'  Court,  to  °^!?"1!!ES!!;J 

'         on  the  warrant 

cause  satisfaction  to  be  entered  on  the  judgment  entered  °f  **i?"J*y 

up  in  the  name  ofSturgU,  the  provisional  assignee,  against  the  insolvent 

Jog^  under  the  warrant  of  attorney  executed  by  him  dication,  pur- 

before  adjudication,  pursuant  to  stat  1  &  2  Vict,  c,  110.  1  &  2  rtet. 

8.  87.,  all  the  debts,  in  respect  of  which  such  adjudication  il  not  a  record 

had  been  made,  having  been  paid.     The  substance  of  su^erior^cSmt 

the  affidavits  on  which  he  moved  was :  that  in  the  year  «*e";i8es  con- 

•^  trol  except  in 

1841  Jag  obtained  his  discharge,  and,  before  adjudication,  f^spec^  of 

executed  the  warrant  of  attorney  required  by  stat.  1  &  2  the  procced- 

Vict  c.  110.  *•  87.,  under  which  judgment  was  entered  Court  itself: 
,  .     >^  .       ,  -  ,  .  .        ,        .  but  the  Insol- 

up  m  this  Court  m  the  name  of  the  provisional  assignee,  vent  Debtors* 

The  amount  of  the  debts  in  Jby's  schedule,  unsatisfied  i,  ^^  decide^' 

at  the  time  of  granting  the  warrant,  was  about  12,000/.  tToris^to'be*"' 

The  insolvent  was,  at  the  time  of  his  discharge,  plaintiflF  JJ'^j''®^**"^/-'/ 

to  construe  the 
Act  judicially.  Therefore,  in  a  case  where  the  Commissioners  of  that  Court  differed  in  opinion 
as  to  whether,  on  the  true  construction  of  the  Act,  satisfaction  ou^ht  to  be  entered  on  a 
judgment  so  entered  in  the  Queen's  Bench,  the  debts  having  been  paid,  but  without  interest, 
this  Court,  without  expressing  any  opinion  on  the  construction  of  the  Act,  refused  a  rule 
for  a  mandamus  commanding  a  Commissioner  to  enter  satisfaction  ;  and  discharged  with 
costs  a  rule  calling  on  the  assignee,  the  plaintiff  on  the  record,  to  shew  cause  why  satis- 
faction  should  not  be  entered  up. 

(a)  Friday  May  6th,  before  lK>rd  Campbell  C.  J.,  WightnuM,  Erie  and 
CrompUm  Js. 

3  B  2 


V. 

Joy. 
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1853.  in  a  Chancery  suit  oi  Joy  against  Bvrck^  which  con- 
^naojB  tinued  after  his  dischai^e.  Finally,  in  1852,  by  a  decree 
of  the  House  of  Lords  in  that  cause,  he  recovered  a  sum 
of  upwards  of  30,000£ :  but  he  died  before  any  portion 
of  it  was  paid.  After  his  death,  the  amount  was  paid 
to  the  provisional  assignee;  and  the  executors,  under 
Stat  1  &  2  Vict  c.  110.  s.  92.,  applied  to  the  Insolvent 
Debtors'  Court  to  cause  satisfaction  to  be  entered  on  the 
judgment,  and  to  order  the  surplus  to  be  pud  to  them 
after  the  principal  sums  of  the  debts  were  paid.  The 
creditors  claimed  to  be  paid  their  debts  with  interest 
from  184L  Mr.  Commissioner  Lawy  before  whom  the 
case  was  heard,  declared  himself  to  be  of  opinion  that, 
on  the  true  construction  of  the  Act,  the  creditors  were 
entitled  to  interest :  but  he  added  that,  as  it  was  a  point 
on  which  the  Commissioners  of  The  Insolvent  Debtors' 
Court  differed  in  opinion,  he  should  suspend  making 
any  order  until  the  executors  had  the  opportunity  of 
applying  for  a  mandamus,  when,  as  it  was  suggested,  the 
opinion  of  this  Court  on  the  construction  of  the  Act 
might  be  obtained  for  the  guidance  of  the  Commissioners. 

Channel!  Scijt.  stated  the  effect  of  the  affidavits  as 
above.  [Lord  Campbell  C.  J.  If  this  were  a  matter  in 
which  a  mandamus  would  lie,  you  have  said  enough  to 
shew  that  it  would  be  a  proper  case  for  a  rule  Nisi ;  but 
it  is  within  the  jurisdiction  of  the  Insolvent  Debtors* 
Court  to  say  whether  the  debts  are  satisfied  within  the 
meaning  of  the  Act.  Whether  they  have  decided  rightly 
or  wrongly,  we  cannot  grant  a  mandamus  commanding 
a  court  of  competent  jurisdiction  to  put  a  particular 
construction  on  this  Act  of  Parliament  We  should, 
however,  be  glad  to  give  any  assistance  in  our  power  to 
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the  learned  Commissioners:  and  it  may  be  that^  as  the        1858. 
jndgment  is  in  this  Court,  you  may  find  some  means  of      STTRGjaT^ 
raising  the  question  before  us  under  our  general  juris-         j^^ 
diction  over  our  own  records.     If  you  can  do  so,  you 
may  mention  the  case  again.] 

Per  Curiam  (a). 

Rule  for  a  mandamus  refused. 

In  TVinity  I'erm,  ChanneU  Seijt,  on  affidavits  to  the 
same  effect  as  above  stated,  obtained  a  rule  Nisi,  calling 
on  Sturffis,  the  plaintiff  in  the  judgment,  to  shew  cause 
why  satisfaction  should  not  be  entered  on  the  judgment, 
on  payment  of  the  debts  in  respect  of  which  the  adjudi- 
cation was  made,  without  interest. 

Sir  F,  Thesiffer  now  shewed  cause.  Stat.  1  &  2  Vict. 
c.  110.  8.  92.  provides  that,  if  <'it  shall  appear  to  the 
satisfaction  of  the  said  Court  for  the  relief  of  Insolvent 
Debtors  that  all  the  debts  in  respect  of  which  such 
adjudication  was  made  have  been  discharged  and  satis- 
fied, it  shall  be  lawful  for  such  Court,  upon  application 
duly  made,"  "to  order  satisfaction  to  be  entered  on 
such  judgment:"  and  the  section  proceeds,  in  similar 
language,  to  give  that  Court  power  to  order  the  surplus 
to  be  paid  over.  The  present  rule  is  wrong  in  its  form ; 
for  it  calls  on  Sturffis,  the  provisional  assignee,  to  shew 
cause  why  satisfaction  should  not  be  entered  up,  a 
matter  in  which  he  has  no  interest,  and  which  he  can 
neither   hinder  nor  further.     But  in   no   shape   could 

(a)  Lord  Campbefl  C   J.,  Whjhtmany  Eric  and  Crvmpton  Js. 
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1853.        there  be  any  appeal  to  this  Court     Jn  Harden  v.  For- 
Stuiusib       ^^  (fO  ^*  ^^  ^®'^  ^^*^*  where  the  warrant  of  attorney, 
j^-  under  the  former  Insolvent  Debtors'  Act,  7  G,  4.  c.  57. 

8.  57.,  was  void,  this  Court  had  jurisdiction  to  set  aside 
the  judgment.  But,  when  the  statutable  requisites  for 
entering  up  a  judgment  of  this  kind  have  been  fulfilled, 
so  that  the  judgment  is  valid,  the  power  to  regulate 
the  manner  in  which  execution  shall  issue,  under  sect. 
87,  and  to  enter  up  satisfaction,  under  sect  92,  are 
statutable  powers  to  be  exercised  by  the  Insolvent 
Debtors'  Court  only,  and  without  appeaL  (He  was  then 
stopped  by  the  Court) 

Charmell  Serjt  and  BoviU^  in  support  of  the  rule.  It 
must  be  admitted  that  there  is  nothing  in  stat  I  &  2 
Vict,  c,  110.  to  give  this  Court  jurisdiction  over  this 
judgment.  But  the  Court  has  at  common  law  full 
control  over  its  own  records;  and  there  is  nothing  in 
the  Act  to  take  away  that  common  law  jurisdiction. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule 
must  be  discharged.  It  seems  to  me  that  the  intention 
of  the  Legislature  was  to  confine  the  jurisdiction  over 
this  judgment  to  the  Insolvent  Debtors'  Court  If  there 
were  any  irregularity  in  the  manner  in  which  the  judg- 
ment was  entered  on  our  rolls,  then  we  should  be  the 
proper  tribunal  to  interfere  and  set  it  right;  but  when 
it  is  regularly  entered  up  our  jurisdiction  ceases.  The 
Legislature,  in  sect  92,  enacts  that,  if  ^'  it  shall  appear  to 
the  satisfaction  of  the  said  Court  for  the  relief  of  Insolvent 

(a)  1  Q.  B.  177. 
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Debtors"  that  the  debts  are  discharged^  it  shall  be  lawful        1853. 
"for  such  Court"  to  order  satisfaction  to  be  entered.  '    sruaoiT" 
That  refers  it  to  that  Court  to  say  whether  the  debts         j^*^^ 
are  discharged   or  not.      I   am  sorry  that  we  cannot 
render  our  assistance  to  the  learned  Commissioners  in 
construing  the  Act ;  but  I  am  of  opinion  that  we  have 
no  jurisdiction  to  entertain  the  question. 

CoLEBiDOE  J.  I  am  of  the  same  opinion.  When 
the  statutable  conditions  precedent  to  the  entering  up  * 
of  such  a  judgment  have  been  fulfilled,  our  jurisdiction 
ceases.  If  it  were  not  so,  we  might  be  called  to  interfere 
in  every  case.  But  the  Insolvent  Debtors'  Court  is  a 
court  created  by  statute  with  jurisdiction  for  particular 
purposes,  with  which  we  are  not  to  interfere. 

WiQHTMAN  J.  The  warrant  of  attorney  and  judg- 
ment in  this  case  are  not  under  the  common  law ;  but 
they  are  founded  on  and  regulated  by  statute.  We 
cannot  interfere  to  order  satisfaction  to  be  entered,  when 
the  Act  says  that  it  shall  be  done  only  when  the 
Insolvent  Debtors'  Court  are  satisfied  that  the  debts  are 
discharged. 

Erle  J.  concurred. 

Rule  dischaiged,  with  costs. 
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1853. 


N^vlm^^r^zd  ^^  *^^  matter  of  a  plaint  in  the  County  Court  of 
Durham  holden  at  Babnard  Castle,  between 
Joseph  Stephenson,  plaintiff,  and  Edward 
Raine,  defendant. 

The  office  of       JDOVILL,  in  last  term,  obtained  a  rule  Nisi  for  a 

parish  clerk         jj 

uAherc>  prohibition  in  the  above  plaint. 

ditament   '  , 

withiD  the  From  the  affidavits  on  \irhich  the  rule  was  obtained^ 

word  as  lued  ^  ^^^  those  in  answer,  it  appeared  that  the  pIcuntifF  had 
^VidH^c.  95.  been,  de  facto,  chapel  clerk  of  the  parochial  chapelry  of 
the^coliiTty'*  ^^^^^  CWirf^  since  the  year  1817 ;  that  he  claimed 
VisdJ^f  °°'  from  every  householder  in  the  chapelry  4dL  annually, 
try  a  plaint  in    payable  at  Eoster.  as  by  immemorial  custom  due  to  the 

which  title  to      '^  ''  . 

that  office         chapel  clerk ;  and  that  this  plaint  was  brought  against 

comes  in  ques- 
tion, the  defendant,  a  householder  in  the  chapelry,  to  recover 

20J.,  being  five  years  arrears  of  this  alleged  customary 

payment.     On  the  trial,  before  the  judge  of  the  county 

court,  the  defendant  disputed  the  title  of  the  plaintiff 

to  the  office  of  chapel  clerk ;  and  also  disputed  the  tide 

of  the  chapel  clerk  to  any  such  customary  payment; 

and  he  now  made  affidavit  that  both  disputes  were  made 

bona  fide.     The  judge  of  the  county  court  expressed 

his  doubts  whether  he  had  jurisdiction,  and  adjourned 

the  cause,  in  order  that  the  defendant  might  have  an 

opportunity  to  apply  to  a  superior  court  for  a  prohibition. 

CowUng  now  shewed  cause  (a).  The  office  of  chapel 
clerk  is  not  a  franchise :  it  does  not  emanate  from  the 
Crown :  that  is  the  proper  incident  of  a  fi^nchise ;   Com. 

{a)  Before  Lord  Campbell  C»  J.,  Coleridge,  Wiijhtnvm  and  Erie  J s. 
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Dig,   Franchise  (A  1.).     Quo  warranto  would  not  lie        1853. 
for  it.     [Lord  Campbell  C.  J.     But  in  what  sense  does    stephknson 

the  Legislature  use  the  word  "  franchise"  in  stat.  9  &  10       ^  ^• 

°  ^  Raine. 

Vict  c.  95.  s.  58.  ?     May  it  not  be  in  a  more  popular 
sense  than  you  are  putting  on  it?]     The  words  are  title 
to  ''any  toll,  fair,  market,  or  franchise."     The  things 
with  which  the  word  is  coupled  are  strictly  franchises ; 
and  the  word  should  be  construed  to  mean  a  franchise 
ejusdem  generis  with  those  enumerated.     Neither  can 
this  office  be  called  a  hereditament;  the  meaning  of 
that   word  in    stat   9  &  10   Vict  c.  95.   s.   58.  may 
be  collected  from  Lloyd  y.  Jones  (a).     [Lord  Campbell 
C.  J.     That  cause   was  decided  on   the   ground  that 
the  question  of  title  was  not  really  raised.     The  claim 
of  the  defendant  was  to  a  right  which  could  not  pos- 
sibly  exist;   and   therefore  no    title    to    such  a  right 
could  come  in  question.]     That  was  so:  but  the  Court 
of  Common    Pleas,    after    deciding    on    that  ground, 
proceed  to  say  that,  if  the  right  could  have  existed, 
the  county  court  would    still    have    had   jurisdiction. 
Wilde  C.  J.,    in   delivering  judgment,  says    (i)    that 
sect   58  ''  excludes   the  jurisdiction  in  causes  involv- 
ing disputed  claims  to  incorporeal  hereditaments,  and 
the  claim  in  question  is  not  a  claim  to  an  incorporeal 
hereditament     'Hereditament'  is  defined  in  the  text 
books  of  authority  to  signify  '  all  such  things,  whether 
corporeal  or  incorporeal,  which  a  man  may  have  to  him 
and  his  heirs,  by  way  of  inheritance,  and  which  if  they 
be  not  otherwise  bequeathed,  come  to  him  which  is  next 
of  blood,  and  not  to  the  executors  or  administrators  as 
chattels  do'(c).     It  is  obvious  that  the  right  claimed 


(a)  6  Com,  B,%\,  (6)  6  Com,  B,  90. 

(c)  Termea  dela  Ley,  HereditametUtt  (in  later  editions  only) ;  Co,  Litt.  6.  a 
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1853.  under  the  custom  alleged,  is  Dot  a  claim  to  an  here- 
Stbphenbon  <litament,  and  therefore  not  such  as  to  exclude  the 
Raine.  jurisdiction  of  the  county  court"  The  office  of  parish 
clerk  does  not  come  within  the  definition ;  and,  even  if 
the  dispute  of  title  to  it  is  to  be  taken  to  be  bona  fide, 
it  does  not  oust  the  jurisdiction.  Neither  is  the  claim 
to  a  customary  payment  of  4i2.  a  claim  of  toll,  or  of  any 
thing  of  such  a  nature  that  the  questioning  of  the  title  to 
it  brings  this  plaint  within  the  exceptions  in  sect.  58. 
(As  the  Court  expressed  no  opinion  on  this  point,  the 
argament  relating  to  it  is  omitted.  Cowling  on  this 
point  cited  In  re  Baddeky  (a),  Davis  v.  Walton  (i),  and 
Lloyd  V.  Jones  (c). ) 

Bomllf  in  support  of  his  rule.  The  Legislature  cannot 
have  meant  to  allow  the  county  court  to  try  the  title  to 
an  office;  and  the  words  in  sect.  58  are  wide  enough 
to  express  their  intention.  The  word  ^^hereditament" 
comprehends  offices:  it  comprehends  <^ tenement;"  and 
"tenement"  includes  "offices;"  Co.  Litt.  6.  a.;  2  BL 
Com.  16,  21. 

Cur.  adv.  vulL 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
term  (November  23d),  delivered  judgment 

In  this  case  the  plaintiff  sues  in  the  county  court,  as 
chapel  clerk  of  a  parochial  chapeliy,  against  the  defendant, 
as  an  inhabitant  householder  of  the  chapelry,  to  recover 
five  years'  arrears  of  an  annual  payment  of  4^.,  alleged  to 
be  due  to  him  by  immemorial  custom.  Upon  the  hearing 
before  the  county  court  judge,  the  defen4ant  first  denied 
that  the  plaintiff  had  ever  been  duly  appointed  to  the 

(a)  4  Exch,  50B.  (b)  8  Exch,  153. 

(f)  6  Ctm.  B.  81. 
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oflSce  of  chapel  clerk,  and,  secondly,  he  denied  that  any  1853. 
such  annual  payment  was  due  by  custom  to  the  chapel  Stephbnson 
clerk.  He  then  objected  to  the  jurisdiction  of  the  court  raVne. 
The  judge  adjourned  the  hearing  of  the  cause,  to  give 
the  defendant  an  opportunity  to  apply  for  a  prohibition. 
We  are  now  to  determine  whether  a  prohibition  should 
be  granted.  Upon  the  affidavits,  and  the  opinion  ex- 
pressed by  the  county  court  judge,  we  must  assume  that 
both  defences  are  made  bona  fide,  and  that,  if  the  cause 
proceeds  in  the  county  court,  both  defences  must  be 
there  inquired  into  and  disposed  of.  This  being  a 
personal  action,  it  is  prima  facie  maintainable  in  the 
county  court ;  but  the  defendant  contends  that  it  comes 
within  the  exception  in  sect  58  of  stat  9  &  10  Vict, 
c,  95.,  providing  that  '^  the  court  shall  not  have  cogni- 
zance of  any  action"  **  in  which  the  title  to  any  corporeal 
or  incorporeal  hereditaments,  or  to  any  toll,  fair,  market, 
or  franchise,  shall  be  in  question."  In  construing  this 
language,  we  are  of  opinion  that  this  is  an  action  in 
which  the  title  to  an  incorporeal  hereditament  comes  in 
question.  The  plaintiff  sets  up  his  right  to  a  customary 
payment  of  4rf.  a  year  from  every  inhabitant  householder 
in  the  chapelry,  as  holder  for  his  life  of  the  office  of 
chapel  clerk ;  and  the  defendant  denies  his  title  to  the 
office.  There  seems  to  be  no  doubt  that  this  office  is  a 
tenement;  for  it  is  holden,  and  holden  for  life.  But, 
according  to  the  legal  definitions  which  have  been 
referred  to,  as  tenements  comprehend  all  landsy  so  here- 
ditaments  comprehend  all  tenements.  And,  looking  to 
the  object  and  j&ame  of  the  proviso  in  question,  we  are 
of  opinion  that  the  Legislature  here  uses  the  word  in 
that  extensive  sense,  and  meant  to  exclude  the  trial  of 


748 


MICHAELMAS  TERM. 


1853.         the  title  to  such  an  office  from  the  jurisdiction  of  the 
Stephenson    county  court  judge. 

We  therefore  think  that  the  rule  for  a  prohibition 
should  be  absolute. 

Rule  absolute. 


Rainb. 


Friday^ 
November  4tb. 


Keane  against  Reynolds. 


'pRESPASS  for  pulling  down  a  house.  Plea:  Not 
guilty,  by  statute.  Issue  thereon. 
On  the  trial,  before  Martin  B.,  at  the  last  Somerset 
Assizes,  it  appeared  by  the  plaintiff's  evidence  that  his 
cottage  was  an  encroachment  within  fifteen  feet  of  the 
middle  of  a  carriageway ;  but  that  it  was  a  highway  which 
had  never  been  repaired  with  stones,  or  otherwise,  but 
was  merely  a  green  by-lane.  The  defendant,  who  was 
surveyor  of  the  highways,  had  pulled  the  cottage  down 
in  supposed  execution  of  stat.  5  &  6  fF.  4.  c.  50.  s.  69. 
The  defendant,  in  answer  to  this  case,  proved  a  con- 
viction of  the  plaintiff  by  three  justices  for  encroaching 
on  the  highway ;  it  was  not  disputed  that  this  conviction 
was  made  before  the  defendant  pulled  the  house  down, 
and  that  it  related  to  this  house.  The  learned  Judg« 
directed  a  verdict  for  the  defendant,  subject  to  leave  to 

move  to  enter  a  verdict  for  the  plaintiff, 
directing 
defendant  to  do  the  act. 

Held  :  tbat  stat.  5  &  6  fF.  4.  c.  50.  «.  69.  requires  the  sorreyor  to  execute  a  conviction 
under  that  Act,  by  pulling  down  the  encroachment  though  there  is  no  warrant :  and  thai 
consequently  the  conviction,  though  not  itself  correct,  was  a  defence  to  this  action,  as 
defenoant  was  shewn  to  be  in  the  position  of  a  person  bound  to  execute  the  judgment  of 
a  tribunal  of  competent  juri^iction. 


Trespass  for 
pulling  down  a 
cottage.  Plea: 
Not  guilty, 
by  statute. 
The  plaintiff 
was  convicted 
by  three  jus- 
tices, under 
sUt.  6  &  6 
W.  4.  c.  SO., 
for  an  en- 
croachment 
on  a  hiehway. 
The  defendant, 
who  was  sur- 
veyor  of  the 
highways, 
pulled  down 
plaintiff*s 
cottage,  which 
was  what  the 
conviction 
referred  to, 
but  which  was 
not  in  fact  an 
encroachment 
within  the 
meaning  of 
the  Act.     No 
warrant  issued 
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Crowder  now  moved  accordingly.  The  general  words  1853. 
of  sect.  69  would  apply  to  an  encroachment  within  fifteen  Kbank 
feet  of  the  middle  of  any  carriage  way ;  but  sect  63  (con-  RivMiLDs. 
strued  by  the  interpretation  clause,  sect.  5)  confines  it 
to  those  carriage  ways  which  have  been  repaired  and 
maintained  with  stones.  The  defendant  therefore  was 
not  in  fact  justified;  and  the  conviction  is  not  conclusive 
to  shut  out  the  truth.  The  surveyor,  it  is  true,  is,  by 
sect.  69,  required  to  pull  down  encroachments ;  but  that 
means  encroachments  in  fact.  He  is  not  bound  to  wait 
for  a  conviction;  nor,  when  there  is  one,  is  he,  as  a 
matter  of  course,  to  act  on  it :  at  least,  if  he  acts  without 
a  warrant,  it  is  at  his  own  peril ;  and  in  the  present  case 
there  was  no  warrant.  [Lord  Campbell  C.  J.  When 
we  look  at  sect.  69,  it  appears  that  every  conviction 
under  it  involves  a  judgment  quod  prosternatur,  which 
the  surveyor  is  required  to  execute.  The  surveyor,  if 
he  acts  without  a  conviction,  acts  at  his  peril :  but  when 
there  is  one  it  is  a  defence,  not  as  conclusive  evidence 
that  the  alleged  encroachment  really  was  one,  but  on 
the  principle  that  the  surveyor  acted  in  obedience  to 
the  judgment  of  a  court  of  competent  jurisdiction  which 
he  was  bound  to  execute.]  The  conviction  was  also  bad 
in  form.     (The  ai^ument  on  this  point  is  omitted.) 

Per  Curiam  («).     There  will  be  no  rule. 

Rule  refused. 

(a)  liord  Campbell  C,  J.,  Coleridge,  Wightnum  and  Erie  Js. 
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No^J^rAth.    Thomas  Walkeb  against  The  York  and  Nobth 
Midland  Railway  Company- 


Action  against 

a  railway  com- 
pany for  not 
duly  carrying 
fish,  from  S, 
to  ill.,  averred 
to  be  received 
by  the  defend- 
ants at  S.  to 
be  carried  as 
common  car- 
riers to  M. 
Pleas:  3. 
That  defend, 
ants  did  not 
receive  the  fish 
as  common 
carriers:  3. 
That  defend, 
ants  received 
the  fish  on 
certain  terms 
set  out  in  the 
plea.    Issues 

At  the  trial,   plaintiff  to  defendants  and  by  them  received  on  the 

denceThat*'*'    occasion  in  the  said  1st  count  mentioned,  fish  being  a 
defendants 
printed  many 
notices,  de- 
daring  that 

they  would  not  carry  fish  except  on  terms  relieving  them  from  all  liability,  and  declaring 
also  that  none  of  their  servants  nad  power  to  vary  those  terms ;  that  a  parcel  of  these  notices 
were  sent  to  S.,  and  served  on  the  fish  merchants  there,  including  plaintiff:  that  they 
generally  threw  down  the  notices ;  and  that  plaintiff  told  the  defendants*  station  master  at 
S.  that  they  were  not  of  any  use ;  afcer  which,  the  fish  were  sent  by  plaintiff  by  defendants* 
railway,  and  were  not  duly  carried.  The  learned  Judge  advised  the  jury,  if  they  were 
satisfied  that  plaintiff  was  served  vrith  the  notice,  to  infer,  as  a  fact,  that  he  sent  the  fish  on 
a  special  contract  embodying  the  terms  contained  in  it,  unless  plaintiff,  before  be  sent  the 
fish,  unambiguously  dissented  from  the  terms,  and  the  defendants  acquiesced  in  his  dissent. 
Verdict  for  defendant  on  the  two  issues  above  mentioned. 

Held :  that  the  direction  was,  under  the  circumstances,  right :  that  stat.  11  C?.  4  &  1  IF.  4. 
c.  68.  9.  4.  is  confined  to  public  notices ;  and  that  the  jury  might  rightly  infer,  from  plaintiff 
having  special  notice  that  fish  would  not  be  taken  except  on  certain  terms  and  that  no 
one  had  power  to  vary  the  terms,  and  from  his  afterwards  persisting  in  sending  his  fish,  that 
he  assented  to  a  special  contract  to  carry  on  these  terms ;  and  the  defendants  were  in  that 
case  protected  by  this  special  contract,  under  sect.  6. 


n^HE  first  count  in  the  declaration  was  on  a  bailment 
of  fish^  delivered  to  the  defendants  as  common 
carriers  from  Scarborough  to  Manchester^  and  received 
by  them  as  such  carriers^  to  be  carried  from  Scarborough 
to  Manchester^  and  there  delivered  for  plaintiff,  with 
due  and  reasonable  diligence  and  speed,  for  reward  to 
be  paid  by  plaintiff  to  defendants  in  that  behalf. 
Breach :  for  not  carrying  or  delivering  with  reasonable 
diligence  and  speed. 

Pleas  to  this  count :  1.  Not  guilty :  2.  A  traverse 
of  the  averment  that  defendants  received  the  fish  as 
common  carriers  on  the  terms  alleged :  3.  That,  before 
the  goods  in  that  count  mentioned  were  delivered  by 


perishable  and  consequently  a  hazardous  article  of  traflSc, 
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defendants  had  been  and  were  carrying  it  at  and  after 
a  reduced  rate  of  carriage  below  the  rate  at  which  the 
defendants  were  by  law  entitled  to  charge  for  the  car- 
riage of  the  same>  but  only  on  certiun  conditions,  and, 
amongst  others,  the  condition  thereinafter  specially  set 
forth,  of  which  plaintiff  at  the  time  the  said  fish  in  the 
said  1st  count  mentioned  was  so  delivered  to  and  re- 
ceived by  the  defendants  as  in  that  count  mentioned, 
for  the  purpose  therein  in  that  behalf  mentioned,  had 
notice:  and  that  defendants,  before  and  at  the  time, 
gave  notice  to  the  plaintiff,  and  the  plaintiff  then  had 
notice  and  knowledge,  that,  fish  being  a  perishable  and 
consequently  a  hazardous  article  of  traffic,  the  defendants 
would  carry  it,  at  the  said  reduced  rate  of  carriage,  only 
upon  the  following  (amongst  other)  conditions,  namely : 
that  the  said  Company  would  not  be  responsible  for  the 
delivery  of  fish  in  any  certain  or  reasonable  time,  nor  in 
time  for  any  particular  market;  nor  were  the  said  Com- 
pany to  be  required  to  carry  or  forward  fish  by  any 
particular  train  ;  nor  were  the  Company  to  be  responsible 
for  loss  or  damage  arising  from  any  delay  or  stoppage, 
howsoever  occasioned.  Averment:  that  defendants 
charged  plaintiff  for  the  carriage  and  delivery  of  the 
fish,  at  and  after  the  reduced  rate  of  charge,  and  that 
they  received  the  said  fish  from  plaintiff  to  be  carried 
and  conveyed  as  aforesaid,  subject  to  and  upon  the 
terms  of  the  said  condition,  and  upon  no  other  terms  at 
variance  therewith ;  of  which  plaintiff,  at  the  time  the 
said  fish  was  so  delivered  to  and  received  by  the 
defendants  as  in  that  count  mentioned  for  the  purpose 
therein  mentioned,  had  notice  and  knowledge,  and 
thereby  then  assented  that  the  said  fish  should  be 
carried   and  conveyed   by  the  defendants  from   Scar- 
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borough  aforesaid  to  Manchester  aforesaid,  and  there 
delivered  for  the  plaintiff,  at  the  said  reduced  rate  of 
carriage,  upon  the  said  condition  and  the  terms  thereof 
in  that  behalf  aforesaid.     Issue  on  these  pleas. 

There  were  four  other  counts  for  not  carrying  other 
fish  from  Scarborough  to  London.  The  pleadings  on  each 
were  similar  to  those  on  the  first  count 

The  cause  was  first  tried  before  Lord  Campbell  C.  J., 
at  the  sittings  in  Londxm  after  last  Hilary  Term,  when  a 
general  verdict  passed  for  the  plaintiff:  but  a  new  trial 
was  granted,  in  order  that  it  might  be  ascertained 
whether  a  notice  hereafter  mentioned  had  been  served 
on  the  plaintiff  or  not :  the  defendants  were  to  admit  the 
rest  of  the  plaintiff's  case,  and  the  amount  of  damages. 

On  the  second  trial,  before  Coleridge  J.,  at  the  sittings 
in  Ijondon  during  last  Trinity  Term,  the  following  facts 
were  agreed  on  bj  both  sides.  The  plaintiff  was  a  fish 
merchant  at  Scarborough,  There  is  railway  communica- 
tion fix)m  Scarborough  to  Manchester  and  to  London,  The 
terminus  at  Scarborough  is  part  of  the  defendants'  rail- 
way, which  communicates  with  other  railways  leading  to 
Manchester  and  London.  The  defendants,  as  is  usual, 
collect  goods  at  their  own  terminus  and  forward  them 
through  the  connecting  lines  to  their  destination ;  and 
it  was  admitted  that  the  fish  in  question  had  been  sent 
by  defendants'  line,  and  not  delivered  in  due  time,  to 
the  damage  of  plaintiff.  The  learned  Judge  ruled  that, 
after  these  admissions,  made  in  obedience  to  the  rule 
granting  the  new  trial,  the  onus  lay  on  the  defendants ; 
and  their  counsel  began.  The  parts  of  the  evidence,  ma- 
terial to  the  question  discussed  in  banc,  were  as  follows. 
The  defendants  had  caused  a  large  number  of  notices 
to  be  printed;  of  which  the  following  is  a  copy. 
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^  York  and  North  Midland  Railway.  Notice.  Fish  i853. 
Traffic.  Fish  being  a  perishable  and  consequently  a 
hazardous  article  of  traffic^  The  York  and  North  Midland 
Railway  Company  hereby  give  notice  that,  on  and  after 
the  12th  April  1852,  they  will  carry  it  at  the  reduced 
rates  at  present  charged,  or  which  may  hereafter  be 
charged,  below  the  rate  which  the  said  Company  is 
entitled  to  charge,  on  the  following  conditions  only. 

1st.  The  consignor  to  undertake  all  risks  of  loading, 
unloading  or  carriage,  whether  arising  from  the  negli- 
gence or  default  of  this  Company  or  their  servants,  or 
from  defects  or  imperfections  in  the  station,  platform  or 
other  place  of  loading  or  unloading,  or  of  the  carriage, 
engine,  train  or  railway,  in,  by  or  upon  which  the  said 
fish  may  be  conveyed,  or  from  any  other  cause  what- 
ever. 

2.  This  Company  is  not  to  be  responsible  for  the 
delivery  of  fish  in  any  certain  or  reasonable  time,  nor 
in  time  for  any  particular  market ;  nor  are  they  to  be 
required  to  carry  or  forward  by  any  particular  train,  nor 
are  they  to  be  responsible  for  loss  or  damage  arising 
firom  any  delay  or  stoppage,  however  occasioned. 

3.  Fish  booked  for  places  beyond  the  limits  of  this 
Company's  lines  will  only  be  carried  by  them  so  far  as 
their  line  is  concerned  on  the  above  conditions,  and 
afterwards  delivered  to  some  other  company  or  person 
to  be  carried  by  such  other  company  or  person,  upon 
the  same  terms  and  conditions  as  are  herein  stipulated 
for  as  regards  this  Company. 

4.  The  station  clerks  and  servants  of  the  Company    \ 
have  no  authority  to  alter  or  vary  these  conditions.'' 

A  clerk,  ordinarily  employed  for  defendants  at  Yorky  who 
wascalledfordefendants,  proved  that,  on  2ASeptemb€r\%52y 
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he  was  sent  with  a  large  number  of  these  printed  notices 
to  Scarhonmgh ;  and  at  Scarborough  received,  from  the 
station  master  there,  a  list  of  the  fishdealers  at  Scar- 
borough.  He  then  went  down  to  the  sands,  where  the 
fishing  boats  were  coming  in,  and  where  consequently 
many  of  the  fishdealers  were  assembled,  and  there 
served  as  many  of  them  as  he  could  with  copies  of  the 
notice.  Amongst  others,  he  served  a  person  whom  he 
believed  to  be  the  plaintiff;  but,  as  he  was  not  then 
personally  acquainted  with  the  plaintiff,  he  could  not 
speak  very  positively  to  the  identity.  On  cross  exami- 
nation it  appeared  that  the  persons  served  were  very 
angry;  that  many  tore  up  the  notices  and  said  that 
they  would  not  be  bound  by  them  ;  and  that  there  was 
considerable  disturbance.  The  station  master  at  Scar- 
borough gave  evidence  that,  on  the  3d  September^  he 
saw  the  plaintiff,  who  said  to  him :  '^  What  Is  the  use  of 
sending  that  old  fellow  to  serve  these  notices  ?  they  are 
of  no  use."  The  fish,  the  subject  of  the  first  count, 
^  were  sent  off  on  that  same  3d  of  September.  The  plaintiff 
\  himself,  who  was  called  as  a  witness,  denied  having  been 
I  personally  served  with  the  notice,  and  denied  having 
/  ever  consented  to  be  bound  by  its  terms.  The  learned 
I  Judge  left  it  to  the  jury  to  say  whether  there  was  a 
special  contract  or  not.  He  told  them  that  the  first 
question  was  one  of  fact,  whether  the  plaintiff  was 
served  with  the  notice ;  and  that,  if  they  were  of  that 
opinion,  they  might  infer  a  special  contract.  And  he 
advised  them  to  draw  that  inference  from  the  receipt  of 
the  notice  and  the  subsequent  sending  of  the  goods, 
unless,  in  the  interim,  the  plaintiff  bad  unambiguously 
refused  to  deliver  the  goods  on  the  terms  of  the  notice, 
and  the  defendants  had  acquiesced  in  that  refusal.    The 
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jury  found  that  there  had  been  a  service  of  the  notice^ 
and  that  there  was  a  special  contract.  The  verdict  was 
entered  for  the  defendants  on  the  second  and  third 
issues^  and  the  corresponding  issues  on  the  pleas  to  the 
other  counts. 

M.  Chambers^  in  last  Trinity  Term,  obtained  a  rule 
Nisi  for  a  new  trial,  on  the  ground  of  misdirection. 
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Watscn  and  Joseph  Addison  now  shewed  cause.  The 
direction  of  the  learned  Judge  was,  if  exceptionable  at 
all,  too  favourable  to  the  plaintiff.  The  defendants, 
though  common  carriers  from  Scarborouffh,  are  not 
bound  to  continue  common  carriers  of  all  articles; 
Johnson  v.  Midland  Raihoay  Company  {a).  They  there- 
fore might  well  refuse  in  future  to  accept  fish  as  common 
carriers  at  all:  and,  if  they  did  so,  the  second  plea, 
which  denies  that  they  received-  them  as  common  car- 
riers, would  be  proved.  But,  assuming  that  they 
remain  common  carriers  of  fish,  and  that,  as  such,  they 
might  be  liable  to  an  action  for  not  accepting  fish, 
properly  offered  to  them  as  carriers,  still  they  are  not 
liable  in  this  action  unless  they  did  in  fact  accept  the 
goods  as  carriers ;  Wyld  v.  Pickford  (*)•  The  question 
therefore  which  ought  to  have  been  left  to  the  jury  was: 
On  what  terms  did  tbe  defendants  accept  those  goods? 
But  the  ground  of  complaint  against  the  direction  is 
understood  to  be  that  the  learned  Judge  said  that  a 
special  contract  ought  to  be  inferred  from  the  receipt  of 
the  notice  and  subsequent  sending  of  the  goods,  unless 
the  plaintiff  refused  to  send  on  those  terms,  and  tbe 
defendants  assented  to  the  refusal.  This  question  does 
not  really  arise  on  the  facts.     The  plaintiff's  case  was 

(a)  4  Exch,  367.  {b)  8  M.  cj-  W.  443. 
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that  he  never  received  the  notice  at  all ;  and  of  course 
he  could  make  no  case  depending  on  his  refusal  to  be 
bound  by  a  notice  which  he  said  he  did  not  receive.  It 
is  true  that  the  defendants  gave  evidence,  which  the 
jury  believed,  that  plaintiff  did  receive  the  notice,  and 
that  he  did  say  to  the  station  master  that  it  was  of  no 
use.  But  the  station  master  had  no  authority  to  vary 
the  terms  contained  in  the  notice ;  and  plaintiff  was 
expressly  informed  of  that  want  of  authority.  His 
communication  to  the  station  master  therefore  was  not  a 
dissent  communicated  to  the  defendants,  and  had  no 
more  effect  than  a  statement  to  any  stranger. 


M.  Chambers  and  Cowling^  in  support  of  the  rule. 
In  order  to  make  a  special  contract,  both  parties  must 
assent  to  its  terms.  There  was,  in  this  case,  ample 
evidence  that  plaintiff  did  not  intend  to  assent ;  so  that 
the  question  raised  is.  Whether  the  learned  Judge 
was  justified  in  directing  the  jury  to  infer  a  special 
contract,  limiting  the  liability  of  the  defendants,  from 
the  fact,  which  the  jury  have  found,  that  plaintiff 
received  the  notice  and  afterwards  sent  the  goods,  even 
though  he  dissented  in  fact.  It  is  not  disputed  that,  at 
common  law  before  the  Carriers' Act  (11  G.  4  &  1  »C4. 
c,  68.),  a  jury  ought  to  have  inferred  a  special  contract 
to  carry  on  the  terms  contained  in  any  notice  brought 
home  to  the  customer  before  the  goods  were  delivered. 
The  law  in  that  respect  is  stated  accurately  in  Story  on 
Bailments  (1st  edition)  p,  356.  sect  657.  And  it  is  not 
disputed  that  an  actual  assent  by  the  customer  to  the 
terms  contained  in  any  notice  will  still  constitute  a 
special  contract ;  and  that  assent  may  be  proved  in  any 
manner.  But  stat.  11  C  4  &  1  W^  4.  c.  68.  s.  4.  restrains 
the  effect  of  notices;  and  now  the  inference  to  be  drawn 
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from  the  sending  of  goods  to  be  carried,  after  being 
affected  with  a  notice,  is  to  be  drawn  from  the  notice  and 
the  effect  of  the   Act  combined.     If  the  remuneration 
offered  is  adequate  for  the  common  carrier's  risk,  the  car- 
rier must  carry  the  goods,  if  required,  as  a  common  carrier; 
and  if  he  refuses  he  is  liable  to  an  action.     If  the  customer 
agrees  to  a  contract  by  which  the  liability  is  different, 
that  contract  supersedes  the  common  law  liability.     But 
the  agreement  must,  since  stat  l\  G.  A  &  i  fV.  4.  c.  68., 
be  an  actual  agreement,  and  must  not  be  inferred  merely 
from  a  notice  brought  home  to  the  customer.    The  three 
first  sections  of  that  Act  are  for  the  benefit  of  carriers. 
Sect.  1  enacts  that  carriers  shall  not  be  liable  for  the 
loss  of  certain  articles  of  great  value  and  small  bulk, 
unless  their  nature  be  declared   and  a  higher  charge 
paid.     Sect  2  enacts  that  a  notice  to  this  effect,  pub- 
lished in  a  particular  manner,  shall  be  binding  on  all 
parties,  without  proof  of  its  having  come  to  their  know- 
ledge.    Sect.  3  provides  that,  unless  such  a  notice  be 
published  in  that  particular  manner,  the  carrier  shall 
not  have  the  benefit  of  that  Act.     Then  comes  sect.  4, 
by  way  of  proviso  upon  those  three  sections.    It  provides 
that  ^*  no  public  notice  or  declaration  heretofore  made 
or  hereafter  to  be  made  shall  be  deemed  or  construed  to 
limit  or  in  anywise  affect  the  liability  at  common  law  of 
any"  public  common  carriers  by  land,  "  for  or  in  respect 
of  any  articles  or  goods  to  be  carried  or  conveyed  by 
them;  but  that  all"  such  carriers  shall  "be  liable,  as  at 
the  common  law,  to  answer  for  the  loss  or  any  injury  to 
any  articles  and  goods  in  respect  whereof  they  may  not 
be  entitled  to  the  benefit  of  this  Act,  any  public  notice 
or  declaration  by  them  made  or  given  contrary  thereto, 
or  in  anyways  limiting  such  liability,  notwithstanding." 
This  section  deprives  carriers  of  any  benefit  they  might 
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previously  have  derived  from  a  notice  or  declaration 
limiting  their  liability ;  the  uncertainty  of  the  proof  of 
such  notices  being  brought  home  to  the  customer*s  know- 
lege  having  rendered  such  benefit  of  a  doubtful  character, 
and  being  one  of  the  causes  leading  to  the  piling  of  the 
Act  Sect.  6  unquestionably  preserves  the  full  effect  of 
special  contracts ;  but  such  special  contracts  must  mean 
actual  contracts  vrhere  the  assent  of  the  customer  in  £Eict 
is  proved ;  for  instance,  by  his  signing  a  receipt  acknow- 
ledging the  terms,  as  in  Shaw  v.  York  and  North  Mid- 
land Railway  Company  {a)  and  the  other  cases  respecting 
the  carriage  of  horses.  This  seems  the  only  mode  of  read- 
ing sects.  4  and  6  consistently  together.  To  say  that  a 
special  contract,  within  sect.  6,  ought  to  be  inferred  from 
•  the  previous  service  of  a  notice  is  to  make  sect.  4  of  no 
avail ;  for  before  the  Act  the  effect  of  a  notice  was  no 
more  than  that  a  contract  was  inferred  from  its  being 
brought  home  to  the  customer.  There  is  nothing  in  the 
Act  to  except  notices  personally  served  from  its  general 
terms.  In  the  present  case,  there  is  nothing  but  the 
statement  in  the  notice  to  shew  that  the  terms  of  carriage 
were  reduced ;  and  nothing  even  there  to  shew  that  the 
remuneration  charged  was  not  ample  for  the  common 
law  risk.  [Lord  Campbell  C.  J.  The  Act  is  confined 
to  public  notices,  and  has  no  reference  to  a  special 
contract  inferred  from  a  private  notice  personally  served.] 
Here  the  notice  is  a  public  one,  addressed  to  no  indivi- 
dual in  particular,  but  such  as  might  be  affixed  in  the 
office.  The  mode  of  publication,  whether  by  fixing  it 
in  the  office  or  by  advertisement,  can  make  no  difference. 
Neither  can  the  mode  in  which  it  is  brought  home  to 

(a)  VSQ,  B,  347.  See  AuMtin  v.  Manchester,  Sheffield  ^e.  Railtpay 
Company,  16  Q.  ^.  600 ;  Fowles  v.  The  Great  Western  Railway  Company, 
7  Exch.  699. 
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the  customer,  whether  by  his  seeing  it  in  the  office,  or 
in  a  newspaper,  or  being  personally  servecL  The  lan- 
guage of  sect  4  in  these  respects  is  general ;  and  the 
intention  of  the  Legislature  seems  equally  so.  In  Crouch 
V.  NorA  Western  Railway  Company  (a)  a  notice  was  per- 
sonally served  on  the  plaintiff;  yet  the  Common  Pleas  re- 
fused to  enter  the  verdict  for  the  defendants.  The  Court 
therefore,  in  that  case,  must  have  held  that  a  special 
contract  was  not  to  be  inferred  from  the  personal  service 
of  a  notice  and  the  subsequent  sending  of  the  goods. 
At  all  events  it  was  a  misdirection  to  tell  the  jury  they 
ought  to  infer  a  contract  though  the  plaintiff  did  not 
agree,  unless  the  defendants  agreed  to  hb  disagreement 
There  must  be  two  assents  to  make  a  contract. 


1853. 
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Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
rule  must  be  discharged.  It  seems  to  be  contended  by 
Mr.  Cowling  that,  since  stat.  11  (r.  4  &  1  fF.  4.  c.  68., 
it  is  not  lawful  to  make  a  special  contract  limiting  the 
liability  of  a  carrier ;  but  I  am  clearly  of  opinion  that 
the  Legislature  had  no  such  intention,  and  that  such  is 
not  the  operation  of  the  act  Sect  4  in  effect  says  that 
a  carrier  shall  not  limit  his  liability  merely  by  a  public 
notice,  but  leaves  it  open  to  him  to  limit  his  liability  by 
a  special  contract  In  the  present  case,  the  declaration 
alleges  that  the  defendants  received  the  goods  as 
common  carriers  with  a  common  law  liability.  The 
second  plea  says  that  they  did  not  receive  them  on 
those  terms ;  and  the  third  plea  that  they  received  them 
on  certain  conditions.  Is  there  not  evidence  that  the 
defendants  had  not  received  them  on  the  terms  alleged, 
which  is  the  second  issue,  and  that  there  was  a  special 

(a)  Common  Picas,  1 9th  April  1852;  19  Law  Timet,  90  ;  not  reported 
elsewhere. 
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contract,  which  is  the  third  ?  The  jury  found  that  one 
of  those  printed  papers  had  been  personally  served  on 
the  plaintifi;  and  that  subsequently  he  delivered  the 
goods  to  be  carried  by  the  defendants.  I  think  that 
evidence  justifying  a  jury  in  inferring  that  the  goods  were 
received  under  a  special  contract  to  carry  on  the  terms 
contained  in  that  paper.  How  then  was  the  question 
left  to  the  jury  ?  I  think  most  correctly.  On  the  former 
trial  before  me,  a  verdict  was  found  for  the  plaintiff,  on 
the  supposition  that  the  paper  had  not  been  served  on  the 
plaintiff;  but  a  new  trial  was  granted,  in  order  to  ascer- 
tain how  that  feet  was,  and  to  ascertain  that  only.  At 
the  present  trial,  the  Judge  first  left  it  to  the  jury  to  say 
how  that  fact  was ;  he  then  proceeded,  not  to  tell  them 
as  a  matter  of  law  that,  if  that  fact  was  as  alleged  by  the 
defendants,  they  must  find  a  special  contract ;  but  that, 
in  that  case,  it  was  a  question  for  them  whether  they 
would  infer  a  special  contract.  He  then  went  on  to  tell 
them  that  they  ought  to  draw  that  inference,  not  telling 
them  that  as  a  matter  of  law,  but  telling  them  that  in 
their  place  he  would  draw  that  inference,  unless  in  the 
^interval  the  plaintiff  had  signified  his  refusal  to  be  bound 
by  those  terms,  and  the  defendants  had  acquiesced  in 
that  refusaL  Now  in  this  case  there  could  be  no  such 
acquiescence ;  for  there  was  no  one,  at  Scarboroitghf 
having  authority  to  receive  the  goods  on  any  other  terms ; 
and  the  plaintiff  had,  in  the  paper  served  on  him,  been 
expressly  told  that  no  one  had  any  authority  to  do  so. 
I  think  therefore  that,  as  the  jury,  though  not  necessarily 
bound  to  infer  a  special  contract,  were  at  liberty  to  do  so, 
the  direction  was  correct,  and  the  verdict  on  both  pleas 
right 


WiGHTMAN  J.     The  question  is.  Whether  there  was 
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any  evidence  from  which  the  jury  might  find  a  special        IH6S. 

contract.     It  is  not  raised  quite  in  that  form ;  but  that  "wIlker" 

is  the  substantial  question.     The  defendants  had  served      v   ^*    d 

the  plaintiff  with  a  notice  that,  in  consideration  of  their       North 

Midland 
carrymg  fish  at  reduced  charges,  they  would  require       Railway 

.  ConDpany. 

their  customers  to  agree  to  certain  conditions  on  which, 
and  on  which  only,  they  would  carry  fish ;  and  they  also 
state  in  the  notice  that  no  servant  of  theirs  has  power  to 
alter  these  terms.  The  question  is,  Whether  the  fish  in 
question  was  received  under  a  contract  to  carry  on  these 
terms.  Now  the  pluntifi^  did  not  assent  in  express 
words  to  these  conditions:  on  the  contrary,  he  objected 
to  them ;  but  still,  for  all  that,  he  sent  the  goods,  knowing 
that  no  servant  had  power  to  alter  the  conditions,  and 
that  they  would  be  accepted  on  those  conditions  only : 
and  I  think  he  must  be  taken  to  have  sent  them  on  these 
terms  unless  there  was  something  in  the  law  td  prevent 
the  conditions  firom  binding.  Mr.  CawKng  contends 
that  there  is  such  a  law,  and  that  stat.  11  6.  4  &  1  fF.  4. 
c.  68.  8. 4.  prevents  this  notice  from  a£Pecting  the  liability 
of  the  defendants  as  carriers :  but  I  do  not  think  that 
such  is  the  effect  of  the  Act,  It  is  confined,  I  think, 
to  public  notices,  such  as  were  very  common  before  the 
Act;  notices  addressed  to  the  public  at  large,  raising  a 
question,  in  every  case,  whether  the  notice  was  brought 
home  to  the  particular  person;  I  do  not  think  it  ap-\ 
plicable  to  a  notice  specifically  delivered  to  a  particular  ^ 
person  to  form  the  basis  of  a  special  contract  with  him. 
The  Judge  told  the  jury  that,  if  such  a  notice  was  speci- 
fically delivered  to  the  plaintifi^,  unless  it  could  be  shewn 
that  he  dissented  from  those  terms,  and  the  defendants 
acquiesced  in  his  dissent,  they  ought  to  infer  that  the 
plaintifi^,  persisting  in  sending  the  goods,  assented  to 
their  being  taken  on  the  terms.     I  think  so  too.     If  a 
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maD  is  told  that  goods  will  not  be  received  except  on 
certain  terms,  and  notwithstanding  this  he  will  send  the 
goods,  I  think  that  he  must  be  taken  to  agree  that  they 
shall  be  taken  on  these  terms.  Stat.  II  G.^  &l  fV.4. 
c.  68.  8,  6.  expressly  saves  special  contracts ;  and  I  think 
Mr.  Cowling  hardly  contended  that  a  special  contract 
might  not  be  proved  by  a  letter  sent  to  an  individual 
addressed  to  him,  and  a  subsequent  delivery  of  the 
goods,  though,  if  such  a  notice  is  in  the  shape  of  a 
circular,  he  says  it  is  within  sect*  4.  But  I  think  sect  4 
is  limited  to  public  notices,  advertised  or  put  up  in  an 
office. 


CoLERiDOS  J.  I  shall  add  nothing  as  to  my  own 
ruling  in  this  case ;  but  I  shall  confine  myself  to  the 
effect  of  Stat  11  (7.  4  &  1  W.  4.  c.  68.,  which  is  of 
general  importance.  It  is  well  known  that  before  that 
Act  the  common  law  liability  of  carriers  pressed  heavily 
upon  them  in  respect  to  articles  of  great  value,  for  which 
they  received  a  small  remuneration.  The  Legislature 
therefore  interfered,  and,  as  to  those  articles,  provided  a 
mode  by  which  the  carriers  might  secure  themselves 
from  such  liability ;  and  at  the  same  time  it  took  away 
the  imperfect  and  vexatious  mode,  which  had  been 
adopted  by  carriers,  of  limiting  their  liability  by  public 
notices,  a  mode  which,  as  every  lawyer  knows,  led  to 
much  and  vexatious  litigation.  Therefore  the  Legis* 
lature,  by  sect  4,  says  they  shall  not  limit  their  liability 
by  any  "  public  notice  or  declaration.^'  But,  by  sect  6, 
it  goes  on  to  say  that  nothing  shall  affect  any  special 
contract  The  Legislature  says  nothing  as  to  the  mode 
in  which  such  a  special  contract  shall  be  made :  it  is  not  \ 
required  to  be  in  writing  or  signed;  nor  is  there  any 
other  formal  requisite :  so  that  in  every  case  it  must  be 


XVII.   VICTORIA. 


763 


a  question  of  fact  whether  there  was  such  a  contract. 
In  the  present  case,  the  notice  was  a  public  notice:  but  | 
a  copy  was  sent  to  the  plaintiff,  and  might  form  the 
basis  of  a  special  contract.  I  think  that,  when  he  after- 
wards brought  his  goods  and  sent  them  at  the  reduced 
rates,  it  was  sufficient  evidence  that  he  assented  to  the 
terms.  It  is  true  that,  on  the  same  day,  he  grumbled 
at  those  terms:  but,  as  this  was  addressed  only  to  the 
station  master,  who  had,  as  the  plaintiff  knew,  no  power 
to  vary  them,  I  think  it  goes  for  nothing. 

Rule  discharged  (a). 

(a)  Erk  J.  had  gone  to  Chambers. 
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Leonard  Warrington  against  John  Early,    ^^^^^^^ 
the  elder. 


nnHE  first  count  in  the  declaration  alleged  that  defend- 
ant, on  30th  January  1850,  by  his  promissory  note 
now  over-due,  promised  to  pay  plaintiff  or  his  order, 
six  months  afler  date,  1000/.,  with  lawful  interest  thereon 
from  the  date  thereof,  but  did  not  pay  the  same. 

Pleas.  1.  To  first  count:  That  defendant  did  not 
make  the  note.     Issue  thereon. 

2.  To  first  count:  ^'That,  after  the  alleged  making 
of  the  said  note,  and  before  this  suit,  and  before  the 
said  note  fell  due,  it  was  materially  altered,  without  the 
consent  of  the  defendant,  by  a  person,  not  the  defendant, 
writing  thereon,  at  the  request  of  the  plaintiff,  words 
purporting  that  the  amount  of  the  said  note  was  to  be 
paid  with  interest  at  the  rate  of  six  pounds  per  centum 
per  annum :  whereas,  when  the  said  note  was  made  by 
the  defendant,  it  purported  that  the  amount  thereof  was 
payable  with  interest  at  the  rate  of  only  five  pounds  per 


A  promissory 
note  was  maae, 
payable  six 
months  after 
date,  "with 
lawftil  in- 
terest."   After 
it  had  been 
signed,  without 
the  assent  of 
the  maker, 
but  with  the 
assent  of  tho 
holder,  there 
was  added,  in 
the  corner  of 
the  note, "  in- 
terest at  six 
per  cent,  per 
annum.** 

Held:  that 
this  addition 
materially 
altered  the 
contract;  and 
that  the  holder 
could  not  re- 
cover on  the 
note  against 
the  muLer. 
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1853.        centum  per  annum."     Replication :  De  injuria.     Issue 
WAaaiNGTON   thereon. 

Early  Other  issues  of  fact  arose,  which  became  immateriHl. 

On  the  trial,  before  CrompUm  J.,  at  the  last  Oxford- 
shire Assizes,  the  plaintiff  produced  the  note ;  of  which 
the  following  is  a  copy. 

«  £1000  :  0  :  0.  Wheelock,  January  30th  1850. 

Six  months  after  date,  we  jointly  and  severally,  and 
each  two  of  us  jointly,  promise  to  pay  to  Mr.  Leonard 
Warringtony  or  order,  one  thousand  pounds,  with  lawful 
interest  from  the  date  hereof,  for  value  received. 

Interest  at  six  per  cent  John  S.  Leake. 

per  annum.  Chas.  Leake. 

John  Early,  Sen'." 

The  defendant's  signature  was  proved.  It  appeared 
that  the  words  "Interest  at  six  per  cent  per  an- 
num^ were,  after  the  note  had  been  signed  by  the 
three  parties,  added  under  the  following  circumstances. 
The  plaintiff  received  the  note  from  John  S,  Leake  and 
Charles  Leake,  the  defendant  JEarly  not  being  present 
The  plaintiff  required  an  explanation  of  the  words 
"  lawful  interest"  in  the  body  of  the  note.  And  finally 
John  S.  Leake,  the  defendant  still  being  not  present, 
added  the  words  in  question.  Under  the  directiou  of 
the  learned  Judge,  a  verdict  was  then  found  for  defend- 
ant on  the  issue  on  the  second  plea,  and  for  the 
plaintiff  on  the  issue  on  the  first  plea.  Leave  was 
reserved  to  move  to  enter  a  verdict  for  plaintiff  on  the 
issue  on  the  second  plea;  and  it  was  agreed  that,  if 
any  question  of  fact  ought  to  have  been  left  to  the  jury, 
the  Court  should  be  at  liberty  to  deal  with  it 


Early. 
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Keating  now  moved  accordingly  (a).  The  memo-  1353. 
randum  in  the  corner  of  the  note  is  no  part  of  the  note ;  Wareington 
and  therefore  the  insertion  of  it  does  not  affect  the 
instrument^  as  it  would  if  the  insertion  had  been  in  the 
body  of  the  note.  [Lord  Campbell  C.  J,  If  these 
words  had  been  written  in  the  comer,  before  the  note 
was  signed,  would  they  not  have  concluded  the  makers 
as  to  the  amount  of  interest  ?]  They  would  not»  The 
interest  contracted  for  in  the  note  is  'Mawful  interest" 
The  allegation  in  the  plea,  that  the  note  purported  that 
the  amount  of  interest  to  be  paid  was  five  per  cent.,  is 
not  supported,  unless  indeed  lawful  interest  can  be  said 
to  be  five  per  cent  In  Exon  v.  Russell  (b)  a  note  was 
made  with  the  words  "  at  Messrs.  Brawny  Cobb^  and  Co. 
Bankers,  London/*  in  the  comer:  but  it  was  held  a 
variance  to  describe  the  note  as  made  payable  at  the 
bankers'.  [Lord  Campbell  C.  J.  In  that  case  the 
words  were  not,  firom  their  general  acceptation,  a  part 
of  the  contract  But  what  can  the  words  here  mean 
except  that  six  per  cent  interest  is  to  be  paid  ?]  Occur- 
ring where  they  do,  they  are  not  incorporated  in  the 
contract:  had  the  plaintiff  declared  on  the  note  as 
payable  with  six  per  cent  interest  he  would  have  been 
nonsuited.  [Lord  Campbell  C.  J.  I  think  not,  if  the 
words  had  been  there  with  defendant's  privity.  Erie  J. 
It  seems  to  me  that,  if  they  were  there  before  the  note 
was  signed,  they  would  form  part  of  the  contract]  The 
rule  must  be  the  same  respecting  these  words  as  it 
would  be  respecting  a  place  of  payment  Had  a  place 
been  named  in  the  body  of  the  note,  that  would  have 

(a)  Before  Lord  Campbell  C.  J.»  Coleridge,  H'ightmaH  and  Erie  Js. 
(6)  4  M.  §•  5.  505. 
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1853.        heen  part  of  the  contract,  but  not  if  the  place  were  only 
Warrington  '^^^^d  ^y  ^  memorandum  in  the  corner. 

„  ^'  Cur.  adv.  vult. 

Early. 

Afterwards,  in  this  term  (23d  Navember)^  Lord 
Campbell  C.  J.  delivered  the  judgment  of  the  Court. 

In  this  c&se  there  will  be  no  rule.  The  alteration 
was  fatal.  The  note  was  made,  payable  at  six  months 
after  date,  with  lawful  interest  The  holder,  the  present 
plaintiff,  is  a  party  to  the  addition,  in  the  comer  of  the 
note,  of  the  words  "  interest  at  six  per  cent  per  annum." 
That,  we  think,  was  made  part  of  the  contract :  had  it 
been  inserted  in  the  body  of  the  note  it  would  have 
unquestionably  been  so :  and,  though  it  was  inserted  in 
the  corner,  if  that  had  been  done  before  the  note  was 
signed  it  would  have  bound  the  maker,  inasmuch  as  the 
effect  of  a  written  contract  is  to  be  collected  from  all  within 
the  four  comers  of  the  instrument.  When  it  is  said  that 
the  naming  of  a  place  of  payment  in  the  comer  does 
not  make  that  a  part  of  the  contract,  that  is  not  on  the 
principle  that,  because  the  writing  is  in  the  comer,  it 
therefore  cannot  form  part  of  the  contract,  but  because 
what  is  there  written  is,  from  mercantile  usage,  a  mere 
memorandum,  for  the  convenience  of  parties.  We  think, 
therefore,  that  there  has  been  here  a  material  alteration 
of  the  contract,  made  by  the  holder:  and  that  the 
verdict  ought  not  to  be  disturbed. 

Rule  refused. 


/"C/  <^^Oi    ^^ 


\^^  )   ^y-x^ 
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Janb  Elus   against   The  Sheffield   Gras      Monday, 
Consumers  Company. 


COUNT  for  unlawfully  di^ng  a  trench  in  a  public  Though  a 
penoD  em- 
street  and  highway,  and  heaping  up  stones  and  ploying  a  con. 

earthy  excavated  from  the  said  trench,  upon  the  said  a  lawful  act  U 

street  and  highway,  so  as  to  obstruct  it,  and  to  be  a  fo°  the  negiu  ^ 

common  public  nuisance ;  whereby  plaintiff,  lawfully  wnduct'o?tbe 

passing  along  the  said  public  street  and  highway,  fell  h^^^^^^g***^ 

over  the  said  stones  and  earth,  so  heaped  up  as  afore-  |°  «*«cu*inff 

voac  acCf  ycC| 

said,  and  broke  her  arm.  »f  tl>e  ««5t  itself 

is  wrongful. 

Plea :  Not  guilty.     Issue  thereon.  the  employer 

is  responsible 

On  the  trial,  before  Wtghtman  J.,  at  the  last  York  for  the  wrong 
Assizes,  it  appeared  that  the  defendants  had  made  a  contracto/or  ^ 
contract  with  persons  trading  under  the  firm  of  WaUon^  andTs^uWeto 
Brothers,  of  ShtffiM,  by  which  WaUm,  Brothers,  con-  ^^^^^^ 
tracted  to  open  trenches  along  the  streets  of  Sheffield  in  ^^^^^^^^"^^ 
order  that  the  defendants  might  lay  gas  pipes  there,  and  ^^^^  wrong. 
afterwards  to  fill  up  the  trenches  and  make  good  the 
surface  and  flagging.    Watson,  Brothers,  did  accordingly, 
by  their*  servants,  open  the  trenches  along  one  of  the 
streets  in   question,    and,   after   the  pipes   were   laid, 
proceeded  to  fill  up  the  trench  and  restore  the  flawing. 
In  doing  so,  the  servants  of  Watson,  Brothers,  carelessly 
left  a  heap  of  stones  and  earth  upon  the  footway ;  and 
the  plaintiff,  passing  along  the  street,  fell  over  them  and 
broke  her  arm.     Neither  the  defendants  nor   Watson, 
Brothers,  had  any  legal  excuse  for  breaking  open  the 
street   in    the   manner   described,  which  was  a  public 
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18.53.       nuisance.     It  was  objected,  for  the  defendants,  that  the 

Ei^Lis        cause  of  the  accident  was  the  negligence  of  the  servants 

Sheffield     ^^  ^^®   contractors,    fVaUon^   Brothers^   for   which    the 

GaaConsomers  defendants  were  not  responsible.     It  was  answered  that 
Company.  * 

the  contract  was  tp  do  an  illegal  act,  viz.  to  commit  a 
nuisance ;  and,  that  being  so,  that  the  defendants  were 
responsible.  The  learned  Judge  directed  a  verdict  for 
the  plaintiiF,  with  leave  to  move  to  enter  a  verdict  for 
the  defendants. 

T.  Jones  now  moved  accordingly.  The  defendants 
cannot  be  responsible  for  the  act  of  the  servants  of  their 
contractors ;  Overton  v.  Freeman  (a).  [Lord  Campbell 
C.  J.  In  that  case  the  parties  made  a  contract  to  do  a 
lawful  act ;  for  they  were  authorized  to  pave  the  streets : 
and  the  nuisance  arose  from  the  negligence  of  the  sub- 
contractor, who,  when  he  was  negligent,  was  not  doing 
what  he  was  employed  to  do.  But  here  fFatson,  Broffiers, 
by  the  contract  bound  themselves  to  the  defendants  to 
commit  a  public  nuisance.  Do  you  say  that  a  person 
who  employs  another  to  do  an  illegal  act  is  not  respon- 
sible for  that  act,  unless  the  relation  of  master  and 
servant  exists  between  him  and  the  actual  tortfeasor  ?] 
Yes ;  a  man  is  in  no  case  answerable  for  the  act  of  a 
contractor's  servants ;  Knight  v.  Fox  (&).  [Erie  J.  In 
that  case  the  wrong  complained  of  was  negligence ;  and 
the  defendant  had  not  employed  the  contractor  to  be 
negligent.  But  it  seems  to  me  that,  if  trespass  were 
brought  for  breaking  a  man's  close,  and  the  facts  were 
that  the  plaintiff's  fields  had  been  ploughed  up  by 
persons  who    had    contracted  with    the   defendant   to 

(a)  1 1  Om.  B.  867.  <6)  5  Exch,  721. 
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plough  it  at  so  much  an  acre,  the  verdict  on  Not  guilty  ISSS, 
should  pass  for  the  plaintiff,  inasmuch  as  the  defendant  ^j|2J^ 
had  employed  the  men  to  commit  the  trespass.   I  should     gj^^^J^^j^,, 

however  like  to  know  exactly  how  the  facts  were  here.  GMOMnumen 

•^  Compuiy* 

I  suppose  the  contract  was  made  as  if  the  defend- 
ants had  a  right  to  open  the  street  Was  the  cause  of 
the  accident  the  opening  of  the  street  which  the  defend- 
ants had  employed  fVatsan,  Brothers,  to  do?  Or  was 
it  some  act  of  negligence  which  would  have  been  a 
nuisance  even  supposing  the  defendants  had  a  right  to 
open  the  street?  If  it  was  the  latter,  it  may  foe  a 
question  whether  the  defendants  can  be  said  to  have 
employed  fFatsan,  Brothers,  to  do  the  act  which  has 
been  the  cause  of  the  damage.]  There  is  no  ground 
for  the  distinction  between  a  contractor  employed  for 
one  purpose  or  another.  In  Peachey  v.  Rowland  {a) 
such  a  distinction  seems  to  be  hinted  at ;  but  there  is 
no  authority  for  it  In  no  case  are  the  servants  of  the 
contractor  the  servants  of  the  co^tractee ;  and  a  man  is 
not  liable  for  the  acts  of  another  person's  servants. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  there 
should  be  no  rule  in  this  case.  Mr.  Jones  argues  for  a 
proposition  absolutely  untenable,  namely,  that  in  no  case 
can  a  man  be  responsible  for  the  act  of  a  person  with 
whom  he  has  made  a  contract  I  am  clearly  of  opinion 
that,  if  the  contractor  does  the  thing  which  he  is 
employed  to  do,  the  employer  is  responsible  for  that 
thing  as  if  he  did  it  himself.  I  perfectly  approve  of  the 
cases  which  have  been  cited.  In  those  cases  the  con- 
tractor was  employed  to  do  a  thing  perfectly  lawful ; 

(a)  22  £..  /.  iV.  &  C.  p.  81.     Hilary  T«nn  1853. 
YOL.    II.  3   n  £•    &    B. 
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1858.       the  relation   of  master  and    servant  did   not  subsist 

^^^        between   the  employer  and  those  actually  doing  the 

Shkffibld     ^^^'^^   ^^^  therefore  the  employer  wss  not  liable  for 

GatConsumen  their  neffliffence.     He  was  not  answerable  for  anything 

Comply.  ^  ^  J  J 

beyond  what  he  employed  the  contractor  to  do,  snd, 
that  being  lawful,  he  was  not  liable  at  all.  But  in  the 
present  case  the  defendants  had  no  right  to  break  up 
the  streets  at  all ;  they  employed  fVatson,  Brothert,  to 
break  up  the  streets,  and  in  so  doing  to  heap  up  earth 
and  stones  so  as  to  be  a  public  nuisance :  and  it  was  in 
consequence  of  this  being  done  by  their  orders  that  the 
plaintiff  sustained  damage.  It  would  be  monstrous  if 
the  party  causing  another  to  do  a  thing  were  exempted 
from  liability  for  that  act,  merely  because  there  was  a 
contract  between  him  and  the  person  immediately 
causing  the  act  to  be  done. 

CoLRRiDOB  J.  concurred 

WioHTMAN  J.  It  seems  to  me,  as  it  did  at  the  trial, 
that  the  &ct  of  the  defendants  having  employed  the 
contractors  to  do  a  thing  illegal  in  itself  made  a  distinc- 
tioa  between  this  and  the  cases  which  have  been  cited* 
But  for  the  direction  to  break  up  the  streets,  the 
accident  could  not  have  happened :  and,  though  it  may 
be  that  if  the  workmen  employed  had  been  careful  in 
the  way  in  which  they  heaped  up  the  earth  and  stones 
the  plaintiff  would  have  avoided  them»  still  I  think  the 
nuisance  which  the  defendants  employed  the  contractors 
to  commit  was  the  primary  cause  of  the  accident. 

Erle  J.  I  agree  that  there  should  be  no  rule,  on 
this  specific  ground  that,  as  I  understand  the  hcis,  the 
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cause  of  the  accident  ^as  the  very  thing  done  in  piireu-  1853. 

ance  of  the  specific  directions  of  the  defendants  contained  eluT^ 

in  their  contract;  and  that  in  my  opinion  makes  the  .    ^' 

distinction  between  the  present  case,  and  those  cited,  Gag  Consumers 

Company. 

m  which  the  cause  of  the  accident  was  the  negligence 
of  those  doing  the  thing,  not  the  thing  itself. 

Rule  refused. 


JosiAH  Bartlett,  clerk  against  George  Henrt  r^^'^f^y,  ^  ^ 

'  ^  November  Sth, 

KiRWOOD,  clerk. 


THIS  was  an  action  of  assumpsit,  commenced   11th  In  proceedings, 

'^  under  stat. 

February  1852,  to  recover  350/.  for  money  had  and  I  &  2  Fid. 

•      1       t>i  XT  •         T  u  c.  106..  for  the 

received,     riea:  JNon  assumpsit     Issue  thereon.  sequestration 

On    the    trial,  before  Lord    Campbell  C.  J.,  at  the  fornon-resi- 

Middlesex  Sittings  after  Hilary  Term   1853,  a  verdict  Jec^sar/^^^^^^^^ 

was  found  for  the  plaintiflF  for  350/.  damages,  subject  to  jJonUte^?Snder 

the  opinion  of  this  Court  upon  a  case  which,  so  far  as  Jf^*-  ^^15**^"*^ 

t)e  prcceoeQ 

regards  the  points  discussed,  was  as  follows.  by  a  citation  or 

"  *  •  ,       ^  other  warning 

On    1st   November  1846,  there  was,  and    still   is,  a  totheincum- 

district  chapel  at  Ivington  called   Saint  Johns,  in  the      Where  the 

parish  of  Leominster,  in  Herefordshire^       The    chapel  answer  to  such 

monition, 
sends  a  return 
assigning  an  excnse  for  non- residence  which  the  Bishop  considers  insufficient,  that  is  a 
sufficient  hearing  of  the  incumbent  to  authorise  the  Bishop  to  make  an  order  upon  the 
incumbent  to  return  into  residence  within  thirty  days. 

Where  the  incumbent,  being  served  with  such  order,  sends  to  the  Bishop,  upon  affidavit, 
an  excuse  for  not  obeying  the  order,  which  the  Bishop  considers  insufficient,  that  is  a 
•uffident  hearing  of  the  incumbent  to  authorise  the  Bishop  to  seqaettrate  the  benefice  after 
the  lapse  of  the  thirty  days. 

Under  sect  56  a  benefice  beoomea  void  if  it  remain,  for  the  space  of  a  year,  under 
sequestration  for  non-residence ;  the  year  commencing  from  the  date  of  the  decree  of 
eequestratioa ;  the  case  not  falliA||f  within  sect  120,  which  provides  that  for  all  purposes  of 
the  Act,  except  as  therein  otherwise  provided,  the  year  shall  commence  on  1st  Januafy  and 
be  reckoned  to  31  At  December ,  both  incluiiive. 

:5  I)  -J 
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1853.  then  was  and  still  is  in  the  diocese  of  Hereford.  It  then 
Bahtlktt  ^^^'  ^°d  Btill  isy  a  perpetual  curacy ;  and,  as  such  per- 
KiRwooD.  P^tual  curacy,  it  then  had  and  still  has  annexed  and  of 
right  belonging  to  it  a  certain  annual  stipend  of  10021, 
and  also  certain  fees,  dues,  profits  and  emoluments, 
amounting  yearly  to  the  sum  of  6/.  The  plaintiff  then 
had  been  duly  presented  and  nominated  by  the  patron 
of  the  said  curacy  to  the  Bishop  of  Hereford^  and  had 
thereupon  then  been  duly  and  canonically  licensed  to 
the  said  curacy,  and  had  then  been  duly  and  canonically 
instituted,  and  duly  and  canonically,  by  the  said  Bishop^ 
inducted  into  and  invested  with  all  the  rights,  members 
and  appurtenances  thereto  belonging,  and,  amongst  other 
things,  to  all  the  fees,  dues,  profits  and  emoluments 
aforesaid.  And  he  was  then,  and  still  is,  perpetual 
curate  of  the  said  benefice,  and  entitled  to  all  the  fees, 
&c.,  and  all  rights,  members  and  appurtenances  annexed 
to  and  belonging  to  the  said  curacy,  if  the  proceedings 
hereinafter  mentioned  do  not  deprive  him  thereof. 

On  16th  November  1846,  the  plaintiff  was  sentenced 
by  this  Court  to  two  years'  imprisonment  for  a  misde- 
meanour, that  is  to  say  a  libel :  and,  on  the  same  day, 
was  committed  to  prison:  and  he  remained  and  con- 
tinued in  prison,  under  such  sentence,  until  and  upon 
16th  November  1848 ;  during  which  time  the  said  cure 
was  duly  served  by  a  curate  acting  in  the  premises, 
previously  appointed  by  the  plaintiff  and  approved  of  by 
the  Bishop. 

On  22d  December  1846,  the  Bishop  of  Hereford 
caused  to  be  issued,  under  his  hand  and  seal,  and  duly 
served  upon  the  plaintiff,  the  following  monition. 

^*  ThomaSf  by  Divine  permission.  Lord  Bishop  of 
Hereford:  To  Josiah  Bartktty  clerk,  incumbent  or  curate 


T. 

Kiftwooo. 
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of  the  peq>etual  curacy  of*  &&,  <<  within  oor  diocese  of  i853. 
Hereford,  greeting.  It  appearing  to  us  that  you,  the  bartlett 
said  J.  BartUUf  being  a  spiritual  person  holding  a 
benefice  within  our  said  diocese,  and  not  having  a 
licence  to  reside  elsewhere,  nor  having  any  legal  cause 
of  exemption  from  residence,  do  not  suflBciently,  ac- 
cording to  the  true  intent  and  meaning  of  an  Act 
made"  &c  (1  &  2  Vict  c.  106.,  "To  abridge  the 
holding  of  benefices  in  plurality,  and  to  make  better 
provision  for  the  residence  of  the  clergy"),  "reside  on 
such  benefice.  We  do  thereupon,  in  pursuance  of  the 
said  Act,  by  this  our  monitiou,  issued  to  you  as  such 
spiritual  person,  require  you  forthwith  to  proceed  to 
and  reside  in  such  benefice,  and  perform  the  duties 
thereof,  and  to  make  a  return  to  this  our  monition 
within  forty  days  after  the  issuing  hereofl  Given  under 
our  hand  and  episcopal  seal,  this  22d  day  of  December, 
in  the  year  of  our  Lord  1846,  and  in  the  lOth  year  of 

our  consecration. 

«  Thomas  Hereford  (l.  s.>" 

On  28th  January  1847,  the  plaintiff  made  and  trans- 
mitted to  the  Bishop  the  following  return  to  the  said 
monition. 

"To  the  Right  Reverend  Thomas,  by  Divine  per- 
mission. Lord  Bishop  of  Hereford,  greeting. 

"  I,  Josiah  Bartlett,  clerk,  incumbent  of*'  &c.,  "  diocese 
of  Hereford,  having  received  your  Lordship's  monition, 
requirbg  me  to  reside  on  my  benefice  aforesaid,  do 
hereby,  in  reply  or  return  to  such  monition,  make 
answer  and  say :  That  there  is  no  house  of  residence 
belonging  thereto.  And  I  further  say,  as  advised,  that 
I  have  a  legal  cause  of  exemption  from  residence,  by 
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1853.  reason  of  my  forcible  detention"  &c.  The  relam  then 
Baktlett  "  referred  to  the  sentence  of  this  Court*  impugning  the 
KiftvooD.  ^^^f  >^d  adding  that  it  was  the  phunttff 's  intention  to 
appeal  against  the  judgment,  and  that  he  had  applied 
for  the  Attorney  Genend's  fiat  for  a  writ  of  «rror;  and 
that,  if  the  Bishop  should  issue  his  order  for  the  plain- 
tiff's return  into  residence,  the  plaintiff  would  apply  to 
this  Court  for  a  prohibition.  The  return  further  com- 
plained of  the  mode  in  which  another  chaige  against 
plaintiff  had  been  entertained  by  the  Bishop. 

There  was  not,  nor  is  there,  any  house  of  residence 
belonging  to  the  benefice.  The  plaintiff  had  not  in 
foct  resided  on  the  benefice  since  16th  November  1846; 
he  having  firom  that  day,  until  and  upcm  16th  Nevember 
1848,  been  confined  as  a  prisoner  in  the  Queen's  Priaon, 
under  the  sentence  aforesaicL  On  10th  March  1847, 
the  Bishop  caused  to  be  issued,  under  his  hand  and 
seal,  and  to  be  duly  served  on  the  plaintiff,  the  following 
order  to  reside. 

*^  Thomasj  by  Divine  permission.  Lord  Bishop  of 
Hereford. 

**  To  Josiah  Bartlett,  incumbent  or  curate'*  &c.  The 
order  recited  the  monition,  and  service  thereof  and  the 
return  to  it.  *^  And  whereas  the  reasons  stated  by  you 
in  the  said  return  for  your  non-residence  are  deemed  by 
us  unsatisfactory:  Now  we  do,  by  this  our  order  in 
writing,  under  our  hand  and  seal,  require  you,  the  said 
Josiah  Bartletty  to  proceed  to  and  reside  on  your  said 
benefice,  within  thirty  days  after  this  order  shall  have 
been  served  upon  you,  in  like  manner  as  by  the  said 
Act  is  directed  with  respect  to  the  service  of  monitions. 
Given  under  our  hand  and  episcopal  seal"  &c,  10th 
March  1847. 
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On  l^th  April  1847,  plaintiff  made  and  transmitted        1853. 
to  the  Bishop  the  following  affidayit,  made  and  sworn  by     BAaiuiTr 
the  plaintiff.  ^,,;-^,. 

*'  In  the  (yonsistorial  Court  of  the  Right  Reverend 
Thomas^  by  Divine  permission,  Lord  Bishop  oi  Hertford. 

^^  Jonah  Bartktt,  clerk,  incumbent"  &c,  '^in  the  dio- 
cese of  Hereford^  having  received  an  order  in  writing  for 
his  return  into  residence  within  thuly  days  from  the 
17  th  day  of  March  last  past,  maketh  oath  and  saith: 
that  he  is  still  prosecuting  the  writ  of  error  referred  to 
in  his  return  to  the  monition  issued  on  the  22d  day  of 
December  1846,  to  reverse  the  judgment  which  has  been 
pronounced  against  him  in  the  Court  of  Queen's  Bench.** 
^  That  the  delay  which  has  arisen  has  been  caused"  &c. 
(assigning  reasons).    ''That  he  received  an  opinion  in 
writing,  dated  the  8th  day  of  April  instant,  from  the 
learned  counsel  who  has  been  intrusted  with  his  case, 
that  he,  the  said  learned  counsel,  had  no  doubt  but  that 
upon  the  argument  before  the  Attorney  General  the 
writ  of  error  will  be  granted.     And  this  deponent  saith 
that,  upon  the  issuingof  the  said  writ,  he  will  be  enabled 
to  obey  the  said  order  in  writing,  for  his  return  into 

residence." 

(Sworn  13th  April,  1847.) 

The  affidavit  was  inclosed  in  a  letter  addressed  by  the 
plaintiff  to  the  Registrar  of  the  diocese,  in  which  it  was 
termed  ''  an  affidavit  sworn  by  me  in  reply  to  the  order 
in  writing  of  the  ]x)rd  Bishop  of  Hereford  for  my  return 
into  residence,  conformably  with  provisions  of  112th 
section  of  tiie  1st  &  2d  Vict.  c.  106." 

Before  the  swearing  of  the  said  affidavit,  the  Attorney 
General  had  refused  to  grant  his  fiat  for  the  issuing  of 
any  writ  of  error ;  and  no  such  fiat  has  ever  since  been 
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1853.  issued  But  the  plaintiff,  at  the  time  of  swearing  the 
Bartlbtt  aflSdavit,  was  bona  fide  endeavouring  to  obtain  a  re- 
KiBwooD.  l^earing  of  the  decision  of  the  Attorney  General,  and 
had  taken  steps  for  that  purpose.  No  application  for 
such  rehearing  was  however  in  fact  made  to  the  At- 
torney General.  On  27th  May  1847,  the  plaintiff  was 
duly  served  with  the  following  writ  of  sequestration, 
under  the  seal  of  the  Consistory  (^ourt  of  the  said 
diocese. 

"  WaJHeB  CorbM,  clerk,  Master  of  arts,  Vicar  general 
and  Official  principal  of  the  Right  Reverend  Father  in 
God,  Tlwmasy  by  Divine  permission,  Lord  Bishop  of 
Herefordy  lawfully  constituted:  To  Thomas  Evaru^  of 
the  city  of  Hereford^  Gentleman,  greeting.  Whereas'* 
&c.  The  writ  recited  the  order  of  10th  March  1847 ; 
that  it  was  served  upon  plaintiff  on  17th  March  1847, 
.  and  returned  into  the  Consistorial  Court  with  an  affi- 
davit of  the  time  and  manner  of  service.  "  And, 
although  thirty  days  firom  the  time  of  such  service  of 
the  said  order  have  elapsed,  yet  the  said  Jonah  Bariktt 
hath  not  complied  with  the  said  order,  nor  have  suffi- 
cient reasons  been  stated  and  proved  for  the  non-compli- 
ance therewith.  We  therefore,  the  said  Waties  CatteU!* 
&c.  The  writ  then  decreed  the  sequestration  of  the 
profits  of  the  benefice,  until  the  order  to  reside  should 
be  complied  with,  or  sufficient  reason  for  non-compliance 
therewith  should  be  stated  and  proved:  and  it  consti- 
tuted ftJOTU  sequestrator,  and  charged  him  to  sequestrate, 
&c.,  and  pay  and  apply  &c.  "  In  witness  whereof,  we 
have  caused  our  seal  of  office  to  be  hereunto  affixed, 
the  twenty  sixth  day  of  May^  in  the  year  of  our  Lord 
1847. 

'«  Waties  Corbett  (u  s.)." 
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The  case  then  set  out  certificates  of  the  above  pro-        1853. 
ceedingSy  and  also  of  the  sequestration  being  served  on     Bartlstt  " 
plaintiff  on  27th  May  1847;   which  sequestration  was     kibwood. 
leCumed  into  the  Court,  with  a£Sdavit  of  service,  on 
29th  May  1847 ;  and  a  certificate  of  a  true  copy  of  the 
sequestration  being  aflBxed  on  the  church  door  on  6th 
June  1847.     These  certificates  were  duly  entered  in  the 
Book  of  Acts  of  the  Consistorial  Court 

On  27th  May  1847,  the  plaintiff  sent  notices  to  the 
Bishop  and  Registrar  of  his  intention  to  appeal  against 
the  sequestration.  And,  on  21st  June  1847,  he  appealed 
to  the  Archbishop  of  Canterbury. 

The  proceedings  in  the  appeal  were  set  out  in  the 
case;  and  it  appeared  that  on  the  12th  October  1847, 
the  Archbishop  adjudged  against  the  appeal. 

On  17th  November  1848,  the  Bishop  of  Hereford  gave 
notice  in  writing,  under  his  hand,  to  the  Reverend 
George  Albert  Rogers^  the  patron  of  the  perpetual 
curacy,  to  the  effect  that  the  benefice  was  sequestrated 
on  26th  May  1847,  and  had  become  void  by  reason  of 
its  having  continued  under  sequestration  for  the  space 
of  one  whole  year.  The  notice  was  served  on  the 
patron  on  20th  November  1848. 

On  25th  November  1848,  the  defendant,  upon  the 
nomination  and  presentment  of  the  patron  of  the  curacy, 
was  duly  and  canonically  licensed  to,  and  duly  and 
canonically  instituted  and  inducted  into,  the  perpetual 
curacy;  and  was  then,  and  from  thence  hitherto  hath 
been  and  still  is,  duly  and  canonically  invested  with  all 
and  singular  the  rights,  members  and  appurtenances 
thereunto  belonging,  if  the  proceedings  hereinbeFore 
mentioned  did  deprive  the  plaintiff  thereof. 

The  defendant  had,  since  his  licence  and  institution, 
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1853.        received  the  sumpf  3182.,  being  the  amount  of  three 
Bartlbtt     y^ars  of  the  said  annual  stipencU  and  also  of  the  fees, 
KiRwooD,     ^^^»  ^^  profits  and  emoluments  of  the  said  perpetual 
curacy  during  the  period  last  aforesaid 

Before  the  commencement  of  this  suit,  the  plainti£P 
demanded  of  the  defendant  the  said  sum  of  3181; 
which  he  then  refused  and  still  refuses  to  pay. 

Between  the  service  of  the  order  to  reside  and  the 
issuing  of  the  writ  of  sequestration,  there  was  sufficient 
time  for  the  plaintiff  to  have  shewn  cause  against  the 
issuing  of  such  writ  And  the  plaintiff,  although  in 
prison  during  that  time,  was  in  free  and  consUnt  commu- 
nication with  his  legal  advisers,  and  had  it  in  his  power 
to  shew  cause  against  the  issuing  of  such  writ:  but 
neither  before  the  issuing  of  the  monition,  or  of  the 
order  to  reside,  or  of  the  writ  of  sequestration,  was  any 
citation,  order  or  summons  to  shew  cause  why  they  or 
any  of  them  should  not  issue  served  on  the  plaintiff, 
otherwise  than  as  appears  by  the  documents  above  set 
forth.  Nor,  otherwise  than  as  appears  by  the  facts  and 
documents  above  stated  and  set  forth,  Was  he,  before 
they  respectively  issued,  heard  in  his  defence  why  they, 
or  any  of  them,  should  not  issue.  The  plaintiff,  in 
Michaelmas  Term  1848,  applied  to  this  Court  (a%  and 
also  to  the  Court  of  Exchequer  (J),  for  a  role  calling 
upon  the  Bishop  of  Hereford  to  shew  cause  why  a 
prohibition  should  not  issue  to  restrain  him  fiom 
giving  notice  to  the  patron  of  the  perpetual  curacy  of 
Ivrnfftofiy  under  stal.  1  &  2  Vict,  c  106.  s.  58.,  that  the 
benefice  was  void:  but  he  did  not,  on  either  of  such 
occasions,  or  at  any  other  time  until  the  delivery  of  the 

(a)  Ex  parte  BarUett,  )2  Q.  B,  488. 

(b)  In  re  BartkU,  3  Exch.  28. 
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judgment  of  the  Court  of  Ezcheqmr-Ghaihber  in  the        1863. 
ease  of  Bmtaker  v.  Evams  (a),  inake  it  a  ground  of  com-     BABTLsrr 
plaint  or  objection  that  he  had  not  had  an  opportunity      Kibwooa. 
of  being  heard  in  his  defence  previously  to  the  issuing 
of  the  writ  of  sequestration. 

In  I85I9  the  plaintiff  also  brought  an  action  against 
Evans,  the  sequestrator  of  the  said  benefice,  to  recover 
the  profits  of  the  said  benefice  received  by  the  said 
sequestrator;  in  which  aetion  he  was  nonsuited.  Ap«- 
plication  was  afterwards  made  by  the  plaintiff  to  set 
aside  that  nonsuit;  but  the  Court  refused  to  grant  a 
rule  Nisi;  and,  after  such  refusal,  the  present  action 
was  commenced. 

The  Court  is  to  have  the  same  power  as  a  jury  of 
drawing  inferences  iiom  the  above  facts  and  documents. 

The  question  for  the  opinion  of  the  Court  is: 
Whether,  under  the  circumstances  set  forth,  the  benefice 
aforesaid  was  void  on  the  25th  Nooember  1848.  If  the 
Court  shall  be  of  opinion  that  the  benefice  was  not  void 
on  the  said  day,  then  the  verdict  entered  for  the  plaintiff 
is  to  stand  for  318/.  damages,  besides  costs  of  suit.  And 
if  the  Court  shall  be  of  a  contrary  opinion,  then  such 
verdict  is  to  be  set  aside,  and  in  lieu  thereof  a  nonsuit 
or  verdict  for  the  defendant  is  to  be  entered,  as  the 
Court  may  direct. 

Channell  Serjt,  for  the  plaintiff  (6).  It  is  not  pro- 
posed to  impeach  the  propriety  of  the  Bishop's  decision, 

(tt)  16  Q-  B,  162. 

(6)  The  argument  had  been  commenced  in  last  TViiuty  Term  {June  7tb 
1853):  but,  the  Court  not  having  then  been  constituted  as  at  present, 
Lord  Campbell  C.  J.  directed  that  the  case  should  be  now  recommenced 
ab  initio. 
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18o3.  sequestrating  the  benefice,  if  the  proceedings  are  regu- 
Bartlbtt""  '^  (fi)'  ^"^  ^^®  proceedings  are  not  regular  under 
KiRwooD.  ®^*"  ^  *  ^  ^^^  ^*  ^^*-  '^^  ^"^^  objection  iR  that  the 
plaintiff  received  no  summons,  citation  or  warning  before 
the  issuing  of  the  monition,  or  of  the  order  to  reside,  or 
of  the  sequestration.  The  principal  question  as  to  this 
is,  whether  the  monition,  with  which  the  proceedings 
originated,  ought  to  have  been  preceded  by  a  citation, 
or  something  of  that  kind.  In  Banaker  v.  Evans  (b)  it 
was  decided  by  the  Court  of  Exchequer  Chamber  that 
a  sequestration  could  not  legally  issue  till  after  notice 
to  the  incumbent  to  shew  cause  why  it  should  not  issue. 
There  Parke  B.,  delivering  the  judgment  of  the  Court, 
said :  "ss  A  measure  of  precaution,  it  may  prevent  an 
objection  hereafter  if  even  the  monition  be  preceded  by 
a  notification  to  the  incumbent  of  the  charge  against 
him,  in  the  nature  of  a  summons  to  shew  cause;  for 
even  the  monition  has  a  penal  character,  as  the  incum- 
bent is,  by  sect  55,  bound  to  pay  the  costs  of  it  at  all 
events,  and  the  Bishop  acts  judicially  in  issuing  it  by 
sect  54."  [hotd  Campbell  C.  J.  Was  that  more  than 
a  piece  of  friendly  advice  ?]  The  decision  undoubtedly 
proceeded  upon  the  objection  to  the  sequestration :  bat 
the  objection  to  the  monition  is  of  the  same  kind;  and 
the  remark  therefore  was  suggested  by  the  principle  of 
the  decision,  and  can  scarcely  be  called  extra-judicial. 
In  Banaker  v.  Evans  (&)  the  incumbent  admitted  the 
validity  of  the  monition  by  commencing  residence: 
here  the  incumbent  did  not,  and  in  &ct  could  not,  do 
so :  this  case  is  therefore  stronger  than  the  other,  where 
something    like   a  waiver    might    have   been   implied, 

(a)  See  Ex  parte  Bartlett,  12  Q  B.  488  ;   In  re  BarOett,  3  Exek.  28. 
{b)  16  Q.  B.  162.  175. 
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Sect  54  gives  a  judicial  character  to  the  monition :  the        isss. 
Bishop  is  to  act  upon  its  appearing  to  him  that  there     Babtlett~ 
is  a  non-residence  according  to  the  true  meaning  and      if^^^'^ 
intent  of  the  Act,  without  licence  or  legal  cause  of 
exemption.     The  consequence  of  it  is  that,  by  sect  55, 
the  party  monished  must  pay  costs  though  the  living  be 
not  ultimately  sequestered.     [Coleridge  J.     That  is  i^ 
when  the  monition  issues,  he  is  absent,  contrary  to  the 
Act,  but  obeys  the  monition,  and,  ^*  by  reason  of  such 
obedience,"  the  profits  are  not  sequestered]     He  is 
thus  fixed  with  such  a  liability  as  shews  the  proceeding 
to  be  judicial.     [Erie  J.    He  is  liable  in  the  case  where 
the  monition  has  issued  properly.     But,  if  he  was  in 
residence,  or  had  a  legal  exemption,  when  the  monition 
issued,  he  would  not  have   to  pay  costs.]      Still   the 
monition,  which  places  him  in  a  position  where  the 
liability  may  accrue,  is  judicial.    It  does  not  lose  that 
character  from  the  circumstance   that  in  a  particular 
event  the  liability  will  not  arise.     [Lord  Campbell  C.  J. 
It  cannot  come  to  more  than  a  mandamu&]    It  com- 
mences formally :  "  It  appearing  to  us  :^  not  simply  ^'  We 
are  informed."    [Colerufye  J.     It  orders  the  incumbent 
to  reside  and  make  a  return :  he  might  make  a  return 
denying  the  non-residence.]     The   Bishop  must  have 
evidence    before  him,    previously  to  his  issuing    the 
monition :  that  evidence  ought  not  to  be  taken  without 
notice  to  the  party  complained  of.     It  is  not  necessary, 
for  the  plaintiff,  to  contend  that  in  every  event  the  effect 
of  the  monition  is  judicial. 

The  second  objection  is,  that  the  documents  do  not, 
on  their  face,  shew  facts  giving  jurisdiction.  This, 
however,   rests  virtually  upon   the   first  objection,  the 
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1853.        omission  insisted  upon  being  that  the  monidon  is  not 
Bartleit     shewn  to  be  warranted  by  a  previous  citation. 
Kjbwooo.         '^^  ^^"^  objection  is  that  the  writ  of  sequestration 
has  not  issued  in  the. name  of  the  Bishop,  nor  under  the 
seal  of  the  Consistorial  Court. 

A  fourth  and  a  fifth  objection  have  been  taken,  for 
the  purpose  of  insisting  upon  the  validity  of  the  plaintifTs 
return  to  the  monition.     But  these  are  not  pressed.  . 

The  sixth  objection  is,  that  the  benefice  had  not  con- 
tinued under  sequestration  "  for  the  space  of  one  whole 
year,"  within  the  meaning  of  stat.  1  &  2  Vict.  e.  106.  s,  58., 
and  therefore  has  not  become  void ;  and  the  presentation 
of  the  present  defendant  is  therefore  invalid.  Sect.  120 
enacts :  ^^  That  for  all  the  purposes  of  this  Act,  except 
as  herein  otherwise  provided,  the  year  shall  be  deemed 
to  commence  on  the  first  day  of  Januari/f  and  be 
reckoned  therefrom  to  the  thirty-first  day  of  December, 
both  inclusive.''  The  sequestration  issued  on  26th  May 
1847 :  the  statutory  year  would  therefore  expire  on 
3l8t  December  1848.  But  the  notice,  declaring  the 
living  void,  is  of  17th  November  1848;  and  the  defend- 
ant was  inducted  on  25th  November  1848.  On  this 
point  Sharpe  v.  Bluck  (a)  is  a  direct  authority. 

Keating^  contrJL  First,  as  to  the  necessity  of  a  citation 
before  the  issuing  of  the  monition.  The  dictum  at  the 
end  of  the  judgment  in  Bonaher  v.  Evans  (b)  was  not 
necessary  to  the  decision  of  the  case.  The  decision 
was  that  the  incumbent  ought  to  have  had  an  opportu- 
nity of  shewing  why  he  did  not  obey  the  order  to  reside, 

{a)  10  Q.  B.  280.  (*)  16  Q.  B,  175. 
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before  the  writ  of  sequestration  issued:  that  is  quite  1853. 
inapplicable  here,  where  it  is  not  pretended  that  the  bahtlett* 
inenmbent  had  not  such  an  opportunity ;  for  he  makes  Kiawoop. 
an  answer  of  14th  Aprily  on  affidavit  (as  he  was  entitled 
to  do  by  sect.  112),  referring  to  the  order,  and  offering 
a  reason  for  his  not  obeying,  which  the  Bishop  adjudges 
to  be  insufficient.  The  dictum  in  question  was  no  more 
than  advice ;  and  it  is  founded  on  the  erroneous  assump- 
tion that  the  monition,  under  sect  55,  bound  the 
incumbent  to  pay  the  costs  at  all  events.  This  mistake 
has  been  pointed  out  from  tlie  Bench  during  the  argu- 
ment.  The  monition  is  mere  process  to  which  the 
incumbent  is  to  make  a  return :  he  may,  for  instance, 
return  that  he  has  not  absented  himself.  [Lord  Campbell 
C.  J.  Or  that  he  is  absent  with  licence.  If  parishioners 
are  monished  to  repair  a  church,  they  may  return  that 
it  is  in  repair.]  That  case  is  analogous  to  the  present : 
the  monition  has  no  judicial  character  in  cither  case. 
But,  further,  the  incumbent  here  has  appealed  from  the 
order  of  sequestration  to  the  Archbishop;  and  the 
appeal  has  been  dismissed.  That  would  not  give 
validity  to  proceedings  intrinsically  void:  but,  being 
in  the  nature  of  an  appearance,  it  cures  the  objection 
to  want  of  summons.  The  case  is  within  the  prin- 
ciple laid  down  by  Lord  Brougham  in  Taylor  v.  Clem'- 
son  (a).  [Coleridge  J.  Suppose  the  incumbent  had 
expressly  made  the  want  of  a  citation  antecedent  to  the 
monition  the  ground  of  his  appeal.]  Possibly  in  that 
case  the  waiver  would  not  have  been  implied. 

As  to  the  third  objection :  the  sequestration  is  under 
the  Judge's  official  seal. 

(a)  11  CI  ^  F.  610.  643.,  in  Dom.  Proc,  aiBnning  the  judgment  of 
Eich.  Ch.  in  Taplor  v.  Clenuon,  2  Q.  B,  978. 
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1853.  As  to  the  sixth  objection:   sect  120  fixes  the  year 

Babtlbtt"  fr^™  ^®^  January  to  31st  DeeembeTy  "  except  as  herein 
KiBwooD.  <>^erwise  provided."  Sharpe  v.  Blttck  (a)  was  a  case 
under  sect.  75,  which  authorizes  the  Bishop  to  appoint 
a  curate  if  there  be  a  certain  quantity  of  absence  in  a 
year:  for  the  purposes  of  that  enactment  it  was  necessary 
to  define  what  the  year  was.  But,  under  sect.  58,  the 
Legislature  had  in  view  the  mere  efflux  of  time  during 
which  the  living  remained  under  sequestration.  There 
is  not  in  the  Act  any  express  provision  corresponding  to 
the  exception  in  sect  120:  the  effect  of  the  context 
must  therefore  be  looked  to :  the  language  of  sect  58  is 
**  for  the  space  of  one  whole  year."  Upon  the  construc- 
tion suggested  on  the  other  side,  the  sequestration  might 
continue  for  two  years  all  but  two  days.  [Lord  Campbell 
C.  J.  The  reason  of  the  thing  shews  that  that  space  is 
to  be  reckoned  from  the  commencement  of  the  seques- 
tration.] The  point  might  as  well  have  been  made  in 
Banaher  v.  Evans  (ft). 

Channell  Seijt,  in  reply.  Even  if  the  monition  be  not 
a  judicial  act,  there  has  been  no  regular  calling  upon 
the  incumbent  to  shew  cause  against  the  sequestration. 
His  affidavit,  referring  to  the  order,  does  not  supply  the 
want  of  that  He  was  at  any  rate  entitled  to  be  heard 
upon  the  matter  there  shewn.  [Lord  Campbell  C.  J. 
The  Court  of  Exchequer  Chamber,  in  Bonaker  v. 
Evans  (ft),  emphatically  disclaim  the  notion  that  there 
must  be  any  particular  formalities.]  The  appeal  to  the 
Archbishop  cannot  give  validity  to  the  order  of  seques- 
tration, if  it  was  made  without  hearing. 

(a)  10  Q.  B,  280.  {h)  16  Q.  J?.  162. 
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Tbe  Legidature  might  well  intend  that  the  length  of       \SSS. 
time  during  which  the  sequestration  must  last,  in  order     baetlbtt" 
to  have  the  effect  of  avoiding  the  benefice,  should  be 
within  assigned  days. 

Lord  Cabipbbll  C.  J.  I  am  of  opinion  that  the 
defendant  is  entitled  to  our  judgment.  We  are  bound 
by  the  decision  in  Bonaker  v.  Evans  (a),  and  fiilly 
concur  in  that  decision.  The  supposed  delinquent  must 
have  an  opportunity  of  being  heard  before  there  is  a 
decision  against  him;  and,  before  he  is  heard,  it  is 
essential  t]iat  the  chaige  should  be  communicated  to 
him.  At  the  same  time,  as  the  Court  of  Exchequer 
intimated,  in  which  I  fiilly  omcur,  the  Bishop  is  not 
bound  to  proceed  with  all  the  formalities  of  a  court  of 
law.  The  question  must  be  one  of  fact  In  Bonaker  v. 
Evans  (a)  it  appeared  that  the  defendant  had  no  oppor- 
tunity of  being  heard  against  the  issuing  of  the  sequestra- 
tion: and  it  might  be  supposed  that,  if  he  had  been 
heard,  he  could  have  shewn  some  cause  against  its 
issuing.  But  here  the  incumbent  had  at  every  step  an 
opportunity  of  being  heard;  and  he  embraced  it,  and 
was  heard.  There  was,  to  be  sure,  no  formal  trial: 
but  there  were  written  communications;  and  he  stated 
his  defence  over  and  over  again:  on  28th  January  he 
sends  an  answer  to  the  monition;  on  14th  April  he 
sends  an  answer,  on  affidavit,  to  the  order  to  reside.  All 
these  communications  are  made  by  him  for  the  purpose 
of  shewing  that  he  is  not  guilty  of  the  neglect.  He 
therefore  had  an  opportunity  of  being  heard,  and  was 

(a)  \6Q.  B    162. 
VOL.    II.  3    E  B.    &    B. 
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1853.  heard:  and  I  think  the  sequestration  well  issued.  Then 
Bartlett  ™y  Brother  ChanneU  very  properly  raises  another  objec- 
KiRwooD.  ^^^  •  ^*^  ^^^T^^  was  no  citation  preceding  the  monition. 
And  certainly  the  Court,  in  Bonaher  v.  Evans  (a),  sug- 
gested, as  a  measure  of  precaution,  that  there  should  be 
such  a  citation.  My  Brother  Parke  there  points  out 
that  the  monition  has,  by  sect  55,  a  penal  character, 
inasmuch  as  the  incumbent  has  to  pay  the  costs  at  all 
events;  and  that  thus  the  Bishop  acts  judicially  in 
issuing  it  But,  on  referring  to  the  statute,  it  appears 
that  the  incumbent  is  not  liable  to  costs  at  all  events, 
but  only  if  he  is  absent  contrary  to  the  intent  of  the 
Act :  if  he  can  shew  that  he  is  not  so,  he  incurs  no 
liability  to  cost&  The  monition  is  only  in  the  nature  of 
process,  to  put  the  matter  into  a  course  of  investigation. 
It  gives  the  incumbent,  if  he  has  offended,  an  oppor- 
tunity of  being  set  right  on  paying  costs.  In  general 
practice  it  is  not  preceded  by  any  citation;  and,  on 
looking  at  sect.  54,  we  see  that  its  effect  is  merely  that 
of  process.  I  think  therefore  that  there  was  no  need  of 
a  citation.  As  to  the  question  of  time :  it  seems  to  me 
that  sect  120  cannot  apply  to  the  enactment  of  sect  58. 
It  would  be  most  absurd  if,  for  this  purpose,  the  year 
were  limited  to  the  space  from  the  1st  oi  January  to  the 
31st  December.  The  benefice  becomes  void  if  it  ^^  shall 
continue  for  the  space  of  one  whole  year  under  seques- 
tration;" that  is,  for  any  whole  year.  Sect  120  is  • 
therefore  inapplicable  to  this  provision. 

Coleridge  J.     I  am  of  the  same  opinion.     As  to  the 

(a)   16Q.  £.  175. 
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last  point,  I  have  nothing  to  add.  The  general  question  1853. 
is  one  of  great  importance.  I  agree  that  the  notice  need  bartlett 
not  be  formal.  The  statute  has  created  this  tribunal  and  kirwood. 
this  mode  of  proceeding.  The  counsel,  therefore,  have 
wisely  abstmned  from  inquiring  what  a  monition  means 
in  an  Ecclesiastical  court ;  for  we  must  collect  its  effect 
from  the  statute.  No  doubt,  as  the  consequences  are  highly 
penal,  we  must  see  that  all  the  essential  requirements  of 
justice  are  satisfied.  The  party  is  to  have  an  opportunity 
of  knowing  what  is  charged,  and,  under  such  a  monition 
as  this,  an  opportunity  of  obeying  or  of  defending  him- 
self. Of  the  defence  the  Bishop  is  the  judge.  I  do  not 
think  it  has  been  urged  that  a  party  who  has  been  heard, 
and  found  to  be  wrong,  has  a  right  to  complain  that  he 
did  not  know  what  the  penalty  was  to  be.  Of  that  he 
must  take  his  chance ;  and  the  judgment  must  take  its 
course.  A  man  is  not  entitled  to  say.  If  I  had  known 
what  you  would  do  to  me  I  would  have  obeyed :  that 
might  be  convenient  to  him;  but  it  is  not  called  for  by 
justice.  Now  what  has  been  done  here?  There  are 
three  things.  The  monition  is,  I  think,  only  process. 
It  is  immaterial  what  the  word  means  in  the  Eccle- 
siastical courts :  it  is  here  only  process.  If  the  incumbent 
admits  the  chaige  and  obeys  the  monition,  he  has  to  pay 
costs;  but  not  so,  if  he  disputes  the  charge:  the  costs 
of  the  monition  in  that  case  fall  to  the  ground :  the 
judgment  in  Bonaker  v.  Evans  (a)  rather  overstated  the 
effect  of  the  monition.  That,  then,  relieves  the  order 
from  the  objection  that  there  was  no  citation  before  the 
monition :  the  monition  being  itself  the  citation.    Then 

(<)  16  Q.  B.  175. 
3  E  2 
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1853.  nothing  more  was  neceaaaij  to  be  done  till  the  case  was 
Bartlett  heard  and  the  order  to  reside  was  made.  Then,  in 
KiRwooD.  answer  to  the  monition,  the  incumbent  sends  a  return ; 
and,  in  answer  to  the  order,  an  affidavit ;  both  of  which 
the  Bishop  held  insufficient  answers.  Now  here  is  the 
distinction  between  this  case  and  Bonaker  y.  Evam  (a). 
For  in  that  case  there  was  something  like  a  partial 
obedience  of  the  order.  Then  came  a  letter  from  the 
Bishop's  secretary,  to  the  eflPect  that  the  residence  was  not 
bon&  fide,  and  that,  in  default  of  residence,  a  sequestra- 
tion would  issue  (6).  The  Court  of  Exchequer  Chamber 
does  not  intimate  that  a  letter,  at  this  stage,  might  not 
have  been  a  sufficient  intimation  of  the  chaige  and  a 
sufficient  notice  to  answer  it:  but  they  examine  the 
letter,  and  say  that  it  does  not  amount  to  that  \  and  that 
the  letter  sent  by  the  incumbent  in  answer  does  not  give 
the  effect  of  a  hearing.  They  say  that  ''no  greater 
degree  of  form  can  be  requisite  than  is  sufficient  to 
justify  a  superior  in  removing  an  inferior  officer  for 
delinquency,  a  rector,  for  instance,  before  he  removes  a 
parish  clerk''  (c).  We  are  familiar  with  the  case  of  a 
parish  clerk:  we  require  no  formal  proceeding;  but  we 
see  that  the  clerk  has  had  notice  of  the  chaige  and 
opportunity  of  being  heard  upon  it  The  Court  of 
Exchequer  Chamber,  therefore,  upon  examination  of  the 
letter,  say,  not  that  a  letter  cannot  have  this  effect,  but 
that  the  particular  letter  does  not  amount  to  such  notice. 
The  case  before  us  thus  differs  entirely  from  that  of 
Bonaker  v.  Evans  (a). 


(a)  16  Q.  B.  162.  (6)  16  Q.  B.  165. 

(c)  Seo  Regina  ▼.  SmUh^  5  Q,  B,  614. 
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Erlb  J.  (a).  I  also  am  of  opinion  that  there  should  be        1853. 
judgment  for  the  defendant    I  agree  with  my  Lord  on     Babtlbtt 
the  other  points:  and,  as  to  the  notice,  I  concur  in  the      Kiewood. 
decision  of  Bonaker  v.  Evans  {h\  and  agree  that  the 
party  chaiged  must  be  heard.     And  I  think  the  party 
here  has  been  heard.     It  ought  to  be  observed  that 
sect  54  is  introduced,  in  addition  to  other  penalties  for 
non-residence,  for  the  purpose  of  enforcing  specific  per- 
formance:  and  the  mode  of  doing  this  is  to  issue  a 
monition  reciting  that  the  absence  has  been  made  to 
appear  to  the  Bishop,  and  ordering  the  incumbent  to 
reside  and  make  a  return :  and,  unless  cause  be  shewn, 
the  Bbhop  may  issue  an  order  to  reside ;  and,  in  case 
of  non-compliance  with  such  order,  may  sequestrate. 
Every  step  is  with  a  view  to  compel  residence:   the 
proceeding  is  in  the  nature  of  a  summons  to  shew  cause 
why  the  incumbent  should  not  reside,  and,  no  cause 
being  shewn,  of  a  distress  upon  the  profits.     That  being 
so,  is  the  monition  a  judgment  ?    I  apprehend  not.    It 
is  in  form  a  notice,  whether  it  be  called  monition,  sum- 
mons, warning,  or  any  thing  of  the  kind.     It  amounts 
to  a  warning  that  judgment  will  be  given  unless  the 
incumbent  reside  or  shew  cause.    As  to  costs,  by  sect  55 
the  incumbent  is  liable  to  them  only  if  he  has  been 
absent  without  just  cause,  and  submits:  if  he  contests, 
the  judgment  issues  subsequently.    The  monition  there- 
fore properly  issued  here  without  a  citation  preceding : 
the  incumbent  answered  the  monition;  that  is,  he  made 
a  return;  and  the  answer  was  deemed  unsatisftctoiy : 
then  the  order  to  reside  issues;  and  upon  that  there  is 

(a)   Wightman  J.  wts>bMnt.  (A)  16  Q.  B.  162. 
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an  appropriate  hearing;  and  the  sequestration  issues 
upon  that  The  sequestration  is,  throughout  the  Act, 
treated  more  as  a  distress  to  compel  residence  than  as  a 
penalty;  for,  by  sect.  54,  the  profits  are  specifically 
appropriated  to  the  expense  of  serving  the  cure,  to  the 
payment  of  the  expenses  of  the  proceeding,  to  the 
sustentation  of  the  chancel,  residence  house,  &c.,  to  the 
payment  of  sequestration  creditors,  to  the  augmentatipn 
of  the  benefice,  to  Queen  Anni%  bounty,  &c. ;  or  the 
Bishop  may  remit  the  profits  to  the  incumbent  All  is 
thus  founded  on  the  monition;  and,  at  the  separate 
stages,  the  incumbent,  in  the  present  case,  has  been 
heard:  and  it  is  admitted  that  he  is  non-resident 
There  must  therefore  be  judgment  for  the  defendant 

Judgment  for  defendant 


Noetndftr  8th. 


Kernot  against  Cattlin. 


Diplomas  con- 
ferriog  degrees 
and  honours, 
and  certificates 
from  medical 
institutions  and 
practitioners, 
do  not  pass  to 
the  proTisional 
assignee  by  the 
▼estmg  order 
ofthelnsoWent 
Debtors' Court, 
under  stat. 
1  &  2  rtct. 
e.  110.  f.  37. 


T^ECLARATION:  the  last  count  was  for  detaining, 
among  other  things,  a  diploma  and  letter  con- 
ferring a  degree  of  Doctor  of  medicine,  suigery  and 
midwifery;  a  diploma  for  midwifery  honours,  in  a 
black  tin  case;  a  diploma  and  letter  conferring  a 
degree  of  Doctor  of  philosophy  and  Master  of  arts, 
in  a  black  tin  case;  a  diploma  of  The  Royal  Col-- 
kge  of  Surffeons,  London;  a  certificate  of  The  London 
Vaccine  Institution;   a  certificate  of  a  dentist;   a  ccr- 
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tificate  of  the  plaintiff  having  been  for  a  certain  time,        1853. 
to  wit   three  years,  a  house   pupil  of  Mr.  Dermott,       kernot 
anatomical  demonstrator  and  anatomist;    and  a  certi-      Cattlin. 
ficate  of  the  plaintiff's  attendance  for  a  certain  time, 
to   wit  for  twenty  one   months,  as   a  pupil   at  Gni/*s 
Hospital. 

Plea  10  stated  a  petition  of  plaintiff  to  the  Court 
for  the  relief  of  Insolvent  Debtors,  and  an  order 
by  that  Court  vesting  the  plaintiff's  property  in  the 
provisional  assignee;  and  averred  that,  by  virtue  of 
such  order  [and  stat  1  &  2  Vict  c.  110.,  "the  said 
goods  and  ^chattels  in  the  last  count  of  the  decla- 
ration mentioned,  and  all  rights  of  action  in  respect, 
thereof,  then,  and  before  the  accruing  of  the  supposed 
causes  of  action  in  the  said  last  count  mentioned,  and 
whilst  the  plaintiff  was  and  continued  to  be  a  prisoner 
in  actual  custody  as  aforesaid,  became  and  were  vested 
in  the  said  provisional  assignee,  &c."  (a).  That  the 
vesting  order  was  still  in  force;  and  defendant,  as 
servant  and  by  authority  and  command  of  the  pro- 
visional assignee,  detained  &c.  The  pleadings  to  this 
plea  (which  it  is  unnecessary  to  state  further)  led  to 
a  demurrer  by  the  defendant     Joinder. 

Holies,  for  the  defendant  (b).  The  only  point  which 
the  plaintiff  now  makes  is  that  some  of  the  goods  men- 
tioned in  the  second  count  could  not  pass  under  stat. 
1    &   2   Vict   c.   110.  *.  37.,   and  that  the    10th   plea 

(a)  See  Kernot  v.  Piiti§,  ante,  pp.  406.  421.  • 

(6)  The  argument  began  on  this  day ;  when  the  case  stood  over  for 
arrangement  between  the  parties :  but,  no  arrangement  having;  tiJien  place, 
the  case  was  resumed  and  decided  on  November  15tfa. 
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1853.  therefore  does  not  answer  that  count  The  question 
Keanot  therefore  is,  whether  the  goods  are  not  part  of  ''the 
Cattun.  real  and  personal  estate  and  effects'*  of  the  plainUff. 
Such  articles  may  well  have  a  marketable  value, 
and  be  available  as  assets  for  the  creditors;  as,  for 
instance,  if  the  diploma  conferred  a  degree  upon  a 
physician  or  surgeon  of  great  historical  reputation: 
such  a  memorial  would  undoubtedly  find  purchasers. 
{Wigktman  J.  Would  these  documents  pass  to  assign 
nees  of  a  bankrupt?  Lord  Campbell  C.  J.  Would 
letters  of  the  plaintiff's  wife  pass?] 

C  Mihoardi  contra,  was  not  called  on. 

Per  (yUBiAM  (a).  We  hold  that  the  articles  mentioned 
did  not  pass,  under  the  vesting  order,  to  the  provisional 
assignee.  They  may  be  of  value  to  the  plaintiff;  but 
we  cannot  see  that  they  are  of  value  in  the  hands  of 
the  assignee. 

Judgment  for  plaintiff. 

(a)  Lord  Campbttt  C.  J.,  Coltridge,  Wiyhiman  and  CroMfitoa  Js. 
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The  Ambergate,  Nottingham  and  Boston  and  Tuead^, 
Eastern  Junction  Railway  Company  against 
The  Midland  Railway  Company. 

DECLARATION:  For  that  defendants  wrongfully  8ecu.ii6,ii6 
.        of  the  Rail- 
converted  to  their  own  use,  or  wrongfully  deprived  ways  Clauses 

plaintifis  of  the  possession  of,  plaintiff's  goods ;  that  is  Act  provide 

to  say,  a  locomotive  engine  and  a  tender  thereto :  and,  ^^'^^^ 

on  another  occasion,  wrongfully  converted  &c.  the  said  ^fjj**  ®^jj*® 

engine  and  tender.  company  which 

^  has  not  been 

Plea  2.  That  defendants,  <*  before  and  at  the  time  of  the  approved  of 

.  .  "7  *»*®  corn- 

committing  the  grievances  in  the  declaration  mentioned,"  panj,  and  that 

a  certificate  of 

''  were  lawfully  possessed  of  a  certain  railway ;  and,  because  the  approval 
the  said  goods  respectively  were,  on  the  occasions  in  the  tained  by  oer. 
declaration  mentioned,  wrongfully  in  and  upon  the  said  and  th^'if  an 
railway,  incumbering  the  same,  and  doing  damage  there  on^e  railway 
to  the  defendants,  they  the  defendants,  on  the  said  ooca-  J^aue*thr'' 
sions,  seized  and  took,  in  and  upon  the  said  railway,  each  [^f  f^^  ^ 
of  the  said  goods  as  a  distress  for  the  damage  so  by  it  ^^  company 

^  -o  J         a  sum  not  ex- 

done,  and  impounded  the  same,  and  kept  and  detained  ceeding  201., 

and  the  oom- 


the  same  so  impounded,  as  such  distress,  in  a  convenient  pany  ma; 
place  in  that  behalf:  which  are  the  grievances"  &c. 


romove  the 


Replication,  SO  far  as  plea  2  relates  to  the  grievance  That  the  com- 
in  the  declaration  first  mentioned.     That  defendants  are  ^^[no'^]^^ 

The  Midland  Railway  Company  mentioned  in  the  Act  jjj^*^^^ 

fesant  on  an 
engine  in- 
cambering  the  railway,  if  there  be  no  certificate  of  approval. 
2.  That  to  a  count,  complaining  that  the  company  converted  the  plaintiff*8  engine  to 
their  use,  and  wrongfully  deprived  the  pluntiff  thereof,  it  is  a  ^ood  plea  that  the  plaintiff 
demanded  it  for  the  purpose  and  in  order  that  bo  might  use  it  on  the  railway  without  a 
certificate  of  approval. 
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1853.  &c  (8  &  9  Vict  c.  xlix.,  local  and  personal  public,  "  To 
Ambergate^  empower  Tlie  Midland  RaUtoay  Company  to  extend  the 
*CoS^y^  said  railway  from  Nottingham  to  Newark  and  LincobfT); 
and,  after  the  passing  of  that  Act,  defendants,  in  pursu- 
ance thereof,  made  a  railway,  being  the  railway  in  the 
second  plea  mentioned,  and  a  portion  of  the  railway  by 
that  Act  authorized  to  be  made ;  and  were,  before  and 
at  the  time  of  the  first  occasion  in  the  declaration 
mentioned,  and  afterwards,  using  the  said  portion  for 
the  conveyance  of  passengers  and  goods  along  the  same 
by  means  of  carriages  and  locomotive  engines.  That 
the  part  of  the  said  railway,  in  and  upon  which  the 
.  goods  in  the  declaration  first  mentioned  were  so  seized 
and  taken  as  in  the  said  second  plea  mentioned,  was 
and  is  part  of  The  Nottingham  and  Lincoln  branch  of 
the  Midland  Railway,  in  the  parish  of  Cohoick,  between 
the  second  and  third  mile  fi^m  the  town  of  Nottingham, 
in  the  statute  &c.  (10  &  11  Vict  c.  ccxiv.,  local  and 
personal  public,  ^'To  empower  the  Midland  Bailtoay 
Company  to  extend  the  line  of  their  Nottingham  and 
Lincoln  Railway  at  Lincoln,  and  to  make  a  branch  rail- 
way to  their  Lincoln  station")  mentioned :  That  plaintifis 
are  The  Ambergate,  Nottingham  and  Boston  and  Eastern 
Junction  Railway  Company,  in  that  Act  mentioned,  and 
also  in  The  Ambergate,  Nottingham  and  Boston  and 
Eastern  Junction  Railway  Amendment  Act,  1847 
(10  &  11  Vict.  c.  Ixxviii.,  local  and  personal,  public), 
mentioned :  and  that  the  plaintifis,  '^  before  and  at  the 
time  of  the  committing  of  the  grievances  in  the 
declaration  first  mentioned,  brought  and  had  the  said 
goods  in  the  declaration  first  mentioned,  being  a  loco> 
motive  engine  and  tender,  in  and  upon  the  said  branch 
of  the  said  railway,  for  the  purpose  of  using  the  same, 
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and  carrying  and  conveying  upon  the  said  branch  of  the 
said  railway  and  elsewhere,  upon  the  said  railway,  by 
means  of  carriages  attached  to  the  said  engine  and 
tender,  passengers  and  goods,  according  to  law,  and 
under  and  by  virtue  of  the  powers  and  authorities  in 
them  by  virtue  of  the  statutes  in  that  behalf  vested." 
That  the  said  engine  and  tender,  and  the  siud  carriages, 
were  properly  constructed,  as  by  The  Railway  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict  c.  20.),  and  the 
special  Acts  of  Parliament  in  that  behalf  in  that  Act 
mentioned,  and  other  the  Acts  of  Parliament  in  that 
behalf  directed.  That  plaintifik,  ''at  and  during  all 
the  times  of  their  so  bringing,  using  and  employing 
the  said  goods  and  carriages  in  and  upon  the  said 
railway,  for  the  purpose  aforesaid,  and  at  all  times,  were 
ready  and  willing  to  pay  to  defendants,  or  other  the 
persons  entitled  to  the  same,  all  lawful  tolls,  chaiges, 
demands  and  claims  whatsoever  in  that  behalf  demand- 
able  from  or  payable  by  them,  or  any  other  person  or 
persons." 

Rejoinder,  so  far  as  the  replication  to  the  second  plea 
relates  to  the  said  engine  (a),  ''  that  the  said  engine 
was  and  is  what  in  The  Railways  Clauses  Consolidation 
Act,  1845,  is  called  an  engine :  and  that  the  plaintiffs  had 
not,  at  or  before  the  respective  times  of  the  making  of 
the  said  distresses,  obtained  from  the  defendants,  or 
applied  to  the  defendants  for,  a  certificate  of  their,  the 
defendants*,  approval  of  the  said  engine,  but  brought  the 
same,  on  each  of  the  said  occasions,  on  the  said  railway 


1853. 
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Midland 
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Company. 


(a)  The  rejoinder,  as  to  the  tender,  averred  that  it  was  fastened  to  the 
engine ;  and  an  answer  was  offered  similar  to  the  answer  as  to  the  engine. 
Upon  the  argument,  it  was  admitted  that  the  question  as  to  the  engine  and 
tender  was  the  same. 
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without  having  first  obtained  such  certificate  of  i^proval 
as  aforesaid,  contrary  to  the  form  of  the  statute"  &a 

Demurrer.    Joinder. 

Flea  3.  As  to  the  converting  &c.  the  engine  in  the 
declaration  first  mentioned:  That  defendants  are  Thu 
SGdland  Baihoay  Company  mentioned  &C.9  as  in  the 
replication  to  plea  2,  averring  that  defendants,  in  pursu- 
ance of  Stat.  8  &  9  Vict  e.  xliz.,  made  a  railway,  being 
a  portion  of  the  railway  by  that  Act  authorized,  and 
were  possessed  of  the  said  portion;  and  were,  before 
and  at  the  time  of  the  first  occasion  mentioned  in  the 
declaration,  in  the  habit  of  lawfully  using  the  said 
portion  for  the  conveyance  of  passengers  and  goods 
along  the  same,  by  means  of  carri^es  and  locomotive 
engines.  That,  just  before  the  said  first  occasion  men- 
tioned in  the  declaration,  plaintiffii  brought  upon  the 
said  portion  of  the  said  railway  the  said  engine  in  the 
declaration  first  mentioned,  without  having  first  ob- 
tained firom  defendants  a  certificate  of  their,  the  defend* 
ants',  approval  of  the  said  engine,  contrary  to  the  form  of 
the  statute  &c. ;  and  the  same,  until  and  at  the  said  first 
occasion,  continued  on  the  said  portion  of  the  said 
railway,  without  any  such  certificate  having  been  ob- 
tained, contrary  to  the  same  statute.  *^  Wherefore  the  de- 
fendants did,  in  order  to  remove  the  said  engine  fiom 
the  said  railway  at  the  said  first  occasion,  take  the  said 
engine,  and  did,  on  the  same  occasion,  remove  the  same 
firom  the  said  railway,  a  small  and  reasonable  distance 
to  a  fit  and  convenient  place  in  that  behalf  which  is  the 
conversion  above  complained  of;  and,  in  so  doing,  did 
deprive  the  plaintifis  of  the  possession  of  the  said  engine 
as  alleged,  doing  no  unnecessary  damage  to  the  plaintifis 
on  the  occasion  aforesaid." 


XVII.  VICTORIA. 


797 


Replication.  That  plaintifi  sue,  not  for  the  said 
removal,  or  the  said  converting,  or  depriving  the  plain- 
tiffs of  possession  of,  the  said  engine,  as  in  the  third  plea 
alleged  and  justified ;  but  for  that  defendants  converted 
to  their  use,  or  wrongfully  deprived  plaintiffi  of,  the 
said  engine  in  the  declaration  first  mentioned,  otherwise 
than  in  the  third  plea  mentioned. 

Rejoinder.  '<  As  to  the  plaintifis'  new  assignment  on 
the  third  plea,  the  defendants  repeat  all  the  allegations 
in  the  third  plea,  except  that  which  identifies  the  removal 
with  the  grievance  complained  of:  and  say  that  the  engine 
was  and  is  what  is  called  an  engine  in  The  Railways 
Clauses  Consolidation  Act,  1845 ;  and  that  the  place  to 
which  they  so  removed  the  engine,  as  in  the  third  plea 
mentioned,  was  land  of  and  in  the  possession  of  the 
defendants  contiguous  to  the  said  railway:  and  that  the 
defendants  continued  possessed  of  the  railway  therein 
mentioned  during  all  the  times  hereinafter  mentioned. 
And  that,  while  the  engine  was  staying  in  the  said  place 
by  virtue  and  in  consequence  of  that  removal,  the 
plaintifis  demanded  of  the  defendants  the  said  engine 
for  the  purpose  and  in  order  that  they  the  plainti£b 
might,  by  the  power  of  the  steam  of  the  said  engine, 
move  the  said  engine  over  and  upon  the  said  land  of  the 
defendants,  towards,  unto,  to  and  upon  the  said  railway 
of  the  defendants,  and  there  again,  on  their  said  railway, 
place  and  use  the  said  engine  by  the  power  of  its  own 
steam,  without  having  first  obtained  or  obtaining  such 
certificate  of  approval  as  aforesaid  for  the  said  engine ; 
contrary  to  the  form  of  the  statute**  &c.  "  That,  if  the 
defendants  had,  in  compliance  with  the  said  demand, 
allowed  the  plaintifis  to  have  possession  of  the  said 
engine,  the  plaintiffs  would  forthwith  have  so^  by  the 
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power  aforesaid,  moved  the  said  engine  over  and  upon 
the  said  land  of  the  defendants,  towards,  unto,  to  and 
upon  their  said  railway,  and  there  again,  on  their  said 
railway,  placed  and,  by  the  power  aforesaid,  used  the 
said  engine,  without  having  first  obtained  or  attaining 
such  certificate  of  approval  as  aforesaid  for  the  said 
engine,  and  without  asking  or  applying  to  the  defend- 
ants for  such  certificate,  contraiy  to  the  form  of  the 
statute*'  &c  <<  Wherefore  the  defendants,  on  the  said 
occasion  when  the  said  demand  was  made,  and  in 
answer  to  such  demand,  and  to  prevent  the  said  engine 
fi^m  being  by  the  plaintifis,  by  the  power  aforesaid, 
moved  to,  and  placed  and,  by  the  power  aforesaid,  used 
on,  their  said  railway  as  aforesaid,  without  such  certificate 
as  aforesaid  being  first  obtained,  contrary  to  the  said 
statute,  and  in  defence  of  their  possession  of  the  said 
railway,  refused  to  allow  the  pkdntiffi  to  take  possession 
of  the  said  engine;  and,  by  then  not  allowing  the 
phuntiflb  to  reenter  on  the  said  land,  for  the  purpose  of 
taking  possession  of  the  same  engine,  and  of  then  moving, 
placing  and,  by  the  power  aforesaid,  using  the  said 
engine  as  aforesaid,  without  having  obtained  or  obtaining 
such  certificate  as  aforesaid,  contrary  to  the  said  statute, 
prevented  the  plaintifis  fix>m  having  or  taking  possession 
of  the  said  engine :  which  is  the  grievance  above  newly 
assigned"  &c. 

Demurrer.    Joinder. 


H^Ules,  for  the  plaintifis.  On  the  demurrer  to  the 
rejoinder  to  the  replication  to  the  second  plea,  the 
question  is.  Whether  the  defendants  were  authorized  to 
distrain  the  engine  damage  fesant,  on  the  ground  that  it 
was  on  the  railway  without  a  certificate.    The  case  turns 
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on  sects.  115,  116  of  The  Railways  Clauses  Consolida-* 
tion  Act,  1845.  Sect.  115  undoubtedly  enacts  that  no 
locomotive  engine  shall  be  brought  on  the  railway  unless 
first  approved  of  by  the  company,  who  are  to  give  a 
certificate  of  approval,  upon  being  properly  required: 
and  then,  by  sect.  116,  if  any  person,  without  a  certifi- 
cate, uses  an  engine  on  the  railway,  or,  after  notice  given, 
does  not  remove  it,  he  is  to  forfeit  20L ;  and  the  com- 
pany may  remove  the  engine.  The  necessity  for  the 
certificate  is  created  by  the  statute.  There  is  thus  a 
specific  provision  introduced,  for  the  infiingement  of 
which  there  are  two  specific  remedies  provided,  neither 
of  which  includes  a  distress.  The  railway  is  a  public 
highway.  [Lord  Campbell  C.  J.  May  not  the  owner 
of  the  soil  of  the  highway  justify  the  removal  of  what  is 
improperly  there  ?  Wighiman  J.  Suppose  cattle  stray 
on  a  public  road.]  Cattle  may  no  doubt  be  improperly 
on  a  public  highway,  as  appears  firom  Dawuton  v. 
Payne  (a).  Here  the  impropriety  is  merely  a  neglect, 
not  of  a  common  law  duty,  but  of  a  statutable  du^,  for 
which  the  statute  provides  the  remedy.  [Wightman  J. 
It  provides  a  penalty  for  the  infiringement  of  the  duty.] 
The  provision  does  not  seem  to  have  in  view  the  punish- 
ment of  the  party.  [Coleridge  J.  There  is  a  penalty 
which  may  be  imposed  with  a  view  to  the  public  safety. 
Erie  J.  The  right  of  the  plaintifis  to  bring  their  engine 
on  the  railway  at  all  was  under  a  conditional  legal 
power:  the  condition  not  being  performed,  they  were 
trespassers;  Six  Carpenters^  Ca8e{b).'\  The  common 
law  principle  b  inapplicable  here:  The  Railways  Clauses 
Consolidation  Act,   1845,   must   be   considered  as  the 
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(a)  2  H,  BL  527.      See  judgment  of  PaUeaon  J.  in  FaweeH  v.   Vork 
and  North  Midlantl  Railway  Company,  }6  Q.  B.  610.  618. 
(6)  B  Rep.  146  a. 
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code  for  the  user  of  the  railway.  [Lord  Campbdl  C.  J. 
You  require  express  words  to  take  away  a  common  law 
right]  The  common  law  authorbes  a  distress  damage 
fesant,  that  is,  a  removal  and  detaining  till  amends  are 
made :  the  statute  here  authorizes  the  removing  only : 
that  impliedly  excludes  so  much  of  the  common  law 
ri^t  as  goes  beyond  the  mere  removal 

On  the  demurrer  to  the  plea  to  the  new  asBognment 
to  the  third  plea,  the  question  is»  Whether  the  defendr 
ants  were  justified  in  detaining  the  engine  on  the  ground 
that  the  plaintifis  had  the  intention  of  using  it  illegally. 
[^Coleridge  J.  Suppose  the  plaintifis  to  say,  Give  us  the 
engine  in  order  that  we  may  use  it  on  your  ndlway. 
Lord  Campbell  C.  J.  Suppose  a  man  says.  Give  me  a 
sword  that  I  may  stab  J.  SJ]  Those  are  suppositions  of 
facts  different  from  the  facts  set  up  by  the  plea. 


PUpiOfh  contra,  was  stopped  by  the  Court 


Lord  CampbIsll  C.  J.  The  defendants  are  entitled 
to  judgment  on  both  points.  As  to  the  first :  it  cannot 
be  doubted  that  the  owners  of  the  railway  had  a  common 
law  right  to  distrain  the  engine  damage  fesant  Then 
what  is  there  to  take  away  the  right  ?  I  see  nothing  in 
sect  116  but  a  cumulative  right,  namely,  to  remove  and 
to  recover  a  forfeiture.  That  remedy  is  quite  consistent 
with  the  common  law  right  I  do  not  say  that  both 
could  be  pursued:  but  the  defendants  clearly  might 
resort  to  their  common  law  remedy,  though  they  had 
also  a  right  to  a  cumulative  remedy.  As  to  the  second 
point:  at  first  I  understood  the  plea  as  asserting  merely 
that  the  plaintiffs  intended  to  make  an  improper  use  of 
the  engine:  and,  had  that  been  all,  I  should  have 
thought  that  the  detainer  was  not  justified.     But  the 
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plea  shews  that  the  plaintifiB  demanded  the  engine  ''for 
the  purpose  and  in  order"  that  they  might  make  an 
illegal  use  of  it.  Now  the  defendants  were  clearlj  not 
bound  to  restore  the  engine  for  an  illegal  purpose.  The 
plea  therefore  is  good. 

CoLERiDOE  J.     I  am  of  the  same  opinion.     If  sect. 
116  had  stopped  at  the  pecuniary  forfeiture,  it  would 
have  been  impossible  for  Mr.  Hllles  to  contend  that  the 
common  law  right  of  distress  damage  fesant  was  taken 
away.     But  he  contends  that,  as  the  right  of  distress 
damage  fesant  comprehends  two  things,  the  removal  and 
the  detainer,  and  the  statute  expressly  gives  the  right 
of  removal,  the  right  of  detainer  is  taken  away.     But 
there  appears  to  be  good  reason  for  the  Legislature 
giving   the   one  without  intending   to   take  away  the 
other.     It  may  well  be  that  it  was  not  intended  that  the 
owners  of  the  railway,  if  they  chose  to  enforce  the  for- 
feiture, should  be  allowed  to  detain  the  engine ;  and  yet, 
for  the  public  safety,  it  might  be  thought  right  that  the 
en^ne  should  not  be  allowed  to  remain  on  the  line: 
so  that  the  right  of  removal  is  expressly  preserved,  even 
where  the  penalty  is  enforced,  though  the  enforcement 
of  the  penalty  may  exclude  the  exercise  of  the  right  of 
distress,  which  comprehends  both  removal  and  detainer. 
As  to  the  other  point,   if  I  make  a  demand  for  the 
purpose  of  doing  an  illegal  act,  the  party  on  whom  I 
make  it  is  justified  in  refusing  it :  this  is  quite  different 
from  refusing  upon  the  mere  belief  that   there  is  an 
intention   to  do   an   illegal    act  after  the   demand   is 
complied  with. 
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WiGHTMAN  J.    As  to  the  first  point :  there  is  nothing 
vou  ir.  3  F  E.  &  D. 
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1853.       in  sect.  116  taking  away  the  common  law  right    There 

Ambergatb   ^^»  i^  is  tru^>  other  consequences  entailed,  by  the 

*Com^/^   section,  on  the  wrongful  act :  but  these  might  be  whoQj 

Midland     insufficient  to  compensate  for  the  damage  done.    On 

J^^^'y      the  other  point  I  felt  a  difficulty,  whether  the  demand 

could  be  held  to  be  bad  in  consequence  of  the  intention 

to  do  an  unlawful  act     But,  on  looking  more  carefully 

at  the  plea,  it  appears  that  the  plaintifi  demanded  the 

engine  f<Hr  the  purpose  of  doing,  and  in  order  to  do,  an 

illegal  act     It  is  not  indeed  said  for  the  *' express" 

purpose :  but,  in  reasonable  intendment,  the  plea  most 

be  understood  as  alleging  that  the  demand  was  made 

with  the  yery  object     The  provisions  of  sects.  115, 116, 

though  for  the  benefit  of  the  company,  also  concern  the 

public  very  much. 

Eblb  J.  I  also  am  of  opinion  that  the  common  law 
remedy  is  not  taken  away,  but  that  sect  116  is  cumu- 
lative, ^s  to  the  other  point:  the  defendants  appear 
to  have  acted  upon  the  statutable  provision  by  removing 
the  engine.  I  take  the  facts  to  be,  that  the  plaintifis 
said :  Now  your  power  is  at  an  end ;  take  your  hands 
from  the  engine ;  we  mean  to  use  it  unlawfully.  The 
defendants  answer:  You  shall  not  do  so:  either  the 
engine  shall  remain  off  the  line,  or  you  must  get  a 
certificate  of  approval. 

Judgment  for  defendanta 
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The   Queen    against    The   Inhabitants    of      ^^ne$day, 

^  November9ih, 

LLANSAINTFFRAn)  GlAN  CoNWAY. 


/^N  appeal   against   the   after   mentioned   order  of  If  a  i 
removal,  the  Sessions  confirmed  the  order,  subject  parish  by 


to  a  case  upon  which  the  following  facts  appeared.  to  inbaUt 

The  order  was  for  the  removal  of  **Mary,  the  wife  nilS^imdio 

of  TTumas  Roberts^*  and  "their  four  children,"  aged  l<--^»iettle- 
'  »      "O        ment  there, 

respectively  seven  years,  four  years,  three  years  and  six  ""^  ■•ct.  68 

months,  irom  the  parish  of  Aber  in  CamarvoMhire  to  the   w.  4.  e.  76., 

bif  wife  end 
parish  of  Lhnscdntffraid  Olan  Conway  in  Denhighshvre.  unemancipated 

The  order  adjudicated  "  that  the  place  of  the  last  legal  follow  hit 

settlement  of  the  said  Thomas  Roberts^   his  said  wife  if  he  have 

-Mary,  and  their  said  four  children,  is  in  the  said  parish  Jnown^'they* 

Llansatntffraid  Glan  CanunzyJ'  "^d^^. 

The  grounds  of  removal  stated  (among  other  things)  ™0T«^  ^  '^^b 

the  marriage  of  Thomas  and  Mary  Roberts;  and  that  at      So  held,  in 
,  ,        a  case  where 

the  time  of  the  marriage,  which  took  place  about  nme  the  man  had 

deierted  the 

years  ago,  the  said  Mary  was  living  in  the  parish  of  wife  and  cfail- 

Llansaintffraid  Glan  Contvay  in  a  house  which  she  rented,  ^ot  be  found. 

as  tenant  from  year  to  year,  at  the  yearly  rent  of  21.  lOs. ; 

and  she  and  her  husband,  after  the  marriage,  continued 

to  reside  and  sleep  in  the  same  house  for  a  period  of 

about  nine  months.     That  Thomas  Roberts  deserted  his 

said  wife  and  children  about  six  months  ago,  while  they 

were  residing  in  the  parish  of  ^ier,  in  which  parish  they 

had  ever  since  continued,  and  from  which  they  were  now 

in  receipt  of  relief.     That  TTumas  Roberts  had  not  since 

returned  to  his  wife  and  children,  and  could  not  now 

be  found. 

3  F  2 
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1S53.  The  grounds  of  appeal  relied  (besides  other  matter) 

The  Queen    on  the  facts  now  found,  as  follows,  in  the  statement  of 

Inbabhantsof   ^^^  case. 

^  MRllIi!^"  Upon  the  trial  of  the  appeal,  it  was  Emitted  that 
Thomas  Roberts^  the  husband  of  the  pauper  Maty 
Roberts,  gained  a  settlement  in  the  appellant  parish 
as  stated  in  the  grounds  of  removal  That,  about  nine 
months  after  the  marriage,  and  before  the  birth  of  any 
of  the  children,  the  tenancy  in  the  appellant  parish 
ceased ;  and  Thomas  Roberts  and  his  wife  went  to  live 
at  a  distance  of  upwards  of  ten  miles  !rom  that  parish, 
and  continued  to  reside  beyond  that  distance  therefrom 
for  upwards  of  twelve  months.  And  it  was  admitted 
that  T%>m€U  Roberts  had  lost  his  settlement  in  the 
appellant  parish  thereby. 

The  question  for  the  opinion  of  the  Court  was  stated 
to  be:  Whether  the  paupers  were,  under  the  circum- 
stances, entitled  to  a  derivative  settlement  in,  and  to  be 
removed  to,  the  appellant  parbh. 

Huffh  mil  and  Corner^  in  support  of  the  order  of 
Sessions.  The  question  is,  whether  the  husband's  loss 
of  settlement  destroyed  the  settlement  of  the  wife  and 
children.  He  was  settled  in  Lkznsaintffraid  Gkm  Con-- 
way,  in  respect  of  the  estate  which  he  acquired  by  his 
marrying  a  woman  having  an  interest  in  land  there. 
The  wife's  settlement,  if  the  husband  has  no  settlement 
of  his  own,  is  not  suspended  during  the  coverture ;  she 
may  be  removed  to  it;  Rex  v.  St.  BotolpKs  (a);  where 
Ryder  C.  J.  said:  '*  This  former  settlement  could  not 
cease;  but  would  continue  during  life,  or  till  a  new  one 

(a)  Burr.  S.  C,  867. 
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should  be  gained :  there  is  no  case  where  a  seulement  1853. 
ceases  by  any  other  method."  Now  the  eflTect  of  sect.  The  Qvkku 
68  of  Stat.  4  &  5  fV.  ^.  c.  76.  was  to  prevent  the  inhabitant,  of 
husband  from  retaining  his  settlement  for  any  longer  ^^'^^^J^^^''' 
time  than  he  inhabited  within  ten  miles  of  Llansaint- 
ffraidGlan  Conway:  but  it  gave  him  no  fresh  settle- 
ment: the  section  enacts  that  a  person  so  ceasing  to 
inhabit  may  be  removed  to  his  previous  settlement,  or  to 
any  settlement  acquired  since  his  ceasing  to  inhabit.  In 
this  case  it  does  not  appear  that  Thomas  Roberts  ever  had, 
before  or  since  his  residing  at  Llansainiffraid  Glan  Con- 
fcay^  any  settlement :  if  he  had,  it  was  for  the  appellants 
to  shew  it.  The  wife  and  children  have  thus  acquired 
no  new  settlement;  and  their  settlement  in  the  re- 
spondent parish  continues.  In  Bex  v.  Hendon  (a)  it 
was  held  that  by  the  loss  of  the  father's  settlement  under 
Stat.  4  &  5  fV.4.  c.  76.  s.  68.  the  child's  settlement  is 
not  affected.  [Cokridffe  J.  There  the  child  had  been 
emancipated  before  the  settlement  of  the  father  was  lost.] 
That  circumstance  appears  to  be  unimportant,  according 
to  the  view  taken  by  Coleridge  J.  [^Cokridge  J.  It 
strikes  me  that,  if  I  said  so,  I  was  wrong :  but  I  did  not 
mean  to  lay  that  down  generally.  I  was  answering 
the  argument  of  counsel;  and  I  meant  to  point  out 
that  an  unemancipated  child  would  lose  his  settle- 
ment, not  by  sect.  68,  applying  only  to  settlement  by 
estate,  but  by  the  general  law  of  his  following  his 
iiither*s  settlement:  so  that  he  would  not  be  directly 
affected  by  the  clauses  any  more  than  an  emancipated 
child.  In  that  sense,  the  remark  seems  correct.] 
There  is  not  shewn,  in  this  case,  any  new  or  old 
settlement  of  the  husband  for  the   wife  and   children 

(a)  2  Q.  B,  465. 
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1853.  to  follow:  tbey  therefore  retain  the  settlement  which 
The  QuKBN  ^®y  ^^^  before  the  loss  of  his  settlement;  Bex  v.  Har- 
Inbabiunuof  *^^  («)'  ^^'^  ^'  ^dvertoft  (*),  iJ^tJia  V,  5d-m«y- 
Llanbaint-   Aam  (c).     The  settlement  of  a  woman  who  marries  a 

FFRAIO.  ^    -^  J    J  1  U 

man  without  a  settlement  is  only  suspended^  unless  he 
obtain  one.  \^Coleridge  J.  But  here  you  are  relying  on 
the  settlement  gained  through  the  husband's  settlement.] 
The  settlement  is  not  the  more  liable  to  destruction  for 
being  derivative;  Regina  v.  Hendon{dy  [Coleridge  J. 
What  do  you  say  would  have  been  the  effect  of  the 
husband  acquiring  a  new  settlement?]  That  would 
have  wholly  destroyed  the  previous  settlement  of  the 
wife  and  children.  This  is  the  utmost  effect  that  can 
be  given  to  sect.  68.  [Coleridge  J.  But  in  Begina  v. 
Hendon  {d)  there  was  no  such  destruction.  Erie  J. 
Where  the  husband  acquires  no  new  settlement,  and 
has  none  prior  to  that  in  the  parish  where  the  estate 
lies,  must  he,  according  to  your  interpretation  of  sect  68, 
be  removed  back  to  that  parish?  If  so,  what  is  this  but 
retaining  his  settlement?]  In  Archbolis  Poor  Law^  419 
(7th  ed.),  it  is  shewn  that,  where  the  father  has  no  settle- 
ment, or  one  not  known,  the  children  take  the  mother's 
settlement:  what  kind  of  settlement  that  is  b  imma- 
terial. [Lford  Campbell  C.  J.  Is  there  any  instance  of 
a  woman  acquiring  a  settlement  in  her  own  right  during 
coverture  ?  Coleridge  J.  Properly  speaking,  a  married 
woman  does  not  become  chaigeable:  her  husband  be- 
comes chargeable  in  respect  of  her.] 

Pashley  and  T.  O.  Morgan,  contra,  were  stopped  by 
the  Court. 

(a)  13  Ea$i,  31 1.  (6>  6  Q.  B,  801. 

(<)  8  Q.  B.  410.  (d)  2  Q.  B.  456. 
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Lord  Campbell  C.  J.    The  order  is  clearly  bad  with       i853. 
respect  to  both  the  wife  and  children :  neither  had  a    ^he  Qofbm 
aettlement  in  the  appellant  parish.    Stat  4  8t  6  fF.  4.  j^,^^^^ 
c.  76.  fl.  68.  enacts  that  the  settlement  by  possession    Lij^saikt. 
of  an  estate  shall  determine  when   the  owner  of  the 
estate  shall  cease  to  inhabit  within  ten  miles.    It  is 
then  as  if  the  settlement  had  not  existed :  not  indeed 
that  it  becomes  void  ab  initio;   for  all  that  is  com- 
pleted under  that  settlement  will  still  remain  unaltered, 
as  in  the  case  of  an  emancipated  child,  who,  if  the 
emancipation  takes  place  while  the  father  retains  the 
settlement,  has  gained  a  complete  settlement  independent 
of  the  father,  and  does  not  lose  it  on  the  father  losing 
the  settlement     But  neither  a  wife  nor  an   uneman-* 
cipated  child  can  acquire  any  settlement  in  their  own 
right  by  virtue  of  the  settlement  of  the  husband  and 
father.     There  was  therefore  no  ground  for  removing 
the  wife  and  children  in  the  present  case  to  the  appellant 
parish,  more  than  to  any  other  parish. 

CoLERiDQE  J.  I  am  of  the  same  opinion.  The 
statute  is  very  simple :  and,  in  construing  it,  we  must 
take  it  in  connection  with  that  which,  when  it  passed, 
was  the  state  of  the  law;  for  the  intention  was  to  preserve 
the  law  in  all  points  except  those  altered  by  the  statute. 
Where  a  man  had  a  new  or  an  old  settlement,  he  was 
removable  to  that;  and  his  wife  and  children  were 
removable  with  him.  This  was  done  in  his  right,  not 
as  in  respect  to  their  ov^-n  settlement.  But  here  it  is 
not  found  that  the  husband  had  any  settlement  at  all : 
if  he  had,  they  could  be  removed  to  such  settlement 
only.  Assume  that  he  has  no  settlement :  what  follows? 
They  are  attached  to  him,  the  coverture  remaining,  and 


808  MICHAELMAS  TERM. 

1853.        the  unemancipated  children  being  properly  with  him. 

Tho  Queen     He  cannot  be  removed;  nor  can  they.     All  that  Regina 

Inhabitants  of  ^'  J^^don  (a)  ^eciAeii  was,  that  an  emancipated  child, 

''"f^fraId!^"    who  had,  through  the  father's  settlement,  gained  an 

independent  settlement,  could  not  lose  it  by  the  father 

losing  his  settlement :  and  for  that  Liord  Denman  gives 

a  good  reason,  that  the  settlement  to  be  put  an  end  to 

by  the  statute  must  be  one  gained  by  the  party  who  is 

to  lose  it     The  refusal  to  extend  the  statute  in  that 

case  is,  in  fact,  in  accordance  with  our  present  decision. 

WiGHTMAN  J.  In  this  case  the  wife  and  children 
had  no  independent  settlement  of  their  own,  and  could 
therefore  be  removed  only  to  the  man's  settlement  I 
feel  a  difficulty  in  entertaining  any  doubt 

Erle  J.  The  question  is  as  to  the  effect  of  sect  68 
upon  the  unemancipated  members  of  the  man's  fistmily. 
Is  their  inchoate  and  contingent  settlement  extinguished 
by  die  loss  of  his  ?  I  think  it  is ;  and  that  they  took  no 
derivative  settlement :  and  that  the  order  of  removal 
was  therefore  bad. 

Order  of  Sessions  quashed. 

(a)  2  Q.  B,  455. 
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1853. 


The  Queen  against  The  Inhabitants  of       wtdnemiay, 

_,      \,  ^;  ^  No9ember9th. 

St.  Mabt  Magdalen,  Bebhondsey. 

/^N  appeal  against  an  order  of  two  justices,  whereby  By  Roles  of 

James  Spinks  was  removed  from  the  parish  of  Si.  Commissioners 
George  the  Martyr,  Southwarh,  to  the  parish  of  St,  Mary  ^g^l  ^\ 
Magdalen,  Bermondeey,  both  in  Surrey,   the  Sessions  J'i^eVj^"^ 
confirmed  the  order,  subject  to  a  case  which  was,  in  fLlSiji'' ^Ui* 
substance,  as  follows.  bhidiiuf  of 

poor  cbildreii 

On  the  hearing  of  the  appeal,  it  was  proved,  by  the  apprentices, 
respondent  parish,  that  the  pauper,  James  Spinks,  gained  That  no  child 
a  settlement  by  apprenticeship  in  the  appellant  parish,  boand  who 

could  not  write 
his  own  name ; 
That  no  person  above  the  age  of  fourteen  should  be  bound  without  his  consent ;  That  no 
child  under  the  age  of  sixteen  should  be  bound  without  the  consent  of  his  father,  or,  if  hb 
father  was  dead,  or  disqualified  (as  after  specified)  to  consen^  or  if  the  child  should  be  a 
bastard,  without  the  mother's  consent,  if  firing ;  and  then  dis<]ualifications  of  the  parent 
were  specified ;  and,  in  the  case  of  the  mother  being  so  disqualified,  no  consent  was  to  be 
required ;  That  the  indenture  should  be  executed  in  duplicate  by  the  master  and  guardians 
(or  person  authorised  to  do  so),  and  should  not  be  valid  unless  signed  bj  the  apprentice 
without  aid  in  the  presence  of  the  |^uardians,  and  the  consent  of  the  parent,  where  requisite, 
should  be  testified  hj  the  parent's  signature  or  mark,  and,  where  such  consent  was  dispensed 
with  (as  above  provided),  the  cause  should  be  stated  at  the  foot  of  the  indenture ;  That  any 
justice  orderin|^  or  allowing  the  binding  diould  certify,  at  the  foot  of  the  indenture,  that 
ne  had  ascertained  that  the  rules  bad  been  complied  with. 

Held :  1 .  That  these  Rules,  excepting  that  as  to  the  signature  by  the  apprentice,  were 
directory  only,  and  non-compliance  with  them  did  not  make  the  indenture  void. 

2.  That  the  apprentice's  consent,  though  he  be  above  the  age  of  fourteen,  need  not 
appear  on  the  face  of  the  indenture  otherwise  than  by  his  signing. 

3.  That  the  fact  of  such  consent  would  be  assumed  in  default  of  proof  of  non- consent, 
both  from  the  ordinary  presumption  that  all  things  were  duly  performed,  end  from  that 
aristngfrom  the  justice's  certificate  at  the  foot  of  the  indenture. 

4.  That,  in  default  of  proof  to  the  contrary,  the  execution  of  the  indenture  in  duplicate 
would  be  assumed  Irom  the  same  presumptions. 

5.  That,  no  consent  of  the  parents,  or  sround  of  dispensation,  appearing  on  the  indenture, 
it  would  be  assumed  that  botn  were  dead,  and  so  no  consent  or  dispensation  requisite,  from 
the  same  presumptions. 

So  held,  on  an  appeal  against  a  removal  founded  npon  a  settlement  gained  under  the 
indenture . 
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1853.  if  the  indenture  of  apprenticeship  under  which  he 
The  Queen  Served  was  valid  in  point  of  law,  with  reference  to  the 
lohabiunuof  objections  hereinafter  stated^  and  the  grounds  of  appeal 
BUoo'JtS.    applicable  thereta 

The  indenture  under  which  the  said  pauper  served 
was  dated  27th  October  1851»  and  was  made  between 
the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Saint  Maryy  NemngUmy  in  Surrey^  of  the  first 
part,  and  Henry  John  Lord^  a  boot  and  shoemaker,  of 
the  second  part;  a  copy  of  which  indenture,  together 
with  the  order  for  binding,  allowances  and  certificates, 
subscribed  to  or  endorsed  thereon,  was  annexed  to  and 
was  to  be  taken  as  part  of  the  case. 

The  indenture  was  signed  and  sealed  by  Lord,  by 
Spinhsy  and  by  the  churchwardens  and  overseers.  It 
witnessed  that  the  churchwardens  and  overseers  placed 
Spinki,  ''a  poor  child,  of  the  age  of  fourteen  years  or 
thereabouts,  who  can  read  and  write  his  own  name," 
apprentice  to  Lord  until  Spinks  should  attain  the  age  of 
twenty  one. 

The  order  wan  dated  27th  October  1851,  and  was 
under  the  hand  and  seal  of  George  Percy  EJUott  Esq., 
therein  described  as  one  of  the  magistrates  of  The 
Police  Courts  of  the  Metropolis,  sitting  at  the  Police 
Court,  Lambeth,  within  The  Metropolitan  Police  Dis- 
trict, and  in  the  county  of  Surrey :  and  it  ordered  the 
binding,  following  the  directions  of  stat.  56  G.  3.  c.  139. 
5.  1.  In  the  margin  of  the  indenture  was  written  the 
allowance,  of  the  same  date,  also  under  the  hand  and 
seal  of  Mr.  Elliott,  described  therein  as  before ;  following 
the  same  statute.  At  the  foot  of  the  indenture  was  a 
certificate^  of  the  same  date,  signed  by   Mr.  Elliott, 
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described  therein  as  before :  which  certificate  followed        1853. 
the  form  given  in  Article  29  of  The  Rules  and  Regu-    The  Q/ukmh 
lations  hereinafter  mentioned  (besides  certifying  com-  inj^jj^n^jf 

pliance  with  the  General  Order  of  the  Commissioners    J^-  ^^^^ 

'  Magdalen. 

of  22d  August  1845 ;  upon  which  nodiing  turned). 

The  poor  of  the  parish  of  Saint  Mary^  Nemngton^  are 
governed,  provided  for,  employed  and  managed,  and 
the  board  of  guardians  for  that  parish  are  appointed, 
under  stat  54  G.  3.  c.  cziii.  (a). 

Certain  Rules  of  the  Poor  Law  Commissioners,  dated 
29th  January  1845,  were  given  in  evidence  at  the  trial 
of  the  appeal  by  the  appellants,  and  were  proved  to  have 
been  issued  by  the  Commissioners,  and  sent  by  them  to 
the  churchwardens  and  overseers  of  Saint  Mary^  New- 
ingtanf  more  than  fourteen  days  before  the  making  and 
execution  of  the  indenture,  and  to  be  signed  and  sealed 
according  to  the  statute  in  that  case  made  and  provided ; 
a  copy  of  which  Rules  was  annexed  to  and  formed  part  of 
this  case.  The  Rules  were  addressed  to  the  Guardians 
of  the  poor  of  the  several  Unions  and  Parishes  named 
in  the  schedule  thereunto  annexed,  the  officers  of  such 
Unions  and  Parishes,  the  churchwardens  and  overseers 
of  the  several  parishes  and  places  comprised  within  the 
said  unions,  and  of  the  several  other  parishes  named  in 
the  schedule,  and  to  the  clerks  to  the  justices  of  the 
Petty  Sessions  for  the  divisions  in  which  the  parishes 
and  places  were  situate,  and  to  all  others  whom  it  might 
concern.     The  material  parts  were  the  following. 

(a)  Local  and  penonal,  public :  *'  For  repealing  an  Act  paned  in  the 
48th  jrear  of  the  reign  of  Hit  present  Ifajeity,  intituled  An  Act  far  beittr 
aiaetw'iy  and  coUecHng  the  poor  ami  other  raUt  tn  M«  ptBritk  af  Si.  Mary, 
Newingiomt  in  the  County  of  Surrey,  and  regulating  the  poor  thereof;  and 
grantbg  other  powen  in  lieu  thereof:  for  rebuilding  or  repairing  the 
workhouie ;  and  removing  and  preventing  encroachments  and  annoyances 
in  the  said  parish ;  and  for  other  purposes  relating  thereto." 
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1853.  "  In  pursuance  of  the  powers  vested  in  us  by  an  Act 

The QoEEN    passed"  &c.  (4  &  5   Wi  4.  c.  76.  (a)),   "and  an  Act 

InbabUanuof  P^^^ed"  &c.  (7  &  8  Vict.  c,  101.  (*)  ),  **  We,  the  Poor 

^.  Mary     j^^  Commissioners,  do  make  the  following  rules  and 

regulations  in  regard  to  the  apprenticing  of  poor  children 

of  the  several  unions  named  in  the  schedule  A.  hereunto 

annexed,  and  of  the  parishes  named  in  the  schedule  B. 

hereunto  annexed. 

«  The  parties. 

"  Article  1.  No  child  under  the  age  of  nine  ^rears 
shall  be  bound  apprentice;  and  no  child  that  cannot 
read  and  write  his  own  name." 

''  Camera. 

"  Article  6.  No  person  above  fourteen  years  of  age 
shall  be  so  bound  without  his  consent.  And  no  child 
under  the  age  of  sixteen  years  shall  be  so  bound  without 
the  consent  of  the  father  of  such  child,  or,  if  the  father 
be  dead,  or  be  disqualified  to  give  such  consent  as 
hereinafter  provided  or  if  such  child  be  a  bastard, 
without  the  consent  of  the  mother,  if  living,  of  such 
child.  Provided  that,  where  the  parent  of  such  child, 
whose  consent  would  be  otherwise  requisite,  is  trans- 
ported beyond  the  seas,  or  is  in  the  custody  of  the  law 
having  been  convicted  of  some  felony,  or  for  the  space 
of  six  calendar  months  before  the  time  of  executing  the 
indenture  has  deserted  such  child,  or  for  such  space  of 
time  has  been  in  the  service  of  Her  Majesty  or  of  The 
East  India  Company  in  foreign  parts,  such  parent,  if  the 
father,  shall  be  deemed  to  be  disqualified  as  hereinbefore 
stated:  and,  if  it  be  the  mother,  no  such  consent  shall 
be  required." 

{a)  Sec  MCet.  15.  ^6;  See  sect.  12. 


The  Queen 
iDhabitanU  of 
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^^  Indenture.  1853. 

'^Article  15.  The  indentare  shall  be  executed  in 
duplicate  bj  the  master  and  the  guardians,  or  the  person 

lawfully  authorized  to  do  so,  and  shall  not  be  valid  unless    ,fT.  Mary 
•^  ^  Magdalen. 

signed  by  the  proposed  apprentice  without  aid  or  assist- 
ance, in  the  presence  of  the  said  guardians.  And  the 
consent  of  the  parent,  where  requbite,  shall  be  testified 
bj  such  parent  signing  with  his  name  or  mark,  to  be 
properly  attested,  the  foot  of  the  said  indenture :  and, 
where  such  consent  is  dispensed  with,  under  the  provision 
contained  in  Article  5,  the  cause  of  such  dispensation 
shall  be  stated  at  the  foot  of  the  indenture  byany  clerk 
or  other  officer  acting  as  clerk  to  the  said  guardians." 

**  Article  29.  And,  in  pursuance  of  the  provisions 
contained  in  the  said  first  recited  Act,  We  do  direct  that, 
whenever  any  justice  or  justices  shall  under  any  autho- 
rity of  law  assent  or  consent,  order  or  allow  of,  the 
binding  of  any  poor  child  as  apprentice,  such  justice  or 
justices  shall  certify,  at  the  foot  of  the  indenture  and  the 
counterpart  thereof,  in  the  form  and  manner  following, 
that  is  to  say : 

''I  or  we  (as  the  case  may  be),  justice  or  justices  of 
the  peace  of  and  in  the  county  (or  other  jurisdiction,  as 
the  case  may  be)  of  ,  who  have  assented  to, 

ordered  or  allowed,  the  above  binding,  do  hereby  certify 
that  we  have  examined  and  ascertained  that  the  Rules, 
Orders  and  Regulations  of  the  Poor  Law  Commissioners 
for  the  binding  of  poor  children  apprentices,  and  appli- 
cable to  the  above  named  parish  (or  other  place  as  the 
case  may  be),  contained  in  their  general  Order,  bearing 
date  the  29th  day  of  January  1845,  have  been  complied 
with. 

"  Signed  this  day  of 

Signature." 
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1853.  Schedule  B.  comprehended  the  parish  of  St  Mtay, 

The  QoEEN     ^^^^^^ 

7'       .       The  grounds  of  appeal  applicable  to  the  present  case 
St.  Mary     were  as  follows. 

*'  That  the  said  indentures  were  and  are  illegal  and 
void,  because  it  does  not  appear,  on  the  said  indentures, 
that  the  said  James  Spbiks  consented  to  the  said  alleged 
binding,  or  that  either  of  his  parents  consented  thereto. 
That,  in  fact,  no  such  consent  was  gtren.  That  the 
said  indentures  were  and  are  illegal  and  void,  because 
it  does  not  appear,  on  the  said  indentures,  the  cause  of 
the  consent  of  the  parents  of  the  said  James  Sphiks  to 
the  binding  being  dispensed  with.  That  the  said  inden- 
tures were  and  are  illegal  and  void,  because  they  do  not 
comply  with  the  enactments,  or  contain  the  requisites, 
of  the  statutes  now  in  force  for  the  regulation  of  the 
binding  of  parish  apprentices ;  and  because  they  do  not 
comply  with  the  Regulations  of  the  Poor  Law  Commis- 
sioners.'' 

No  evidence  was  given,  at  the  hearing  of  the  appeal, 
except  as  appears  fix)m  the  indenture,  and  the  allowance 
thereof  by  the  police  magistrate,  and  his  certificate  at 
the  foot  thereof,  that  the  said  indenture  was  executed  in 
duplicate  by  the  master  and  guardians,  or  the  persons 
lawfully  authorized  to  do  so. 

James  Spinks  was,  at  the  time  of  the  alleged  binding, 
under  the  age  of  sixteen  years,  as  appears  by  the  said 
indenture. 

No  evidence  was  given,  on  the  hearing  of  the  appeal, 
otherwise  than  by  production  of  the  indenture,  with  the 
order  for  binding  by  the  police  magistrate,  and  his 
allowance,  and  certificate  thereon,  that,  at  the  time  of 
the  making  and  execution  of  the  said  indenture,  either 
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of  the  parents  of  James  Spinks  was  dead,  or  that  either       1353. 

was,  at  the  time  of  the  making  and  execution  of  the  "xhe  Quezn 

indenture,  or  ever  had  been,  transported  beyond  the   iQ|,||bi^tgof 

seas,  or  in  the  custody  of  the  law  having  been  convicted    ^  'Nihxt 

of  felony ;  or  that  either  of  the  said  parents,  for  the  space 

of  six  calendar  months  before  the  time  of  executing  the 

indenture,  had  deserted  James  Spinks,  or  for  such  space 

of  time  bad  been  in  the  service  of  Her  Majesty  or  2%« 

East  Lidia  Company  in  foreign  parts.  *Nor  was  any 

evidence  given  that  the  parents  of  the  pauper,  or  either 

of  them,  were  or  was  alive  at  the  time  of  the  binding. 

Nor  was  any  evidence   given   by  the  appellants   that 

such  binding  was  without  the  consent  of  the  pauper,  or 

that  the  indenture  was  not  executed  in  duplicate :  but 

evidence  was  given  by  the  pauper  that,  before  being 

bound,  he  went  to  his  master  for  a  month,  on  liking, 

and  was  afterwards,  and  before  the  binding,  examined 

by  the  magistrate  who  made  the  order  for  the  binding 

and  allowed  the  indenture. 

It  was  contended,  on  the  part  of  the  i^pellants,  that 
the  pauper  gained  no  settlement  by  service  under  the 
indenture,  because  the  indenture  was  illegal  and  void, 
inasmuch  as  it  did  not  appear  that  the  indenture  was 
executed  in  duplicate  by  the  master  and  guardians,  or 
the  persons  lawfully  auUiorized  to  do  so,  as  is  required 
by  Article  15  of  the  said  Rules ;  and  inasmuch  as  it 
did  not  appear,  by  the  said  indenture,  diat  James  Spinks 
consented  to  the  alleged  binding,  or  that  either  of  his 
parents  consented  thereto,  as  required  by  Article  5  of 
the  said  Rules;  and  inasmuch  as,  if  the  consent  of  the 
parent  were  dispensed  with  under  the  said  provison 
contained  in  Article  5  of  the  said  Rules,  the  cause  of 
such  dispensation  was  not  stated    at  the  foot  of  the 
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1853.        indenture,  as  required  by  Article  15  of  the  Rules,  or  in 
Tho  Queen    ^^7  manner  whatever. 

Inhabuinu  of       ^^^  SesBions  Overruled  the  objections,  and  confirmed 
Magdalen     ^^®  order  of  removal,  subject  nevertheless  to  the  opinion 
of  the  Court  of  Queen's  Bench. 

The  question  for  the  opinion  of  this  Court  is,  Whether, 
having  regard  to  the  grounds  of  appeal,  the  indenture  of 
apprenticeship  be  illegal  and  void  on  the  grounds  above 
alleged.  If  the  Court  shall  be  of  opinion,  upon  the 
above  objections,  having  r^ard  &c.,  that  the  indenture 
is  illegal  and  void,  then  the  order  of  Sessions  and  the 
order  of  removal  are  to  be  quashed.  But,  if  the  Court 
shall  be  of  opinion  that  the  indenture  is  valid,  then  the 
order  of  Sessions  to  be  confirmed. 

Locke  and  Camer,  in  support  of  the  order  of  Sessions. 
It  may  perhaps  be  questioned  whether  the  Commis* 
sioners  had  power  to  make  these  rules,  if  the  non-com- 
pliance is  to  have  the  efiect  of  avoiding  the  Indenture 
when  particular  words  are  not  inserted.  [ColerU^e  J. 
Sect.  105  of  Stat.  4  &  5  ^.  4.  c.  76.  and  the  fol- 
lowing sections  clearly  assume  that  the  orders  of  the 
Commissioners  are  to  be  in  force  unless  removed  hither 
by  certiorari;  for  it  is  provided  that,  unless  declared 
illegal  upon  such  removal,  they  shall  be  in  force  as  if  they 
had  not  been  removed.]  The  power  would  be  a  very  large 
one ;  and  this  is  the  more  striking,  because  the  respondent 
parish  has  no  notice  of  the  rules,  but  only  the  binding 
parish.  [Lord  Campbell  C.  J.  It  would  be  strange  if  the 
Legislature  intended  that,  where  the  binding  parish  con- 
sented to  the  Rules,  a  third  party  should  question  their 
efiect  on  the  binding.]  From  the  Legislature  having 
passed  stat.  7  &  8  Vict  c.  101.  s.  12.,  it  seems  that  stat.  4  &  5 
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fF.  4.  c.  76.  8.  15.  was  considered  not  to  authorize  the        i853. 

regulation  of  the  terms  of  the  indentures  without  further     ,^y^^  Quekn 

enactment:  and  sect.  12  of  stat.  1  &  2  Vict.  c.  101.  s.  12.    i„i,4bJ;„t,  ^,f 

applies  only  to  parishes  included  in  a  union  or  subject      St.  Mary 

Aiagoalen. 
to  a  board  of  guardians  under  the  general  poor  law : 

but  the  parish  of  St  Mary^  Newingion  is  governed  by 
guardians  under  the  local  Act  of  54  G.  3.  c.  cxiii. ;  and 
there  may  be  doubt  whether  such  guardians  are  within 
the  Act  Further,  Article  15  of  the  Rules  expressly 
declares  that  the  indenture  ^' shall  not  be  valid  unless 
signed  by  the  proposed  apprentice  :^  this  indenture  is  so 
signed :  but  no  invalidity  is  created  in  case  of  non-com- 
pliance with  the  particulars  which  are  the  subject  of  the 
objection  in  this  case :  these  particulars  therefore  must  be 
considered  as  merely  directory.  One  objection  is  that 
the  indenture  was  not  shewn  to  have  been  executed  in 
duplicate,  as  directed  by  Article  15.  That,  at  the  most, 
would  make  the  indenture  voidable,  not  void ;  Rex  v. 
Fleet  (a),  where  the  master  had  not  executed  the  in- 
denture, as  directed  by  staL  8  &  9  fF.  3.  c.  30.  s.  5. 
The  non-compliance  with  the  Rules  of  the  Commis- 
sioners cannot  have  a  greater  effect  than  the  disobedience 
to  a  statute.  In  Rex  v.  SL  Nicholas  in  Ipswich  {b)  it  was 
held  that  an  indenture  of  apprenticeship,  binding  for 
four  years  only,  was  only  voidable,  contrary  to  the  ap- 
parently express  language  of  stat.  5  JEKz,  c.  4.  ss.  26,  41. 
Lord  Hardwiche  there  laid  much  stress  on  the  circum- 
stance that  the  indenture  had  ^*  had  its  effect  between 
the  parties:''  and  here  the  apprentice  has  served.  In 
Regina  v.  Fordham  (c)  it  was  held  that  the  words  "  shall 
be  of  no   force  or  validity,"  in  sect  2  of  stat.  6  &  7 

(a)   Cald,  31.  (6)  Burr.  S.  C.  91. 

(c)  11  A.^  E.13. 
VOL.    II.  3    G  E.    &    B. 
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1853.  ff^'  4.  c.  96.,  as  to  parochial  rates,  were  confined,  in 
The  Queen  ^^^^^  application,  to  the  case  of  the  want  of  signature 
Inhabitants  of  ^^  ^^®  parish  officers.  [Lord  Campbell  C.  J.  If  joa 
St.  Mary  succeed  in  shewing  that  the  Rule  is  only  directory,  you 
need  not  admit  that  the  indenture  is  even  voidable. 
Coleridge  J.  In  Bex  v.  Stoke  Damerd  (a),  which  was 
decided  on  stat.  56  G.  3.  c.  139.  s.  11.,  an  enactment 
not  having  settlements  primarily  in  view,  you  will  find, 
I  think,  that  all  the  Judges  held  the  indenture  void  ab 
initio  for  not  being  conformable  to  the  enactment.] 
There  the  enactment  was  that  no  indenture,  wanting 
the  prescribed  requisites,  '^  shall  be  valid  and  efiectual.'* 
But,  further,  it  does  not  here  appear  that  there  was 
no  duplicate.  [Lord  Campbell  C.  J.  Article  15  does 
not  require  that  the  fact  of  there  being  a  duplicate 
should  be  expressed  upon  the  indenture :  and  it  would 
be  monstrous  to  say  that  this  is  necessary.]  Again,  the 
grounds  of  appeal  point  out  particular  alleged  deviations 
from  the  Rules,  but  not  the  one  now  in  question: 
it  is  therefore  not  competent  to  the  appellants  to  insist 
upon  it  under  the  general  allegation  of  non-compliance 
with  the  Rules ;  Regina  v.  Birmingham  (&),  Begina  v. 
Sl  Mary  m  Bungay  (c).  The  next  objection  is  that 
the  consent  of  the  apprentice  or  of  his  parents  does  not 
appear,  by  the  indenture  or  by  evidence,  to  have  been 
given.  As  to  the  apprentice,  it  does  not  appear  that 
he  was  above  fourteen  years  old,  which  is  the  only 
case  in  which  his  consent  is  made  necessary.  If  his 
consent  were  necessary,  the  Rules  do  not  prescribe 
that  the  indenture  shall  shew  such  consent,  unless  that 
is   the  effect  of  Article   15,    which  requires   signature 

(a)  7  5.  §•  C.  663.  (b)  8  Q.  B,  410. 

(c)  12Q.  ^.38. 
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by  the   apprentice.     But   that    requisite   is  satisfied;        1853. 
for   the    apprentice    has    signed.       [Coleridge  J.      It    tii«  Qubem 
may  be  that  his  signature   is  required  because   it  is   inhabitants  of 
required   that  he  should   be  able  to  sign    his    name.]    i^^lbk. 
That  seems  very  prc^aUe.     As  to  the  consent  of  the 
parents,  it  does  nut  a^^ar  that  either  parent  is  alive : 
unless  the  father  or  mother  was  aiive,  dispensation  is 
not  required,  and  its  cause  need  not  be  stated  in  the 
indenture.     The  apprentice  may  be  a  foundling.     It  is 
for  the  party  objecting  to  shew  the  facts  raising  the 
objection :  till   they  be  ^ewn,  the  Court  will  presume 
the  magistrate  to  have  acted  properly :  and  his  certifi- 
cate, at  the  foot  of  the  indenture,  that  he  has  ascertained 
that  the  Rules  have  been  complied  with,  is,  to  say  the  least, 
evidence  of  such  compliance  till  the  contrary  is  shewn. 

Knapp  and  Clerhy  contrJL  First,  as  to  the  execution 
in  duplicate.  It  was  for  the  removing  parish  to  shew 
that  all  had  been  done  requisite  for  authorizing  the 
removal:  and  one  stich  requisite  is  the  execution  in 
duplicate.  As  to  the  consent  of  the  parents,  the  only 
answer  suggested  to  the  objection  is  that  the  parents 
may  be  dead.  But  the  deaths  are  distinct  fects,  which 
ought  to  be  proved  by  the  party  relying  upon  them. 
[Lord  Camfbdl  C.  J.  I  am  very  much  impressed  by 
the  argument  thai  we  must  presume  the  magistrate  to 
have  acted  ri^tly.]  That  presumption,  if  applied  here, 
would  in  effect  dispense  with  the  compliance  with  almost 
all  the  regulations.  [Lord  Campbell  C.  J.  It  would  not 
go  so  for  as  that]  If  that  meets  the  objection  as  to  the 
paisnis,  it  will  probably  be  held  to  meet  the  objection  as 
to  the  consent  of  the  apprentice.  [Lord  Campbell  O.  J. 
Besides,  we  have  the  apprentice's  signature :  you  would 
3  o  2 
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1853.  scarcely  call  upon  us  to  presume  duress.]     The  Com- 

TheQoEnT  Diissioners  clearly  considered  that  the  consent  and  the 

inhabTtants  of  s^g'^*^^"^®  ^^  ^^^  apprentice  were  two  distinct  requisites. 


Sr.  Mary 
Magdalsn. 


Lord  Campbell  C.  J.  I  am  sure  that  this  case  has 
been  very  well  argued:  but  I  come  to  the  conclusion 
that  the  order  is  good.  For,  in  the  first  place,  we  are 
not  to  presume  that  a  regulation  published  by  the  Poor 
Law  Commissioners  has  been  violated.  As  to  the  facts 
of  consent  and  of  the  execution  in  duplicate,  it  seems 
to  me  that  they  need  not  appear  on  the  face  of  the  in- 
denture:  and  we  must  presume,  firom  the  magistrate's 
certificate,  that  these  requisites  were  complied  with  in 
fact  Had  they  not  been  complied  with,  I  should  still 
have  been  prepared  to  say  that  they  were  directory  only, 
and  that  the  failure  to  comply  with  them  did  not  make 
the  binding  void.  The  Rules  do  give  this  effect  of 
avoidance  in  the  case  of  one  regulation,  namely,  that  for 
the  signature  of  the  apprentice :  but,  as  to  the  other 
provisions,  the  validity  does  not  depend  upon  the  strict 
pursuance  of  any  form. 

CoLEiUDGB  J.  I  am  of  the  samd  opinion.  I  think 
we  must  suppose  the  Poor  Law  Commissioners  to  have 
expressed  what  provisions  those  are,  the  non-pursuance 
of  which  is  to  invalidate  the  indenture :  they  do  say 
this  as  to  one  provision ;  they  do  not  repeat  it  as  to 
the  others :  and,  as  to  a  great  many  of  these,  it  is  quite 
clear,  from  their  nature,  that  they  are  only  directory,  and 
could  not  possibly  be  supposed  to  affect  the  validity  of 
the  indenture.  Then  the  magistrate  orders  and  allows 
this  indenture  under  one  statute,  and  under  another 
certifies  that  the  Rules  of  the  Commissioners  have  been 
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complied  with.     Surely  this  aids  the  ordinary  presump-        1853. 

tion  which   exists,  that  all  is  rightly  done   when  the    xhe  QubeiT 

contrary  does  not  appear.     I  admit  that,  if  you  shew  a  T^u-t^^j^*,  ^f 

condition  which  can  be  satisfied  only  by  something  ap-     ^-  Mary 

peanng  on  the  face  of  the  instrument,  no  presumption 

will  aid  the  absence  of  this.     But  in  the  present  case 

the  necessity  for  the  consent  of  the  parents  exists  only 

when  parents  are  alive ;  and  it  is  in  that  case  only  that 

the  provision  as  to  dispensation,  and  as  to  the  ground  of 

dispensation  appearing  in  the  indenture,  applies.    And, 

as  to  the  consent  of  an  apprentice,  it  is  not  said  that  this 

must  appear  on  the  face  of  the  indenture,  but  only  that 

he  must  sign   without  aid;  the  object  probably  being 

to  secure  a  fulfilment  of  the  requisite,  which  we  find 

earlier,  that  he  should  be  able  to  write. 

WiGHTMAN  J.  There  is  nothing  on  the  face  of  the 
indentures  to  shew  that  the  Rules  of  the  Commissioners 
have  not  been  complied  with.  I  think,  in  the  first 
place,  that  the  Rules  are,  with  a  single  exception,  only 
directory ;  and,  in  the  second  place,  that  the  certificate 
raises  the  presumption  that  they  have  been  complied 
with  in  fact. 

Erle  J.  I  agree  also  in  the  presumption  of  fact, 
and  in  holding  the  regulations  in  question  to  be  only 
directory.  It  is  clear  to  my  mind  that  great  mischief 
has  been  done  where  parties,  having  acted  on  an  instru- 
ment as  valid,  find  their  intention  defeated  by  the  neglect 
of  some  regulation  relating  to  the  instrument.  It  is 
best  to  hold  such  regulations  to  be  directory  only,  except 
where  the  Legislature  has  expressly  said  that  the  non- 
compliance shall  make  the  instrument  void. 

Order  of  Sessions  confirmed. 
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1853. 


WedncMiay,  Westoby  agaitist  Day. 

Notftmber  9ih. 


F 


OR  the  certificate  of  the  custom  of  the  city  of  London 
in  this  case,  see  antej  p.  628. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
Tueidajf,  Richard    Giles   against  The  Taff    Vale 

November  lOth.  -r*    .1  />i 

^  Railway  Company. 

Trover,  for        "I^  RROR  on   a  bill  of  exceptions   tendered   by  the 

pl"anu.  I^^nst  defendants. 

Co^pMv!  Trover  for  quicks  and  plants. 

Plea:  Not 

§uilty.  On  the  trial«  the  Judge  ruled  that  there  «vas  sufl&cieot  evidence  of  a  conversion  by 
efendants.  To  this  rnling  defendants  excepted.  Verdict  for  plaintiffs.  The  bill  of  excep- 
tions set  forth  the  whole  evidence.  By  this  it  appeared  that  plaintiff  was  a  contractor  plant- 
ing hedges  for  defendants  at  one  of  their  stations,  and  was  owner  of  live  thorn  plants  which 
had  been,  by  leave  of  F.,  who  was  called  in  the  bill  of  exceptions  the  general  superintendant 
of  the  Company,  placed  in  a  piece  of  ground  belonging  to  defendants  and  close  to  the  station. 
Plaintiff  demanded  these  thorns  from  the  station  master,  and  was  referred  to  F. ;  and  F., 
professing  to  act  for  defendants,  refused  to  let  the  plaintiff  remove  them.  It  did  not  appear, 
distinctly,  when  or  under  what  circumstances  the  thorns  were  brought  to  the  station.  The 
minority  of  the  Judses  in  the  Court  of  Exchequer  Chamber  (Jervig  C.  J.,  PoBock  C.  B., 
Alderaon  B.,  Mauk  J.,  Ptatt  B.,  Williams  J.,  and  7b(foKref  J. )  construed  the  bill  of  excep- 
tions AS  meaning  that  the  thorns  had  been  carried  as  merchandise  on  the  line,  and  left  m 
the  ground  of  the  defendants  with  their  roots  covered  as  a  mode  of  warehousing  them  for  a 
reasonable  time  in  such  a  manner  that  thev  might  remain  alive.  Parke  B.  construed  the 
bill  of  exceptions  as,  at  most,  shewing  evidence  that  the  thorns  had  once  been  carried  on 
the  line,  ana  had  afterwards  been  left  in  defendants*  ground  for  an  inde6nite  time,  for  the 
convenience  of  the  plaintiff  as  contractor,  and  not  as  an  incident  to  the  carriage.  Martin  B. 
doubting  whether,  on  the  true  construction,  the  relation  of  carrier  and  customer  ever  existed 
at  all  with  respect  to  these  thorns. 

Held  by  all  the  Judges  -.  that  it  is  the  duty  of  a  company,  carrying  on  trade,  to  have 
on  the  spot  an  officer  with  authority  to  do  for  the  company  all  that,  in  the  ordinary  exi- 
gencies of  their  business,  might  require  to  be  done  promptly :  that,  in  this  respect,  there 
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Plea:  Not  gailcj.     Issue  thereon.     (It  is  not  neces-        18.33. 
sary  to  notice  the  other  pleadings.)    Verdict  for  pkintifF.        Gilrs 

Judgment  having  passed  in  the  Queen's  Bench  for    TaffValb 

the  plaintiff,  error  was  suggested  by  the  defendant     A      c^!^J 

bill  of  exceptions  tendered  by  the  defendant,  at  the  trial 

before  Wightman  J.  at  the  GlamorgamlUre  Spring  Assizes,  {^"weenTn 

was  tacked  to  the  record.     The  bill  of  exceptions  set  °;rS3T 

forth  that,  at  the  trial,  "the  plaintiff  proved  that  he-,  ^hluhere  was 

plaintiff,  was,  in  1851,  a  sub-contractor  under  one  Janes;  suflBcient  evi- 
'^  '  '    dence  that  F. 

that  he  received  in  part  payment  from  Jones  90,000  had  authority 

•^  to  this  extent 

quicks;  that  they  were  worth  the  sum  of  41/.;  that  ihey  from  the  de- 
were  the  remainder  of  some  he  had  bought;  that  they  that  it  was  not 
were  planted  at  the  Aberaman  Station,  to  keep  them  shewimyau- 
alive.     That,  early  in  1851,  he,  plaintiff,  sold  1400  of  'eaL^^Held' 
the   same  quicks;   that  he  took  them  away;  that  no  *u*®j**^*^'^ 
objection  was  made  to  his  taking  them ;  that  plaintiff  ^^**  ^o  g»^« 

^        °  *^  up,  or  refuse 

went  to  take  away  the  remainder  in  the  course  of  the  to  give  up, 

.  -  on  demand, 

following  season ;  that  the  clerk  of  the  station  would  goods  left 
not  let  plaintiff  take  them  away  without  the  order  of  fondants  in " 
Fisher,   the  general   superintendant  of  The  Toff  Vale  SeiTtlfXl 
Railway    Company;    that    plaintiff    applied    to   Fisher  an'Tct'wiThfn 

repeatedly;  and  that  Fisher  would  not  let  plaintiff  have  the  scope  of 

^  J  '  r  such  authority ; 

and  that,  on 
the  construction  put  on  the  bill  of  exceptions  by  the  majority  of  the  Judges,  these  thorns 
were  so  left,  and  therefore  there  was  evidence  of  a  conversion  by  defendants. 

F^rke  B.  was  of  opinion  that  the  implied  anthority  of  such  an  officer  is  strictly  confined 
to  acts  within  the  scope  of  the  Company's  ordinary  business,  and  that  there  was  no  evidence 
that  F.  had  a  more  extensive  power :  that  goods  warehoused  for  a  short  time,  as  a  custody 
ancillary  to  their  carriage,  would  have  been  in  the  possession  of  the  Company  in  the  course 
of  their  ordinary  trade;  and  to  refuse  to  deliver  those  was  within  the  scope  of  F.*s  authority : 
but  that  it  was  beyond  the  prima  facie  authority  of  F.  to  allow  the  thorns  to  be  planted  for 
an  indefinite  time  for  pUi]itiff*8  convenience.  Parke  B.  therefore  doubted  whether  a  refusal 
to  deliver  up  goods  so  left  was  within  the  scope  of  F.*s  authority,  or  would  make  defendants 
liable :  and  therefore  he  did  not  concur  in  noldiog  the  direction  right,  not  being  satisfied 
that  evidence  had  been  given  upon  which  a  jury  could  find  for  defendants. 

Per  MauU  J.  The  goods  having  been  once  in  defendants'  possession,  it  lay  within  the 
scope  of  F.'s  authority  to  deliver  them  up,  whether,  in  allowme  them  to  be  planted,  he 
exceeded  his  power  or  not.  And,  further,  that  it  was  not  bevondthe  prima  facie  power  of 
F.  to  grant  any  reasonable  accommodation  to  customers  ;  and  to  allow  plaintiff  to  store  his 
quicks  in  their  Company's  ground  till  wanted  was  not  prima  facie  an  unreasonable  accom. 
modation. 

Judgment  affirmed. 
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1853.  ^^^^  I  ^^^  plaintiff  offered  to  sell  the  said  quicks ;  and 
"gilks  ^^*^  Fisher  refused:  that  plaintiff  had  other  quicks  at 
TaffVaib  ^^®  Navigation  Station,  120,000,  which  the  plaintiff  had 
Railway  pujj  fQj.^  ^nj  foj.  thg  carriage,  and  that  Fisher  had  given 
plaintiff  leave  to  plant  them  in  a  piece  of  ground  of  the 
Company's  there,  to  keep  them  alive ;  and  that  plaintiff 
sold  some  of  them  to  Mr.  FhilUps;  that  plaintiff  applied 
to  Fisher  for  leave  to  remove  them;  and  that  Fisher 
said  they  were  not  the  property  of  plaintiff,  and  claimed 
them  for  The  Tcff  Vak  Railway  Company^  and  refused 
to  allow  plaintiff  to  remove  them ;  that  plaintiff  went  to 
Mr.  BtLshellf  who  is  managing  director  of  The  Taff  Vale 
Railway  Company^  and  he  would  not  let  plaintiff  take 
them  away  :  that  Fisher  said  plaintiff  should  not  remove 
the  quicks  unless  plaintiff  would  give  to  him,  Fisher^  an 
indemnification  for  those  which  the  Company  had  used 
at  the  Aberaman  Station ;  that  Fisher  said  to  plaintiff, 
*'  You  must  give  me  a  receipt  as  if  you  bad  been  paid 
for  them :"  that  plaintiff  had  worked  for  The  Aberdare 
Company ;  that  they  were  fencing  with  quicks,  but  not 
by  contract  in  writing ;  that  the  sale  hj  Janes  to  plaintiff 
was  of  quicks  at  Aberamanj  which  Janes  had  got  from 
Ireland:  that  plaintiff  received  a  letter  from  the  Com- 
pany in  consequence  of  an  application  for  these  quicks ; 
that  the  quicks  at  Aberaman  were  not  the  refuse,  but 
the  overplus :  that  plaintiff  was  about  three  weeks  or  a 
month  fencing  for  The  Aberdare  Company:  that  it  was 
in  1850  that  the  conversation  with  Jones  cKcurred;  and, 
further,  that  Jones  in  the  year  1850  contracted  to  fence 
the  Aberdare  railway  with  quicks :  that  the  plaintiff  was 
employed  under  Jones;  that  the  quicks  belonged  to 
Jones  ;  that  some  of  them  remained  unused  :  that  Jones 
sold   them    to  plaintiff  in  part   payment  of  what   the 
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plaintiff  had  done  ;  that  Fisher  had  never  bought  them  is5d. 
o(  Jones;  that  Fisher  was  general  superintendant  of  The  Gilk7 
Taff  Vale  Baihoay  ;  that  Mr.  BaUey  was  to  inspect  and  xaff^Vale 
was  to  be  satisfied  with  the  fencing;  that  it  was  not  (^^^^ 
Fisher  who  was  to  be  satisfied ;  that  Janes  was  obliged 
to  pay  for  quicks  carried  along  the  line ;  that  Janes  paid 
S5L  for  carrying  300/.  worth  of  quicks;  that  Janes  was 
engineer  of  The  Aberdare  Company  from  1845  to  1847 ; 
that  Joneses  fencing  was  inspected  by  Captain  Lewis  and 
Mr.  Bailey  before  JoTies  was  paid :  that  Janes  was  afterwards 
paid  for  the  fencing ;  that  the  quicks  on  the  Navigation 
Station  were  worth  lO^.  per  1000 ;  and  fiirther  that 
John  Williams^  the  clerk  to  the  plaintiff's  attorney,  saw 
Fishery  who  said  that  he  had  refused  to  give  up  the 
Navigation  quicks  because  Giles  had  not  settled  for  the 
quicks  at  Aberaman  Station ;  that  Fisher  said :  *  I  believe 
those  quicks  at  Aberaman  are  the  property  of  the  Com- 
pany :'  that  he  said :  ^  I  have  no  doubt  that  the  quicks 
at  the  Navigation  Station  are  the  property  of  the  plaintiff; 
and  I  believe  the  Company  will  pay  the  value  of  them 
into  Court :'  that  this  was  about  a  fortnight  before  the 
trial ;  that  he  said  some  of  the  Aberaman  quicks  were 
removed  and  sold  by  his,  Fisfier%  orders,  and  that  The 
Taff  Vale  Railway  Company  had  had  the  money."  The 
bill  of  exceptions,  without  setting  out  anything  more,  or 
further  explanation,  then  stated  the  contention  of  the 
counsel  of  the  plaintiff  that  this  was  sufficient  evidence,  if 
unexplained,  to  justify  a  verdict  on  the  plea  of  Not  guilty 
against  the  defendants ;  and  of  the  counsel  for  the  defend- 
ants, that  there  was  no  sufficient  evidence;  and  the 
direction  of  the  Judge  that  there  was  sufficient  evidence : 
on  which  the  defendants  excepted.  Verdict  for  plaintiff. 
The  case  was  now  argued. 
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1853. 
Giles 

V. 

Taff  Vale 

Railvray 
Company. 


H.  Giffardy  in  support  of  the  suggestion  of  enx>n 
There  is  upon  the  face  of  this  bill  of  exceptions  ample 
eridence  of  a  conversion  by  Fisher;  but  there  is  no 
legitimate  evidence  that  he  was  authorized  to  act  for 
the  defendants  so  as  to  make  them  responsible  for  his 
act.  The  defendants  are  a  body  corporate :  but  it  must 
be  admitted  thai  the  modern  decisions  establish  that  it 
is  not  necessary  for  the  plaintifiP  to  shew  an  authority 
under  seal  given  to  Fisher  to  convert  those  goods.  Still 
the  mere  fact  of  his  being  a  servant  of  the  Company 
proves  nothing,  unless  the  act  complained  of  vras  within 
the  scope  of  his  authority,  or  ratified  by  defendants; 
Eastern  Counties  Railway  Company  v.  Broom  (a).  Here 
Fisher  is  called  "  the  general  superintendant  of  TTte  Taff 
Vale  Railway  Company  ^  but  there  is  nothing  to  shew 
what  authority  is  included  in  that  term.  The  evidence 
set  out  seems  rather  weaker  than  that  in  Eastern  Counties 
Railway  Company  v.  Broom  {0%  or  that  in  Glover  v. 
London  and  North  Western  Railway  Company  (ft).  Nor 
does  the  interpo»tion  of  Mr.  Bushell  carry  the  case 
further.  He  is  ealled  '^  managhig director;"  but  a  single 
director  has  no  power  to  bind  the  Company;  and  what 
^  managing  director*'  means  is  not  explained. 


Evansy  contriL  The  plaintiff  is  clearly  entitled  to  his 
goods,  which  have  got  into  the  possession  of  the  Com- 
pany :  what  more  could  he  possibly  do,  to  get  them,  than 
he  has  done  ?  [Parke  B.  The  plaintiff  must  give  evi- 
dence making  out  a  case  against  the  defendants.  Have 
you  done  so?  Jervis  C.  J.  All  persons,  from  first  to 
last,  appear  to  treat  the  superintendant,  and  the  manage 


{a)  6  Exch.  314. 


(6)  6  Exck.  6ti. 
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ing  director,  as  the  proper  persons  to  whom  application  I8o3. 
was  to  be  made  about  goods  on  the  premises  of  the  gilbs 
Company.  Is  not  the  question,  whether  that  is  suffi*  Taff^Valb 
cient  evidence  of  their  anthoritj,  or  whether  the  pbantifF  (^™y 
ought  to  have  defined  it  ?  Parke  B.  If  it  had  appeared 
that  those  goods  were  in  the  custody  of  the  Company 
in  the  coarse  of  their  ordinary  business  as  carriers^  I 
think  it  might  perhaps  be  intended  that  the  superin- 
tendant  was  a  person  having  authority  to  superintend 
the  ordinary  traffic  of  the  Company ;  and  so  his  refusal 
to  deliver  goods  in  their  possession  would  be  enough  to 
render  the  Company  liable.  But  it  seems  that  they 
were  not  in  the  custody  of  the  Company  as  carriers* 
Piatt  B.  But  the  parcel  of  quicks  at  the  Namgatian 
Station  do  seem  to  have  been  brought  to  that  station  by 
the  Company  as  carriers.  It  is  said»  of  those:  "which 
the  plaintiff  had  paid  for^  and  for  the  carriage."  That 
must  mean^  paid  for  the  carriage  to  the  Company,  or  it 
is  quite  an  idle  statement.  Now,  if  that  be  the  fact,  it 
seems  very  material.  Martin  B.  Even  if  the  quicks 
once  were  in  possession  of  the  Company  as  carriers,  they 
do  not  seem  to  have  remained  so.  They  are  planted  in 
the  ground.  Now  the  Company  are  carriers;  but  they 
are  not  nursery  gardeners.]  There  was,  at  least,  evidence 
that  the  second  parcel  were  in  the  custody  of  the  Com- 
pany as  carriers,  and  that  the  Company's  agent  refiiaed 
to  deliver  them  up.  In  Glover  v.  London  and  North 
Western  Railwey  Company  (a)  the  conversion  was  by  a 
contractor  who  was  not  the  servant  of  the  Company. 
Here  it  is  by  Fisher^  who  is  the  servant  of  the  Company. 
He  is  called  '^  The  general  superinteudant :"  was  it  not 
competent  to  a  jury  to  say  what  a  general  superinteudant 

(a)  bExch.^, 
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id?  [Mauk  J.  I  should  say  that  <' general  superinten- 
dant"  meant  an  officer  on  the  spot,  having  authority 
from  the  Company  to  do  all  which  it  may  be  necessary 
or  convenient,  for  the  management  of  their  ordinary 
business,  to  have  done  without  the  delay  which  would 
be  required  for  consulting  the  Company.  A  railway 
Company  are  carriers  who  carry  a  great  variety  of  arti- 
cles requiring  different  kinds  of  care :  wild  animals,  for 
instance,  if  carried,  may  require  to  be  secured  in  a  cage ; 
and  there  ought  to  be  a  person  on  the  spot  having 
authority  to  decide  in  what  way  they  should  be  secured; 
and,  if  he  were  negligent,  and  in  consequence  a  passenger 
received  damage,  I  should  say  the  Company  would  be 
responsible  for  it  And,  in  the  same  way,  if  the  Com- 
pany are  carriers  of  live  animals,  the  superintendant 
must  decide  whether  the  Company  will  give  them  food 
and  water;  or,  if  they  carry  living  plants,  whether  they 
will  cover  the  roots  so  as  to  keep  them  alive.  And, 
incidentally  to  the  business  of  a  carrier,  it  may  be  very 
convenient  to  accommodate  the  persons  whose  goods 
have  been  carried,  by  keeping  the  goods  for  a  time.  The 
superintendant  must  decide,  upon  the  spot,  whether  he 
will  accommodate  a  customer,  whose  goods  he  has  carried, 
by  putting  them  in  the  Company's  warehouses  for  a 
time ;  or,  if  they  are  horses,  by  putting  them  in  the 
stable  till  it  is  convenient  to  take  them  away ;  or,  if  they 
are  quicks,  by  covering  their  roots  in  the  Company  s 
ground  so  that  they  may  not  die  before  they  are  re- 
moved; or  whether  he  shall  refuse  the  accommodation  at 
the  risk  of  driving  the  customers  elsewhere.  In  these 
days  of  extreme  competition  he  will  generally  grant 
reasonable  accommodation ;  and,  if  he  does,  he  does  not 
exceed  his  authority.] 
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H.  Giffard^  in  replj.   The  thorns  may  once  have  been  i863. 

in  the  custody  of  the  Company  as  carriers;  but  they  gh^ 

have  been  delivered  to  the  plaintiff,  and  by  him  re-  fr^y/vALK 

delivered  to  Fisher^  who  in  planting  them  in  the  Com-  J^"^'^*^ 
pany's  ground  acted  without  authority. 

Jervis  C.  J.  I  am  of  opinion  that  the  judgment 
must  be  affirmed,  as  there  was  sufficient  evidence  to  leave 
to  the  jury  of  a  conversion  by  the  defendants  of  part, 
at  least,  of  those  goods ;  and  consequently  the  ruling 
excepted  to  was  right ;  and  there  can  be  no  venire  de 
novo  awarded.  It  is  not  necessary  to  consider  whether 
there  is  any  distinction  between  the  parcel  of  quicks  at 
the  Aberaman  Station,  and  those  at  the  Navigation 
Station ;  for,  if  there  was  evidence  of  a  conversion  by 
the  defendants  of  either,  the  direction  was  right  I  shall 
therefore  only  consider  the  evidence  referring  to  the 
parcel  of  120,000  quicks  left  at  the  Navigation  Station. 
I  agree  that  the  plaintiff  must  affirmatively  prove  his 
case  by  evidence  reasonably  preponderating  in  his 
favour :  and  the  question  is,  whether  there  is  such  evi- 
dence of  a  conversion  here. 

It  seems  agreed  by  us  all  that,  if  those  goods  were 
carried  by  the  defendants,  and  left  with  them  in  the 
ordinary  course  of  their  business  as  carriers,  the  demand 
and  refusal  from  the  superintendant  on  the  spot  would 
be  sufficient  evidence  in  support  of  this  action  against 
the  Company.  But  it  is  said  that,  because  the  goods 
were  not  in  the  custody  of  the  Company  in  the  ordi- 
nary course,  there  was  not  sufficient  evidence  of  Fisher^s 
authority.  I  am  of  opinion  that  it  is  the  duty  of  the 
Company,,  carrying  on  a  business,  to  leave  upon  the 
spot  some  one  with  authority  to  deal  on  behalf  of  the 
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Company  with  all  cases  arising  in  the  ooarae  of  their 
traffic  as  the  exigency  of  the  case  may  demand :  and  I 
think  it  was  a  question  for  the  jury,  whether  Fuher  in 
this  case  was  a  person  having  such  authority*  If  he 
was,  I  think  he  had  authority,  in  the  exigency  of  the 
traffic,  to  keep  the  quicks  in  the  mode  in  which  they 
were  kept,  and  that  consequently  they  were  in  the 
custody  of  the  Company  in  the  course  of  their  ordinary 
bnstness.  I  am  therefore  of  opinion  that  tt  was  a  case 
for  the  jury,  and  that  there  shoukl  be  no  venire  de  novo. 


Pollock  C.  B.  I  agree  with  all  that  the  Chief 
Justice  has  said,  except  that  I  do  not  think  that  it 
was  necessary  for  the  plaintiff  to  make  out  his  ease  by 
evidence  reasonably  preponderating.  I  thank  the  role  is 
that,  if  there  is  any  evidence  at  all,  the  case  most  go  to 
the  jury,  subject  to  the  controul  of  the  Court  by  grant- 
ing a  new  trial  if  the  verdict  be  against  evidence. 

I  cannot  distinguish  between  the  case  of  a  railway 
company,  and  any  unincorporated  partnerslup carrying  on 
an  equally  extensive  business.  In  trover  for  goods  which 
are  in  the  custody  of  an  unincorporated  company,  it  is 
not  necessary  to  shew  a  demmid  of  the  goods  from  a 
partner,  and  a  refusal  by  him.  It  is  enough  to  ^ew  a 
demand  from,  and  a  refusal  by,  the  person  allowed  by  the 
partnership  to  manage  their  business  on  the  spot  I 
agree  that  it  is  the  duty  of  a  partnership  to  have  a  person 
on  the  spot  with  the  anthority  necessary  for  managing 
the  ordinary  business  of  the  concern :  and  that  it  wis  a 
question  for  the  jury  whether  Fisher  was  diere  with  sodi 
authority.  I  conclude  he  was.  And  I  think  it  also  a 
question  for  the  jury  whether  these  plants  were  put  in 
the  ground  in  the  course  of  the  business  of  die  Company. 
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Some  goods  must  be  put  in  one  sort  of  warehouse,  and  1853. 

some  in  another;  add  there  is  nothing  unreasonable  in  a  gilbs 

carrier  putting  in  the  ground  plants  which  might  require  taff\ale 

such  a  step  to  keep  them  alive.  C^mt. 

Parks  B.  I  a^ee  with  a  great  part  of  what  has  been 
said:  but  I  cannot  agree,  on  the  whole,  that  there  was 
evidence  to  go  to  the  jury :  that  is,  evidence  from  which 
the  jury  mishit  reasonably  infer  such  a  state  of  facts  as 
would  support  a  verdict  for  the  plaintiff  Nothing  turns 
upon  the  distinction  between  the  two  parcels  at  the  two 
stations ;  for  I  agree  that,  if  there  is  sufficient  evidence 
of  a  conveiBion  of  either,  the  direction  was  right  And 
I  agree  that  there  was  sufficient  evidence  that  Fishery 
and  Bushellaisoy  had  sufficient  authority  to  bind  the  Com- 
pany in  all  mattecB  within  the  course  of  their  ordinary 
business.  But  I  think  that,  if  you  seek  to  bind  a  com- 
pany by  the  act  of  a  person  in  something  beyond  the 
course  of  their  ordinary  business,  you  are  called  upon  to 
give  evidence  of  his  authority  to  do  that  act :  you  must 
in  that  case  shew  something  more  than  that  he  was 
acting  as  superintendant  I  agree  that  the  refusal  to 
give  up  goods  left  in  the  custody  of  the  Company  in 
their  ordinary  course  of  business  would  be  an  act  within 
the  authority  of  the  superintendant;  but  then  comes 
the  point  on  which  I  cannot  at  present  agree*  I  do  not 
dissent ;  for  I  should  require  more  time  for  consideration 
before  I  dissented  from  the  opinions  of  those  who  have 
preceded  me,  and  of  those  who  I  know  are  to  follow 
me :  but  I  entertain  a  doubt  too  strong  Co  permit  me  to 
agree.  What  I  doubt  is,  whether  the  facts  are  such  as 
to  bring  the  goods  in  this  case  within  the  description  of 
goods  left  with  the  Company  within  the  scope  of  their 
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1853.  ordinary  business.  If  the  goods  had  been  carried  by 
Q^[^  the  Company,  and  left  there  for  a  short  and  reasonable 
Tafp^Valb  ^™®  afterwards,  that,  I  think,  would  have  been  a  custody 
^iway  vrithin  the  scope  of  their  ordinary  business.  But  the 
case  is  wholly  silent  as  to  the  length  of  time;  and 
my  doubt  is,  whether  Fisher,  placing  live  plants  in  the 
ground  of  the  Company  and  leaving  them  there  for  an 
indefinite  time,  can  be  keeping  them  for  the  Company 
as  carriers.  The  same  observation  applies  to  the  super- 
intendant  and  the  managing  director:  either  had  power 
to  manage  all  the  business  of  the  Company  as  carriers : 
there  is  no  evidence  that  either  had  greater  authority. 
It  struck  me  that  Fi8her'»  conduct  was  more  like  that  of 
a  person  authorizing  the  contractor  to  leave  his  tools  on 
the  Company's  premises,  than  that  of  a  person  acting 
for  them  as  carriers.  My  impression  is  that  it  is  no  part 
of  a  carrier's  trade  to  allow  live  plants  to  be  kept  planted 
in  their  garden  for  an  indefinite  time. 

Aldersom  B.  I  think  that  there  is  evidence  here 
that  the  second  parcel,  at  least,  had  been  carried  upon 
the  railway  for  the  plaintiff,  and  that  Fisher^  the  general 
superintendant,  gave  permission  to  the  plaintiff  to  leave 
them  at  the  station;  and,  till  the  plaintiff  took  them  away, 
Fisher  put  them  in  the  ground  at  the  station.  I  think 
that  was  no  more  than  keeping  them  in  such  manner 
that  they  may  be  alive  when  taken  away.  I  think  it 
was  the  duty  of  the  superintendant,  as  such,  to  see  that 
they  were  so  kept  alive ;  and  of  course,  if  it  was  his 
duty,  it  was  within  his  authority. 

Maule  J.  I  agree  with  my  Lord  Chief  Justice. 
The  only  doubt  suggested  is  with  respect  to  the  way  in 
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which  these  quicks  were  kept,  beiog  planted  in  the 
ground;  and  whether  that  act  was  within  the  scope  of 
the  authority  of  the  general  superintendant.  Now  that 
question  does  not,  I  think,  arise.  This  action  is  not 
upon  B  contract  to  plant  these  quicks.  The  Company 
are  in  possession  of  them  as  carriers ;  and,  as  an  inci- 
dent to  keeping  them,  they  are  put  in  the  ground,  so  as 
to  prevent  them  from  dying.  Now,  whether  Fisher  had 
or  had  not  authority  from  the  Company  to  do  sq,  still 
they  remained  in  the  custody  of  the  Company.  If  this 
action  had  been  for  putting  these  quicks  in  the  ground 
in  a  negligent  manner,  the  question  would  have  arisen ; 
but  I  think  that,  supposing  Fisher  to  have  planted  them 
without  the  leave  of  the  Company,  still  the  plaintiff  is 
entitled  to  have  his  goods  from  the  Company,  on  de- 
manding them  from  Fisher, 

But  I  think  it  very  clear  that  what  was  done  was  within 
the  general  scope  of  Fisher's  authority.  It  is  evident  that 
this  is  a  bulky  article,  and  that  the  cost  of  the  carriage 
bears  a  high  proportion  to  the  value  of  the  article ;  for 
it  is  stated  that  6&L  was  paid  for  the  carriage  of  300iL 
worth.  And  it  is  an  article  that  cannot  be  kept  alive 
without  putting  the  roots  in  the  ground.  It  was  there- 
fore proper  diat  the  quicks  should  be  planted ;  and,  to 
avoid  the  expense  of  carriage  which  the  case  shews  to  be 
so  heavy,  it  was  convenient  that  they  should  be  planted 
near  the  station.  1  think  that,  under  such  circumstances, 
it  was  a  proper  exercise  of  his  power,  if  the  superintend- 
ant thought  it  fit,  to  grant  such  accommodation,  llien 
there  ought  to  be  some  one  with  authority  from  the 
Company  to  deliver  up  or  refuse  to  deliver  up  goods. 
To  whom  was  the  plaintiff  to  apply,  except  to  the  station 
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masters  and  superintendant  ? 
have  that  autboiitj  ? 


And  who  else  was  to 


Platt  B.     On  this  case  I  think  the  goods  most  have 
been  in  the  custody  of  the  Railway  Company  as  carriers; 
for,  on  any  other  supposition,  the  statement  that  the 
plaintiff  had  paid   the  carriage  would  be  wholly  irre- 
velant     And  then  there  is  a  deinand  and  refusal,  which 
is  sufficient   evidence  of  a  conversion,  if  there  was 
evidence  of  authority  in  the  person  refusing.     But  he 
is  only  called  "  the  general  superintendant  of  The  Tq^ 
Vale  Raihoajf  Company  ;"  and  it  is  objected  that  we  do  not 
know  what  a  general  superintendant  is.     But  might  not 
the  jury  know  ?    Might  not  they  rightly  infer  that  he 
was  a  peraon  having  authority  generally  to  superintend 
the  afiaiis  of  the  Company  on  the  spot,  and,  in  the 
course  of  such  superintending,  to  deliver  or  refuse  to 
deliver  goods  left  with  them  as  carriers?    And  then  we 
have  the  conduct  of  the  parties;  the  platnti^  when  he 
wants  his  goods,  goes  to  the  persons  acting  for  the  Com- 
pany ;  and  they  all  refer  him  to  Fisher  as  the  superior 
authority.     I  think  that  is  sufficient  evidence  to  go  to 
the  juiy.     Suppose  an  action  were  brought  against  a 
banker  for  dishonouring  a  cheque.    If  it  were  shewn 
that  the  cheque  was  dishonoured  by  a  person  standing 
behind  the  counter,  and  acting  as  clerk,  and  so  treated 
by  the  others,  I  think  that  would  be  sufficient  evidence 
that  he  was  placed  there  by  the  banker  as  clerk,  and 
that  the  banker  was  responsible  for  his  acts.     As  to  the 
planting  of  these  quicks  in  the  Company's  ground:  I 
think,  under  the  circumstances,  it  was  but  another  mode 
of  warehousing  articles  of  this  nature,  which  unless 
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something  of  the  sort  was  done  would  perish.     I  should  \S5Z. 

agree  with  my  Brother  Parke  that  the  case  was  too  ^^^^ 

ambiguous  to  justify  a  judgment  if  this  was  a  special  ip^r/vALK 

verdict    But  it  is  not  a  special  verdict ;  and,  if  there  was  ^^^'^J 
any  evidence,  however  ambiguous,  it  was  for  the  jury 
to  solve  the  ambiguity. 

Williams  J.  I  agree  that  there  is  evidence,  though 
by  no  means  conclusive  evidence,  that  what  Fisher  did 
was  done  as  servant  of  the  defendants  and  by  their 
authority. 

Talfourd  J.  I  think  there  is  evidence  that  the  goods 
were  on  the  premises  of  the  Company  with  the  know- 
ledge of  those  who  see  and  know  for  the  Company, 
and  that  their  general  superintendant  refused  to  deliver 
them  up.  I  think  that  evidence  suflBcient  to  leave  to 
the  jury. 

Martin  B.  I  wish  the  bill  of  exceptions  had  been 
framed  less  ambiguously.  If  I  thought,  as  the  majority 
of  this  Court  do,  that  the  plaintiff  and  defendants  were 
in  the  relation  of  customer  and  carrier  as  to  these  goods, 
I  should  have  no  doubt  there  was  evidence.  I  own  I 
think,  on  reading  this  case,  that  the  fiicts  are  that  the 
quicks  were  never  brought  as  goods  to  be  carried  on  the 
railway  at  all,  but  that  the  subcontractor  had  them  there 
because  it  was  a  part  of  bis  contract  to  plant  quicks ; 
and  that  he  left  them  there  as  he  might  have  done  his 
tools:  and,  if  such  were  the  &cts,  I  do  not  see  any 
evidence  of  authority  on  Fisher^s  part  But,  taking  the 
facts  to  be  as  the  majority  take  them,  I  think  there 
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was  ample  evidence  of  authority.  In  Scothom  v.  South 
Staffordshire  Baihoay  Company  (a)  the  Court  of  Ex- 
chequer went  a  great  deal  further  than  is  required  in 
this  case ;  for  there  it  was  in  effect  held  that  The  South 
Staffordshire  Baihoay  Company^  by  receiving  goods 
deliverable  beyond  The  London  and  North  Western  Bail" 
way,  constituted  the  station  clerks  of  The  London  and 
North  Western  Railway  Company  their  agents  for  all 
purposes  of  forwarding  the  gooda 

Judgment  affirmed. 


(a)  ^  ExeK  341. 


Friday,         Stamaty  Covas  Appellant  against  John  Bing- 

iVo0fni£erllth 

HAM  and  William  Bingham  Respondents. 


A  written  A  PPEAL  from  the  county  court  o(  Lancashire  holden 

made  ferThe  ^^  Liverpool^  in  the  matter  of  a  plaint  of  Bingham  v. 

^e^Tgl*  of  ^^^• 
the  P.  «*  now  at 

Queenttown,  as  it  stands,  consisting  of  about  1300  quarters  Ibraila  Indian  com,  at  the  price 
of  30f .  per  impL  quarter,**  cost,  freight  and  insurance  to  a  safe  port  in  the  U.  K., "  the  quantity 
to  be  taken  from  the  bill  of  lading,  and  measure  calculated  at  220  qrs.  =  100  kilos.  Pay- 
ment cash,  on  handing  shipping  documents.'*  The  bill  of  lading  expressed  that,  at  Ibrada, 
were  shipped  in  good  conaition  on  board  the  P.,  bound  to  Queemtown  for  orders,  758  kilos, 
deliverable  to  Z.  or  assigns,  he  or  they  payinff  freight  according  to  charterparty.  *'  Quantity 
and  quality  unknown  to"  the  roaster.  A  few  days  after  the  making  oc  the  contract,  the 
shippmg  documents,  including  this  bill  of  lading,  were  sent  in  by  the  v«ndor,  with  an  iuToice 
debiting  the  purchaser  with  the  price  of  the  number  of  quarters  in  768  kilos,  (at  the  rate  of 
100  kilos.  1=  220  qrs.)  at  30f.  per  quarter,  and  crediting  him  with  freight  on  the  same 
number  of  quarters  at  10«.  2d,  The  purchaser  pud  the  balance,  and  ordered  the  P.  to  2>., 
where  she  deliyered  her  cargo.  On  the  delivenr,  the  actual  number  of  <|uarters  pro?ed  to 
be  less  than  that  calculated  from  the  bill  of  lading.  The  purchaser  paid  freight  on  tha 
actual  quantity  only,  at  lOt.  3d.  per  quarter ;  and  claimed  to  recover  back  from  the  vendor 
19«.  9d.  per  quarter  for  the  short  delivery,  as  an  overpayment. 

Held :  that  the  construction  of  the  contract  was,  that  the  parties  agreed  to  buy  and  sell 
the  cargo  at  a  price  to  be  calculated  from  the  quantity  stated  in  the  bill  of  lading,  and  not 
to  de^nd  upon  the  actual  quantity ;  and  that  the  purchaser  took  the  chance  of  the  actual 
quantity  turning  out  more,  or  the  risk  of  its  turning  out  less,  than  the  stated  quantity ;  and 
consequently  that  he  could  not  recover  for  short  delivery. 
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The  plaint  was  for  money  had  and  received,  to  recover        1863. 
50/.  for  short  delivery  of  com,  the  plaintifls  having  re-        covas 
mitted  the  surplus  above  that  sum.     A  case  was  stated,      bingham 
of  which  the  material  parts  were  as  follows.  That  a  con- 
tract between  the  parties  to  this  action  was  made  by  a 
broker  in  Liverpool^  on  16th  November  1852.     The  note 
delivered  to  the  plaintifis  was  as  follows : 

"  Messrs.  John  Bingham  &  Co. 

"I  have  this  day  sold  to  you,  for  account  of  Mr. 
Stamaty  Covcls^  the  cargo  per  Prima  Donna  1st  class 
British  vessel  from  Ibraiht  now  at  Queen's  Town^  as  it 
stands,  consisting  of  about  (1300)  thirteen  hundred 
quarters  IbraUa  Indian  com,  at  the  price  of  (30*.)  thirty 
shillings  per  impl.  quarter,  free  on  board,  including 
freight  and  insurance  to  a  safe  port  in  the  United 
Kingdom.  The  quantity  to  be  taken  from  the  bill  of  /  ^ 
lading  and  measure  calculated  at  220  qrs.  =  100  kilos.  H 
Payment  cash,  on  handing  shipping  documents  and 
policy  of  insurance,  less  two  months'  interest  from  date.** 

The  plaintiffs,  described  as  John  Bingham  &  Co.^ 
were  the  purchasers ;  and  the  defendant  was  the  seller. 
At  the  time  this  contract  was  made,  the  ship  was  at 
QueevCs  Town,  waiting  for  orders.  On  19th  November, 
the  bill  of  lading  and  a  policy  of  insurance  on  the  cargo, 
which  were  not  in  Liverpool  when  the  contract  was 
made,  were  received  in  Liverpool:  and  on  that  day  the 
defendant  sent  in  to  the  plaintifis  an  invoice  for  the 
corn ;  of  which  the  following  is  a  copy. 

«  Liverpool  16th  Nov.  1852. 
'^  Messrs.  John  Bingham  &  Co. 

*^  Bought  of  Stamaty  Covas,  payment  cash,  on  hand- 
ing documents,  less  2  months'  interest  from  date.     The 
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J  853.        caigo  of  Ibraila  Indian  corn  per  Prima  Donna  1667f 
quarters  Indian  com  @  30/  p.  Qr.   .    .     £2501     8    0 
less  freight  @  10/3  ...     .       £854  12  10 


COVAS 

Bingham. 


£1646  15     2 
"  19th  November.     Documents  now  ready." 

On  22d  November,  the  plaintifis  paid  to  the  defendant 
1646£  I5s.  2d.,  less  11/.  19«.  2d.,  interest,  making  the 
net  payment  1634£  16«.  Orf.,  and  received  from  de- 
fendant the  bill  of  lading,  copy  charter,  and  policy  of 
insurance.  The  bill  of  lading  was  set  out  in  the  case. 
The  material  parts  were  "  Shipped"  &c.  "  by  CarriUi 
Petrocochino  &  Co.,  of  Ibraila!^  in  the  Prima  Donna, 
« whereof  is  master"  &c.  «  Thomas  Consitt,''  then  at 
Ibraila,  ''bound  for  Queen^s  Town  or  Falmouth  for  orders, 
seven  hundred  and  fifty  eight  kilos.  Ibraila  measurement 
of  Indian  corn;  Wallachia  produce,  dry  sifted,  of  good 
quality  and  perfect  conditioned,  to  be  delivered  unto 
order  of  Messrs.  Zizinia,  Brothers,  o{  London,  or  to  their 
assigns,  he  or  they  paying  freight  for  the  said  goods  as 
per  charter  party  made  in  London  the  10th  March  1852," 
"  quantity  and  quality  unknown  to  me."  "  Tliomas 
ConsitL^  The  plaintifis  did  not  see  any  of  the  docu- 
ments till  they  paid  their  money.  They  retained  in 
their  hands  the  amount  of  fieight  payable  according  to 
the  charter  party,  so  that  they  might  pay  over  the  same 
to  the  owner  or  captain  of  the  ship.  The  defendant 
interfered  no  further  in  reference  to  the  cargo ;  and  the 
plaintifis  ordered  the  ship  to  proceed  from  Queen's  Town 
to  Drogheda  ;  and  they  there  took  delivery  of  the  cai]go, 
in  the  usual  way.  The  entire  cargo  delivered,  instead 
of  producing  1667f  quarters,  produced  1614^,  and  no 
more,  the  deficiency  being  53  jV  quarters.     There  was 
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no  evidence  to  shew  how  the  deficiency  had  been  occa-        1853. 
sioned,  or  to  connect  the  pliuntifTs  or  defendant  with       Covas 
previous  knowledge  of  any  deficiency.    The  corn  was     bingham. 
in  bulk.     Previously  to  the  said  sale  and  purchase,  the 
com  had  been  examined  on  behalf  of  the  defendant  as 
to  condition ;  and  it  was  reported  good,  and  so  repre- 
sented  through  the  broker  to  the  plaintifis ;  but  neither 
party  before  sale  had  measured  it     On  the  quantity 
delivered  being  ascertained,  the  plaintiffs  sent  to  defend- 
ant  a  debit  note,  of  which  the  following  is  a  copy. 

**  Liverpool  3l8t  Janmny  1853. 
"  To  John  Bingham  &  Co.  Dr. 

"  For  short  delivery  of  Indian  com  per  Prima  Donna 
fi[om  IbraUa.    Invoice  quantity   1667j-  quarters. 
Quantity  delivered   1614^        *' 

SSxVqa&i'ters. 


bZ^js  quarters  of  Indian  com  at  30/  per  Qr.  £79  13    0 
less  fi-eight  at  10/3    .     .    £27    4     3 

due  J:  A  &  Co.    £52    8    9" 

The  plaintifis  sought  to  recover  in  the  present  action 
the  unabandoned  portion  of  the  claim,  namely  601  The 
defendant  did  not  oiTer  any  evidence.  The  judge  gave 
a  verdict  for  501  for  the  plaintiff,  in  whose  favour  he 
found  the  facts  as  above  set  forth ;  from  which  verdict 
the  defendant  appealed. 

The  question  for  the  opinion  of  the  Court  of  Queen's 
Bench  was,  whether  the  decision  of  the  judge  was 
correct 

C  Milward^  for  the  appellant,  defendant  in  the  plaint. 
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1853.        The  question  is  one  depending  on  the  constniction  of 
^^^       the  contract  set  out  in  the  case.    The  appellant  says 

Bingham.  ^^^^  ^^  ^^  *  ^®  ^^  ^^^  ^^^  ^  receive  the  cargo,  at 
the  price  calculated  from  the  bill  of  lading,  whether  that 
turned  out  to  be  more  or  less  than  the  real  quantity. 
It  is  to  be  observed  that,  when  the  conU^ct  was  made, 
the  shipping  documents  were  not  in  LiverpooL  The 
parties  meant  to  sell  the  cai^o ;  but  they  did  not  know 
what  quantity  was  in  it :  they  made  a  guess,  and  in  the 
contract  represent  it  to  be  "about  1300  quarters." 
They  might  have  named  a  lump  sum  for  the  price, 
calculating  it  for  themselves  at  30«.  a  quarter ;  but,  as 
they  knew  that  the  bill  of  lading  would  mention  the 
quantity  in  IbraUa  measure,  both  sides  were  willing  to 
take  their  chance  of  that  being  more  accurate  than  the 
guess  they  have  made.  They  therefore  agree  to  calcu- 
late the  lump  sum  to  be  given  for  the  entire  cargo,  by 
reference  to  the  number  of  kilos,  mentioned  in  the  bill 
of  lading.  No  other  meaning  can  be  put  on  the  words 
"  The  quantity  to  be  taken  from  the  bill  of  lading  and 
measure  calculated  at  220  quarters  ^  100  kilos."  The 
payment  is  to  be  made  on  the  delivery  of  the  shipping 
documents;  which  must  be  done  before  the  purchaser 
could  name  the  port  of  discharge,  and  therefore  before 
the  cargo  could  be  discharged.  In  re  Walsh  {a)  was 
decided  on  a  similar  contract  [Lord  Campbell  C.  J. 
In  that  case  this  point  did  not  arise.]  No  warranty  as 
to  the  quantity  can  be  implied ;  Dickson  v.  Zizinia  (i). 
[Lord  Campbell  C.  J.  TThe  respondents  do  not  say 
there  is  a  warranty.  They  say  that  the  construction  of 
the  contract  is  that  the  parties  took  a  mode  of  estimating 

(a)  ]  E.^  B.  383.  {h)  10  Com  B.  602. 
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the  probable  number  of  quarters^  on  which  probable        1853. 
estimate  they  wi^re  to  pay  in  the  mean  timei  but  still       Covas 
that  this  was  a  sale  per  quarter.]     In  Hastie  ▼•  CoutU"     bingbam. 
rier  (a)  it  was  held  that  a  somewhat  similar  contract  was 
a  sale  of  the  cargo.     [Lord  Campbell  C.  J.     The  cargo 
may  perfectly  well  be   at  the  risk  of  the   purchaser, 
although  the  price  is  according  to  the  quantity.     These 
cases  are  really  not  ad  rem.] 

fFiUes^  contriL  The  whole  question  is,  whether  this  is 
a  sale  at  so  much  a  quarter  of  the  actual  quantity^  or,  as 
the  appellant  must  contend,  a  speculative  wager  on  the 
accuracy  of  the  bill  of  lading.  The  last  is  unlikely. 
The  bill  of  lading  in  this  case  declares  that  the  quantity 
is  unknown  to  the  master  signing  it  (b).  But  there  is 
another  practical  objection  arising  on  the  appellant's 
construction.  In  the  course  of  business,  cargoes  afloat 
are  very  often  sold  at  a  price  per  quarter,  to  cover  coat, 
freight  and  insurance,  payment  on  handing  the  shipping 
documents.  In  all  such  cases  the  practice  is  to  pay  in 
the  manner  which  the  case  shews  the  parties  to  have 
adopted  here;  the  purchaser  retains  out  of  the  price 
that  which  he  will  have  to  pay  as  freight  on  the  actual 
deliveiy;  and  that  sum  so  retained  is,  like  the  price, 
calculated  on  the  hypothetical  number  of  quarters.  In 
the  present  case  the  invoice  shews  that  the  vendors 
retained  854/.  12«.  \0d.  as  the  freight  of  1667f  quarters 
at  10«.  3d,  and  paid  over  the  balance  of  the  price  of 
1667^  quarters  at  30«.  Now,  when  the  ship  arrived, 
there  were  but  1614^  quarters;  conseqnendy  the  res- 

(a)  9  Exch.  102,  in  Exch.  Ch.,  reversing  the  decision  of  the  Court  of 
Exchequer  in  Couturier  v.  Hoiiie^  8  Exch.  40. 
(h)  This  is  common  in  bills  of  lading  for  corn  brought  from  the  Danube, 
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1853.        pondents  paid  for  freight  only  827/.  8j:  7if.,  or  271 4s.  Zd. 

CoTAs  ^^^  ^^^^^^  ^^  sum  retained.  If  therefore  the  sale  was  of 
Bingham.  ^^  ^f^'gOf  whether  more  or  less,  for  the  lump  sum  of 
250U  8s.,  the  appellant  must  be  entitled  to  recover 
27iL  4s.  3d.  from  the  respondents.  If,  on  the  other 
handy  the  quantity  had  proved  just  as  many  quarters 
more,  then  the  purchasers  would  have  had  to  pay  to  the 
shipowner  27/.  4s.  3d.  more  than  the  sum  retained;  and 
on  that  construction  they  would  be  entitled  to  recover 
that  sum.  In  other  words,  the  appellant's  construction 
leads  to  the  conclusion  that  the  vendor  has  an  action 
against  the  purchasers  if  the  quantity  is  less  than  repre- 
sented and  the  purchasers  have  an  action  against  the 
vendor  if  it  be  more.  This  would  be  an  extraordinary 
consequence ;  yet  it  must  follow  unless  the  words  **  about 
1300  quarters"  ''at  30s.  per  quarter^  be  taken  to  shew 
that  the  payment  is  to  be  according  to  the  actual 
quantity,  and  that  the  reference  to  the  bill  of  lading  was 
merely  as  a  mode  of  present  measurement  on  which  to 
pay  before  the  caigo  was  delivered,  and  the  quantity 
ascertained.  The  bill  of  lading  is  like  the  assayer^s 
certificate  in  Cox  v.  Ihtniice  (a);  and  the  excess  pud 
may  be  recovered  back. 

C.  Miboard  was  heard  in  reply. 

Lord  Campbell  C.  J.  We  are  called  upon  to  put  a 
construction  upon  this  contract;  and  in  doing  so  we 
can  derive  no  benefit  firom  any  cases  in  which  the 
contract  construed  has  not  been  the  same,  or  the  point 
has  not  arisen.     Looking  to  the  terms  of  thb  contract, 

(a)  3  M.^  S.  344. 
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and  (iDding  no  case  in  which  a  similar  question  has  1858. 
been  considered,  I  most  say  what,  taking  the  whole  Cofas 
contract  together,  appears  to  have  been  the  intention  of  bxhoham. 
the  parties.  It  seems  to  me  that  the  intention  was  that 
the  cargo  was  to  be  sold,  and  paid  for  according  to  the 
bill  of  lading,  for  better  or  for  worse,  whether  the 
quantity  should  be  more  or  less.  It  is  no  wager,  but  a 
fair  mercantile  speculation;  the  parties  represent  that 
the  quantity  which  is  unknown  to  them  is  about  1300 
quarters;  but  both  parties  may  well  suppose  that  the 
quantity  described  in  the  bill  of  lading  will  be  pretty 
accurate;  and  they  may  agree  that  they  will  take  the 
risk  on  the  one  hand  of  its  being  a  little  more  than  the 
real  quantity,  on  the  other  a  little  less.  I  think  the 
words  used  shew  an  intention  to  take  this  nsk,  and  to 
make  the  price  depend  on  the  quantity  in  the  bill  of 
lading.  If  the  quantity  delivered  is  less  the  purchaser 
will  suffer;  if  it  turn  out  more  he  will  gain. 

CoLEBiDOB  J.  The  question  is  purely  on  the  construc- 
tion of  the  contract  Like  many  others,  this  contract  is  so 
worded  as  to  admit  of  doubt;  but,  on  the  whole,  I  think 
it  is  to  be  construed  as  a  sale  of  the  caigo,  presumed  by 
the  parties  to  consist  of  the  quantity  in  the  bill  of  lading, 
and  to  be  taken  and  paid  for  as  if  it  were  that  quantity, 
whether  it  might  be  more  or  less,  llie  ^e  is  of  a 
caigo  afloat.  There  are  therefore  two  important  points 
not  ascertained,  its  quality  and  its  quantity.  As  to  the 
quality,  they  agree  to  take  it  ''as  it  stands;"  and,  as 
there  is  a  mode  by  which  the  quantity  may  be  roughly 
ascertained  by  reference  to  the  bill  of  lading,  they  agree 
to  the  quantity  as  it  appears  on  that. 
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1853.  Erle  J.  (a).      This   contract  in   to   be   construed, 

CovAB  according  to  the  general  rule,  by  giving  eflect  if 
Bingham.  posBible  to  every  part  of  it.  It  begins  Sold  •*  the  caigo" 
^'as  it  stands,  consisting  of  about  thirteen  hundred 
quarters  Ibraila  Indian  com,  at  the  price  of  thirty 
shillings  per  impl.  quarter."  Had  it  stopped  there, 
it  would  have  been  a  sale  per  quarter,  and  the  price 
would  have  depended  on  the  actual  measurement;  but 
then  it  goes  on,  <<the  quantity  to  be  taken  from  the  bill 
of  lading."  The  bill  of  lading  not  being  then  at  hand, 
the  contract  provides  for  the  translation  of  the  common 
Ibraila  measure  into  quarters,  so  that  when  the  bill  of 
lading  arrives  it  will  express  the  quantity  in  quarters. 
Now  I  think  we  should  not  give  effect  to  the  clause, 
"the  quantity  to  be  taken  from  the  bill  of  lading,"  if 
we  construed  the  contract  as  requiring  a  subsequent 
measurement:  and  such  a  construction  would  be  incon- 
venient The  bill  of  lading  may  well  pass  from  hand 
to  hand ;  and  it  is  very  possible  that  the  vendors  here 
had  themselves  acquired  the  shipping  documents,  under 
just  such  another  contract  with  a  third  person.  Such 
at  least  is  oflen  the  case.  It  seems  to  me  that  the 
reasonable  construction  of  the  whole  contract  is,  that 
the  purchaser  is  to  pay  according  to  the  quantity  named 
in  the  bill  of  lading,  whether  that  quantity  ultimately 
turns  out  to  be  more  or  less  than  the  quantity  actually 

delivered. 

Appeal  allowed,  with  costs. 

(a)    fViffhtman  J.  was  abfient. 
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1863. 


John  William  Gott  and  Aechebald  Farqu-  ^"^y^ 

^         November  1 1th. 

HABSON  against  James  Gandy. 

/'^OUNT:  that  plaintifis  were   tenants  to  defendant  Count  bj 

of  certain  workshops,  buildings  and  premises  from  year  to  year, 
year  to  year;    and,  during  the   tenancy,  and   whilst  ^ainst^his 
plaintiffs  were  in  the  occupation  of  the  premises  as  such  l^ltctbg^'to 
tenante  to  defendant,  "  a  certain  chimney,  parcel  of  the  ^pSw  tTIhe 
said  premises,  without  any  neglect  or  default  on  the  part  prcp»8^*ft«r 
of  the  plaintifls,  became  and  was  in  an  insecure  state  ^^^y  were  in 

a  dangerous 

and  condition,  and  in  danger  of  falling  from  want  of  state;  per 
substantial  repairs  in   that  behalf;    of   all   which   the  misesdurmg 
plaintiffs  then  and  long  before  the  day  hereinafter  men-  fell  u?rnjLed 
tioned  gave  notice  to  the  defendant    Yet  the  defendant,  E^^,  " 
not  regarding  his  duty  in  that  behalf,  did  not  nor  would      HeidT'^That 
at  the  time  of  such  notice,  or  in  a  reasonable  time  there-  *he  declaration 

waa  bad  m 

after,  or  at  any  time,"  repair  the  chimney,  which  after-  substance: 

**  *^  "  no  obligation 

wards,  and  during  the  tenancy,  on  27th  December  1852,  to  do  sub. 
i.  II         ^    1  ^     1   .     .«.,  1  stantial  repain 

fell,  and  damaged  plaintiff  s  goods.  on  notice  being 

Demurrer.     Joinder.  la^from  fbe 

relation  of 
landlord  and 

Unthank,  for  the  defendant.  This  declaration  does  ^®°^°^- 
not  shew  that  the  defendant  was  bound  to  do  these 
repairs,  unless  such  a  duty  results  from  the  mere  rela- 
tion of  landlord  and  tenant  from  year  to  year.  It  is  true 
that  the  tenant  from  year  to  year  is  not  bound  to  do 
substantial  repairs;  but  neither  is  the  landlord.  For  a 
bare  nonfeasance  in  not  repairing  no  action  at  all  lies ; 


Gandy. 
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1853.  per  IhviMden  J.  in  Bnnfrei  y.  Ricroft  (a).  Even  if  the 
"^^  house  be  totally  destroyed,  the  landlord  is  not  obliged  to 
rebuild;  but  the  tenant  is  obliged  to  pay  rent;  PMar 
y.  Amsley,  cited  by  Buller  J.  in  Belfawr  v.  WetUm  {b\ 
Baker  v.  HoUpzaffell  (c>  [He  was  then  stopped  by  the 
Court] 

J.  A.  BusieH,  contra.  Monk  v.  Cooper  (d)  seems  to  have 
been  the  first  case  in  which  it  was  held  that  the  de- 
struction of  the  premises  was  no  answer  to  an  action  ibr 
rent :  but  it  is  no  authority  to  shew  that  it  may  not  be 
the  ground  of  a  cross  action.  The  Court  in  that  case  say: 
"  If  the  defendant  had  any  injury,  he  will  have  his  remedy; 
but  he  cannot  set  it  off  against  the  demand  for  rent" 
[Erie  J.  That  does  not  seem  to  me  to  be  an  expression 
of  opinion  that  he  had  a  wrong  and  a  remedy,  but 
merely  that,  if  he  had  a  wrong,  he  must  pursue  the 
proper  remedy.  Lord  Campbell  C.  J.  The  onus  un« 
doubtedly  lies  on  the  plaintifis  to  shew  that  there  is  such 
a  duty  in  the  defendant  I  am  not  aware  of  any  authority 
for  the  position  that  the  landlord  is  bound  to  repair, 
even  under  the  circumstances  stated  in  the  declaration, 
that  is,  having  notice  that  for  want  of  substantial  repairs 
the  premises  are  dangerous.  Can  you  furnish  us  with 
one?]  More  cannot  be  said  of  the  authorities  than  that 
none  are  against  such  a  position.  [Lord  Campbdl  C.  J. 
The  absence  of  authority  is  strong,  but  not  decisive. 
Can  you  shew  us  any  legal  principle,  from  which  it  may 
be  fairly  aigued  that  such  a  duty  would  arise  7]  The 
landlord  ought  to  keep  his  house  in  such  a  state  that  his 

(a)  1  Saund,  321.  392.  (b)  1  7.  A.  310.  312. 

(e)  4  Taunt.  45.  (d)  2  Sintnpe,  762. 
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property  may  not  injure  others.     His  duty  follows  from        1853. 
the  maxim.  Sic  utere  tuo  ut  alieno  non  Isedas.  ^^ 


Ix)rd  Campbell  C.  J.  I  am  of  opinion  that  this 
declaration  is  bad  in  substance.  Unless  the  declaration 
shews  a  state  of  things  from  which  the  law  implies  a 
duty  to  do  those  things,  which  the  defendant  has  not 
done,  the  general  allegation  **  the  defendant,  not  regard- 
ing his  duty"  &c.,  goes  for  nothing.  Now  let  us  see 
what  are  the  facts  alleged.  They  are  these :  the  defend- 
ant was  landlord  of  premises  which  were  let  to  the 
plaintifis  from  year  to  year:  during  the  tenancy  the 
premises  were  in  a  dangerous  state  for  want  of  substan- 
tial repairs:  the  defendant  had  notice  from  the  plaintifis, 
and  was  requested  to  repair  them,  and  did  not  do  so. 
Whence  does  the  legal  duty  to  repair  these  premises  on 
request  arise  ?  There  is  no  allegation  of  any  contract 
to  do  substantial  repairs.  It  lies  therefore  on  the 
counsel  of  the  plaintifis,  who  are  actors,  to  establish, 
on  authority  or  on  principle,  that  this  obligation  results 
from  the  relation  of  landlord  and  tenant  Mr.  Bussett 
can  produce  no  authority  in  his  fitvour,  not  even  a 
dictum.  And  I  have  heard  no  legal  principle  from 
which  it  would  follow  that  the  landlord  was  bound  to 
repair  the  premises.  It  is  clear  to  my  mind  that, 
though,  in  the  absence  of  an  express  contract,  a. tenant 
from  year  to  year  is  not  bound  to  do  substantial  repairs, 
yet,  in  the  absence  of  an  express  contract,  he  has  no 
right  to  compel  his  landlord  to  do  them. 

CoLERinoE  J.  In  such  a  matter  as  this  the  absence 
of  authority  seems  to  me  almost  conclusive.  We  find 
our  books  full  of  authorities  bearing  on  points  all  round 


Ganoy. 


848  MICHAELMAS  TERM. 

1853.        ^^9  A°^  if  there  were  any  such  legal  obligation  as  is 
Q^ijy        contended  for,  it  would  surely  be  mentioned*     And  on 
Gandy.       principle  it  seems  to  me  that  the  duties  between  land- 
lord and  tenant  arise  from  contract^  and  that  there  is  no 
such  contract  as  is  here  supposed. 

fkiLE  J.  (a>  The  absence  of  authority  to  shew  a 
duty  as  between  landlord  and  tenant  is  very  strong 
against  the  existence  of  such  a  duty.  For  the  relation 
of  landlord  and  tenant  is  a  very  ancient  legal  relation, 
and  has  always  been  a  very  common  one ;  and,  as  there 
must  have  been  a  strong  interest  in  numerous  cases  to 
enforce  such  a  duty  if  it  existed,  the  absence  of  authority 
is  almost  decisive.  And  on  principle  I  think  that,  not 
only  is  no  principle  shewn  from  which  this  du^  might 
be  inferred,  but  that  the  plainti£b  ask  us  to  violate  a 
very  important  legal  principle.  For  it  is  most  important 
that  parties  making  a  contract  should  be  permitted 
to  regulate  the  terms  for  themselves,  and  that  Courts  of 
law  should  decide  upon  the  terms  which  it  appears  to 
have  been  the  intention  of  the  contracting  parties  to 
agree  upon.  The  present  action  is  in  form  an  action 
for  a  wrong;  but  it  is  in  substimoe  for  the  breach  of  a 
duty  arming  frxxn  a  contract  between  landlord  and 
tenant  The  plaintifi  ask  us  to  interpolate  into  that 
contract  a  term  witiiout  shewing  anything  from  which 
it  might  appear  that  it  was  intended  by  the  parties  that 
there  should  be  such  a  term. 

Judgment  for  defendant. 

(a)    WigktmoH  J.  was  at  GmiUhatl, 
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^  1853. 

foci^H^  ^jf^^Y^  GoMPERTZ  aqainat  Thomas  Barixbtt.    ^ondw,. 

ACTION  for  money  had  and  received.    Plea:  Never  An  unstamped 
•  J  1     J     T         !_  bill  of  ex- 

indebted.    Issue  thereon.  change,  in- 

On  the   trial,  before  Lord  Campbell  C.  J.,  at  the  blank,  pur. 

sittings  at  Guildhall  after  last  Trinity  Term,  it  appeared  a^fore&nbUl, 

that  the  defendant,  in  London^  sold  to  the  plaintiflf  a  bill  J["h^t  „. 

of  exchange  purporting  to  be  drawn  at  Sierra  Leone  by  5°?!*®*  *^?  *^® 

Jolly  8f  Co.  of  that  place  on  Bellot  Sf  Co.  of  London,  was  nota party 

to  the  bill.     It 

and  accepted  by  Bellot  Sf  Co.  payable  to  the  order  of  a  proved  to  have 

.  •    J  -I    "®*°  drawn  in 

third  person  m  London,     The  mstrument  was  indorsed  this  country, 
in  blank  by  the  payee :   it  was  unstamped ;   but  both  fore  unavail-  ' 
parties  believed  it  to  be  a  foreign  bill  and  consequently  of  astamptand 
to  require  no  stamp.     The  defendant  did  not  indorse  ^forc^'** 
the  bill;  and  it  was  a  sale   without  recourse.     The  ag«nstthe 

parties.    The 

plaintiff  paid  815i  to  the  defendant,  as  the   price  of  vendor  and 
*  *  ^  *  ^       ^        purchaser  at 

the  bill,  which  was  handed  to  plaintiff;  and  he,  in  like  the  time  of 

manner,  sold  the  bill  to  another  person,  also  without  both  alike 

recourse.     Before   the  bill  attained   maturity,  all   the  [Wdefec^t. 

parties  to  the  bill  became  bankrupt     On  the  holder  the  purchaser 

seeking  to  prove  against  the  estate  of  the  acceptor,  it  JE>"ccover^back 

was  discovered  that  the  bill,  though  bearing  the  genuine  *J«  P"<^®  ^'®™ 

simature  of  a  Sierra  Leone   firm,   had,  in  fact,  been  the  ground 

°  .  .        .       •  that  the  article 

drawn  by  one  of  the   partners   in  this  kingdom,  and  sold  as  a  fo- 

reign  bill  did 

consequently  was  unavailable  for  want  of  a  stamp.  The  not  answer  the 
Commissioners  in  Bankruptcy  refused  to  allow  the  w^^h^itTas^ 
proo£     The  holder  demanded  back  from  the  plaintiff  "°  would  have' 

been  otherwise 
(the  sale  bcin^ 

without  any  warranty,  and  there  being  no  fraud)  had  the  latent  defect  been  one  consisteac 

with  the  article  being  a  foreign  bill. 

VOL.  II,  3    1  fi.    &   B. 


▼. 

Baetlett. 
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1853.  the  price  paid  to  him :  and  the  plaintiff,  under  threat  of 
GoMPERTz  '^8^^  proceedings,  paid  him.  The  plaintiff  now  sought 
to  recover  from  the  defendant  815/.,  the  price  of  the 
bill,  as  money  paid  on  a  consideration  which  had  failed. 
It  was  admitted  that  the  defendant,  at  the  time  of  the 
sale,  bon&  fide  believed  the  bill  to  have  been  drawn  at 
Sierra  Leone;  and  neither  fraud  nor  negligence  was 
imputed  to  him. 

The  Lord  Chief  Justice  directed  a  nonsuit,  with  leave 
to  move  to  enter  a  verdict  for  the  plaintiff.  Petersdorffi 
in  this  term,  obtained  a  rule  Nisi  accordingly. 

M.  Chambers  and  Pearson  now  shewed  cause  (a).  As 
the  bill  was  in  this  case  sold  without  recourse,  nothing 
turns  on  the  peculiar  character  of  a  bill  of  exchange :  the 
case  is  the  same  as  if  this  had  been  the  sale  of  any  other 
specific  chattel,  sold  without  a  warranty.  In  such  a  case 
the  maxim  caveat  emptor  applies;  Parkinson  Y.Lee{b\ 
Cliandelor  v.  Lopus  (c).  [Lord  Campbell  C.  J.  If  the 
purchaser  receives  what  answers  the  description  of  the 
article  sold,  he  cannot,  in  the  absence  of  a  warranty, 
recover  for  a  defect  in  its  quality:  in  such  a  case. 
Caveat  emptor.  But  it  will  be  put  against  you  here, 
that  you  sold  a  foreign  bill,  and  that  the  thing  delivered 
was  not  a  foreign  bill  at  all.]  Foreign  is  only  a  quality ; 
this  was  a  bill  not  altogether  void;  for,  though  under 
the  stamp  laws  it  cannot  be  made  available  in  a  court 
in  this  country,  it  may  be  enforced  abroad.  [Lord 
Campbell  C.  J.     That  depends  on  whether  the  stamp 

(a)  The  argument  was  not  finished  on  this  daj,  and  was  concluded  on 
Novmnher  16. 

ih)  2  Eagt,  314. 

(e)  Cro*  Joe.  4.  See  authorities  collected  in  Morfey  v.  Altenboroti^h^ 
3  Emch.  500. 


▼. 
Baktlett. 


XVII.    VICTORIA.  861 

Acts  avoid  the  bill  altogether,  in  which  case  it  cannot  be  1853. 
enforced  anywhere,  or  only  affect  the  remedy  in  this  qompertz 
country.]  It  seems  difficult  to  distinguish  the  present 
case  from  Chandelor  v.  Lopus  (a),  where  a  stone  was 
sold,  affirming  it  "  to  be  a  bezar  stone  ;*'  "  ubi  re  vera  it 
was  not  a  bezar  stone,"  and  the  vendor  was  held  not 
liable  in  the  absence  of  knowledge.  In  this  case  a  bill 
is  sold,  the  vendor  affirming  it  to  be  a  foreign  bill,  ubi 
re  vera  it  was  not  a  foreign  bill,  but  the  vendor  does  not 
know  it  Jone$  v.  Ryde  (i),  Shcfoe  v.  Wehh  (c),  Waters 
V.  Mansell  (d)  and  Kempsan  v.  Sanders  (e)  may  probably 
be  cited  on  the  other  side,  but  are  all  distinguishable. 
*In  Janes  v.  Ryde  {b)  the  instrument  was  a  forgery;  that 
is,  it  was  not  a  bill  at  all.  In  Shave  v.  fFebb  (c)  and 
Waters  v.  Mansell  (d)  the  Annuity  Act  in  terms  avoided 
the  transaction.  In  Kempsan  v.  Sanders  (e)  the  Court 
considered  the  sale  of  such  shares  as  were  there  sold  not 
valid  on  grounds  of  public  policy. 

Petersdorffy  contr^  There  is  no  question  here  of 
warranty.  The  plaintiff's  proposition  is,  that,  if  a  thing 
was  sold  as  being  an  article  of  a  specific  description,  and 
if,  from  a  latent  defect,  unknown  to  both  parties,  it  was 
in  substance  not  an  article  of  that  specific  description, 
but  an  article  of  no  value,  the  purchaser  is  entitled  to 
recover  back  the  price  he  has  paid  for  it;  not  on  the 
ground  of  a  breach  of  warranty,  but  because  he  has 
paid  for  the  thing  sold,  and  what  he  has  received  is  not 
the  thing  sold,  but  of  a  different  kind.  In  the  present 
case,  there  was  the  sale  of  what  purported  to  be  a  foreign 


(«)  Cro.  Jue,  4. 

(6)  5  Tauni,  488. 

(e)  1  T,  B,  73-2. 

(«)  4  Binp.  5. 

3  I  2 

{d)  3  Taunt,  56. 

Bartlett. 
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1853.       bill  conveying  to  the  holder  certain  legal  rights  against 
GoMPERTz     ^^®  parties  to  the  instrument.     On  account  of  a  latent 
defect  it  was  not  a  foreign  bill,  and  was  unavailable, 
and  conveyed    to   the    holder   no   more   legal   rights 
against  any  one  than  if  it  had  been  forged.     Young 
y.  Cole  (a)  is  much  in  point     Tindal  C.  J.  there  says 
that  the  plaintiff  "  delivered  the  money  to  the  defendant 
on  an  understanding  that  the  bonds  he  had  received 
from  the  defendant  were  real  Guatemala  bonds,  such 
as  were  saleable  on   the  Stock  Exchange.     It  seems, 
therefore,  that  the  consideration  on  which  the  plaintiff 
paid  his  money  has  failed  as  completely  as  if  the  defend- 
ant had  contracted  to  sell  foreign  gold  coin  and  had* 
handed  over  counters  instead.    It  is  not  a  question  of 
warranty ;  but  whether  the  defendant  has  not  delivered 
something  which,  though  resembling  the  article  con- 
tracted to  be  sold,  is  of  no  value."    In  the  present  case, 
the  bill  did  not  appear  to  have  been  drawn  in  this 
country,   and    consequently  the   purchaser   could  not 
know  that,  not  being  stamped,  by  stat.  31  Cr.  3.  c,  25. 
8.  19.  it  was  not  to  be  **  admitted  in  any  Court  to  be 
good,  useful,  or  available  in  law  or  equity:"  in  Young  v. 
Cole  (a)  the  want  of  a  stamp  was  a  patent  defect     In 
1  Addison  On  Contracts  (2d  edition)  152,  it  is  said :  <'  So 
if  a  man  goes  into  the  money  market  with  a  bill  of 
exchange  or  a  promissory  note,  and  gets  it  discounted 
without  putting  his  own  name  on  the  back  of  it,  he  is 
not  bound   to  refund  the  money  he  receives,  if  the 
parties  to  the  bill  or  note  become  insolvent  and  the  bill 
is  dishonoured ;  but,  if  it  is  not  the  bill  or  note  of  the 
parties  whose  names  appear  upon  it,  if  it  is  a  spurious 

(a)  3  New  Ca.  TH,  730. 


Barti.ett. 
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document  or  a  forgery,  then  the  money  received  in  1853. 
exchange  for  it  cannot  lawfully  be  retained.  If  the  qompertz 
party  who  negotiates  it  does  not  indorse  it,  he  does  not 
subject  himself  to  that  responsibility  which  the  indorse- 
ment would  bring  on  him ;  but  his  declining  to  indorse 
the  bill  does  not  rid  him  of  that  responsibility  which 
attaches  on  him  for  putting  off  an  instrument  as  of  a 
certain  description  which  turns  out  not  to  be  such  as  it 
is  represented  to  be.  Where  Bank  of  England  notes 
are  taken,  the  party  negotiating  them  is  not,  and  does 
not  profess  to  be,  answerable  that  the  Bank  of  England 
shall  pay  the  notes,  but  he  is  answerable  for  their  being 
such  as  they  purport  to  be."  For  this  Janes  v.  Ryde  {a) 
is  cited ;  and  the  passage  is  in  fact  an  abridgment  of  the 
judgments  in  that  case. 

Lord  Campbell  C.  J.  At  the  trial,  I  was  impressed 
with  the  consideration  that  this  was  a  transaction  of 
pure  sale,  and  that  the  vendor  really  had  title  to  the 
bill  which  he  sold,  and  was  perfectly  ignorant  of  the 
latent  defect  Besides,  the  bill  would  probably  have 
in  fact  been  paid  had  the  parties  to  it  continued  solvent ; 
and  on  the  whole  I  was  then  inclined  to  think  that  the 
defect  was  merely  one  in  the  quality,  which  the  vendor 
did  not  warrant  But,  now,  havidg  heard  the  argument, 
I  think  that  the  action  is  maintainable,  on  the  ground 
that  the  article  does  not  answer  the  description  of  that 
which  was  sold,  viz.  a  foreign  bill  There  was  no 
written  statement  or  direct  assertion  that  this  bill  was 
drawn  at  Sierra  Leone;  but  it  purported  to  be  so  drawn ; 
and  it  must  be  taken  that  it  was  sold  by  the  description 

(a)  6  TaunL  488. 


GOMPERTZ 
V. 

Bartlett. 
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1853.  of  a  bill  drawn  at  Sierra  Leone,  In  fact  it  was  drawn 
in  London ;  and,  on  that  account,  it  could  not  be  en- 
forced. If  it  really  had  been  a  foreign  bill,  any  secret 
defect  would  have  been  at  the  risk  of  the  purchaser; 
but  this  is  not  a  case  in  which  an  article  answering  the 
description  by  which  it  is  sold  has  a  secret  defect,  but 
one  in  which  the  article  is  not  of  the  kind  which  was 
sold.  I  think,  therefore,  that  the  money  paid  for  it 
may  be  recovered  as  paid  in  mistake  of  facts.  The  law 
is,  I  think,  accurately  laid  down  in  the  passage  cited 
from  Addison  On  Contracts.  If,  being  what  was  sold, 
the  bill  was  valueless  because  of  the  insolvency  of  the 
parties,  the  vendor  would  not  be  answerable ;  but  he  is 
answerable  if  the  bill  be  spurious.  Jones  v.  Ryde  (a) 
and  Young  v.  Cole  {b)  are  strongly  in  point.  Young  v. 
Cole  (b)  is  indeed  a  very  strong  case ;  for  the  things 
sold  there  as  Guatemala  bonds  were  in  one  sense  of  the 
words  Gtiatemala  bonds ;  but  they  were  not  what  was 
professed  to  be  sold,  viz.  bonds  binding  on  the  GzuUe- 
mala  Government.  The  case  is  precisely  as  if  a  bar 
was  sold  as  gold,  but  was  in  fact  brass,  the  vendor  being 
innocent.    In  such  a  case  the  purchaser  may  recover. 

CoLEiUDGE  J.  I  am  of  the  same  opinion.  What 
took  place  at  the  time  of  the  sale  was  merely  that  the 
vendor  did  not  indorse  the  bill,  and  stipulated  in  effect 
that  this  should  be  a  sale  without  warranty.  That  being 
so,  the  vendor  was  not  bound  to  see  that  he  sold  a  bill 
of  good  quality,  or  to  answer  for  the  insolvency  of  the 
parties;  but  the  vendee  is  still  entitled  to  have  an 
article   answering    the    description   of   that   which   he 

(a)  6  TftHHt,  488.  (6)  3  New  Ca.  724. 
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bought     Here  he  bought,  as  a  foreign  bill,  what  turns        1853. 

out  not  to  be  a  foreign  bill,   and  therefore  valueless,  gomfertz 

Common  justice  requires  that  he  should  have  back  the  bastlstt. 
price. 

WiGHTBCAN  J.  I  agree  upon  this  ground,  that  what  ' 
was  sold  purported  to  be  a  bill  draw-n  at  Sierra  Leone 
and  available  against  the  parties  to  it,  but,  so  far  from 
answering  that  description,  was  a  bill  not  drawn  at 
Sierra  Leoney  but  in  Enffland,  and,  being  unstamped,  was 
unavailable.  Wherever  the  article  answers  the  descrip- 
tion by  which  it  is  sold,  and  it  turns  out  that  there  is  a 
latent  defect,  in  the  absence  of  fraud  and  warranty,  the 
vendee  must  take  it  with  all  faults.  But  this  is  a  case 
in  which  it  does  not  answer  the  description.  And 
therefore  on  the  authorities,  more  especially  on  that  of 
Jaties  V.  Rt/de{a),  the  plaintiff  is  entitled  to  recover  (&). 

Rule  absolute  (c). 

(a)  5  TauMt,  488.  (l)  Erie  J.  bad  gone  to  Chamberi. 

(c)  See  the  Dipett,  lib.-XTiii.  tit.  1.  J)e  CwUrah,  Emt. :  laws  9,  10,  11 
and  14.,  where  the  subject  of  the  principal  case  is  discussed.  The  ciYilians 
seem  to  hare  come  to  the  conclusion,  **  Si  **  "  sbs  pro  auro  veneat  non  valet," 
aliter  "  si  aurum  quidem  fuorit,  deterios  autem  quam  emtor  existimaret : 
tunc  enim  emtio  Talet.'* 
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ERROR  FROM  THE  QUEEN'S  BENCH. 

The  Eastern  Archipelago  Company  against 
the  Queen  on  the  prosecution  of  Sir  James 
Brooke. 


A  charter,  T?  RROR  from  a  judgment  quod  cancelletur,  in  scire 
a"tn3ing  com-  faclas  to  repeal  a  charter  of  incorporation. 

Jmon^i'lthCT'       '^^  pleadings  are  stated  in  the  report  of  the  case 

things,  that  the 
Corporation 

should  not  begin  business  until  it  had  been  certified  to  the  President  of  the  Board  of  Trade, 
by  at  least  three  of  the  Directors,  that  at  least  one  half  of  the  capital  had  been  subscribed 
for,  Slid  at  least  50,000/.  paid  up.  The  charter  contained  a  proviso  that,  in  case  the  Cor- 
poration should  not  complv  with  anv  "  the  directions  and  conditions  in  Our  said  letters 
patent  contained,  it  should  be  lawful  for  the  Queen,**  "  bv  any  writing  under  the  great  seal 
or  under  the  sign  manual,"  *'  to  revoke  and  make  void  **  the  charter,  **  cither  absolutely,  or 
under  such  terms  and  conditions  as'*  the  Queen  should  think  fit.  In  sci.  fa.,  at  tho  relation 
of  a  private  prosecutor,  it  was  suggested,  amongst  other  things,  that,  before  the  Corporation 
began  business,  a  certificate  was  ^ven  by  the  Directors  to  the  President  of  the  Board  of 
Trade  that  50,000/.  had  been  paid  up,  which  certificate  was  false  in  fact  to  the  Directors* 
knowledge ;  and,  on  a  traverse  of  this,  the  verdict  passed  for  the  Crown.  Judgment  quod 
cancelletur  having  been  entered  in  the  Q.  B.,  and  error  brought  in  Eioh.  Cb. : 

Held,  by  Jertfit  C.  J.,  PoHock  C.  B.,  CresswelU  Wmiamt  and  Talfourd  J8.»  and  Phit  and 
Martin  Bs.,  that  the  judgment  was  correct,     Parke  B.  disscntiente. 

All  the'  Judges  agreed  that  for  an  abuse  of  the  franchise  by  matter  dehors  the  conditions 
the  sci.  fa.  would  lie  :  and  that,  unless  the  proviso  had  the  effect  of  controlling  the  conditiona, 
the  sci.  fa.  would  also  lie  for  tho  breach  of  express  conditions ;  and  that  the  fiat  of  the 
Attorney  General  for  a  sci.  fa.  to  repeal  a  charter  for  abuse,  or  for  breach  of  a  condition 
express,  or  implied,  was  as  of  right  to  every  subject  grieved,  though  not  as  of  course  to 
any  subject  asking  for  it.     But 

Parke  B.  held  1st:  that  the  giving  of  a  false  certificate  was  a  breach  of  the  express 
conditions  in  the  charter  only,  and  not  an  independent  abuse  by  matter  dehors  these  con- 
ditions ;  Jervis  C.  J.,  Creenoett  J.  and  Martin  B.  holding  the  contrary;  the  other  Judges 
not  expressing  their  opinions  on  this  point 

Parke  B.  held  2dly :  that  the  true  construction  of  this  charter,  including  the  proviso,  was 
to  shew  an  intention  on  the  part  of  the  Crown  to  roake|  a  writing  un<]er  the  great  seal  or 
sign  manual  a  condition  precedent  to  the  forfeiture  of  the  charter  for  breach  of  any 
express  condition;  Martin  B.  inclining  to  agree  in  this;  Jervie  C.  J.,  PoBock  C.  B., 
CretttctUJ,,  Piatt  B.,  WiUiam*  J.  and  Talfou^Z,  holding  that  such  an  intention  did  not 
appear. 

Parke  B.  held  3d1y :  and  etmhU  per  Martin  B. :  that  it  was  competent  for  the  Crown, 
by  apt  words  in  a  charter,  to  attach  such  a  condition  precedent  to  the  forfeiture  of  a  fran- 
chise for  express  condition.  Jervie  C.  J.,  Pollock  C.  B.  and  Cruncell  J.  dubiuntibus, 
at  least  where  the  condition  affects  the  interests  of  other  subjects. 
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below  (a).   The  following  statement  of  the  material  parts        1853. 
is  taken  from  the  judgment  of  Martin  B.  in  the  present      Eabtern 

QQg^^  Ari'H  I PELAGO 

Conpany 

^*  This  is  a  writ  of  error  upon  a  judgment  of  the  Court 
of  Queen's  Bench  in  an  action  of  scire  facias,  at  the  suit 
of  the  Crown  on  the  information  of  Sir  James  Brooke^ 
wherein  it  was  prayed  that  certain  letters  patent  of 
incorporation  granted  to  The  Eastern  Archipelago  Com- 
pany should  be  annulled,  and  the  letters  patent  restored 
to  the  Court  of  Chancery  to  be  cancelled. 

**T1ie  writ  sets  out  the  letters  patent,  dated  the  17th 
July  1847,  whereby,  after  reciting  that  it  had  been 
represented  to  Her  Majesty  that  certain  persons  had 
agreed  to  subscribe  a  capital  of  200,000/.  to  be  divided 
into  2000  shares  of  1002,  each,  and  to  form  a  company 
or  partnership  called  The  Eastern  Archipelago  Company 
for  the  purpose  of  purchasing,  and  dealing  and  making 
profit  with,  land  and  the  produce  thereof,  in  the  Island 
of  Labuan,  and  the  lands  adjacent,  and  for  raising  coal, 
minerals  and  metals,  and  of  trading  and  trafficking 
with  the  inhabitants  of  the  said  island,  and  of  exporting 
therefrom  its  produce,  and  importing  thereto  such  arti- 
cles as  the  Company  thought  proper,  and  that  the  said 
persons  had  besought  Her  Majesty  to  grant  them  Her 
Royal  Charter,  Her  Majesty  granted  to  the  said  persons, 
and  to  such  other  as  might  be  members  of  the  said  Com- 
pany and  should  hold  shares  therein  of  not  less  than 
lOOil  each,  that  they  should  be  a  body  politic  and  corpo- 
rate by  the  name  of  The  Eastern  Archipelago  Company 
for  the  purposes  before  mentioned,  and  by  that  name 
should  sue  and  be  sued,  but  subject  to  the  directions  and 
provisions  in  the  said  charter  contained.     The  charter 

(a)  I  E.^B,  310. 
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1853.  then  proceeded  to  direct  that  a  court  of  Duectors  should 
Eastern  ^^^^  power  to  enter  into  all  contracts,  and  to  do  all  acts 
^^C^m^y^  which  they  should  consider  necessary  for  the  well  order- 
TheQoE  '^^  ^^^  afl&irs  of  the  Corporation,  and  to  execute  all 
powers  in  relation  thereto,  and  to  bind  the  Corporation 
aa  if  the  same  was  done  by  the  whole  body,  so  as  the 
same  was  done  in  conformity  with  the  charter,  and  of 
the  deed  or  deeds  to  be  thereafter  executed.  The  char- 
ter then  proceeded  to  provide  for  the  custody  of  the 
common  seal,  and  to  authorize  the  purchase  of  land  in 
mortmain,  and  proceeded  thus.  '  And  We  do  hereby 
further  direct  that  the  sum  of  100,000/.,  at  the  least, 
being  one  half  of  the  aforesaid  capital  of  the  said  Cor- 
poration, shall  be  subscribed  for  within  twelve  calendar 
months  from  the  date  of  these  presents,  and  that  the  sum 
of  50,000/.,  at  the  least,  shall  be  paid  up  within  such 
period.*  The  charter  then  proceeded  to  provide  for 
the  execution  of  a  deed  of  settlement,  and  the  deposit  iX 
a  copy  thereof  with  the  Board  of  Trade,  and  proceeded 
thus.  ^  And  We  do  hereby  further  direct  that  the  said 
partnership  shall  not  begin  business  until  it  shall  have 
been  certified  to  the  President  of  the  said  Board  of 
Trade,  by  at  least  three  of  the  Directors  of  the  said 
Company,  that  at  least  half  of  their  capital  beforemen- 
tioned  had  been  subscribed  for,  and  the  said  sum  of 
50,000/.,  at  the  least,  paid  up;  such  certificate  of  the 
said  Directors  to  be  indorsed  on  the  said  charter."  The 
charter  then  proceeded  to  provide  for  the  increase  of  the 
capital  of  the  Company,  and  the  borrowing  of  money, 
and  proceeds  thus.  *  Provided  always,  and  we  do  hereby 
will  and  declare,  that,  in  case  the  said  Corporation  shall 
fail  to  enter  into  and  execute  such  deed  of  settlement  as 
aforesaid,    and    to    deposit  a  copy  thereof  within   the 
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period  before  limited  in  that  behalf,  and  subject  as  ]853. 
aforesaid,  or  in  case  the  said  Corporation  shall  not  Eastern 
comply  with  any  other  the  directions  and  conditions  in  ^^^^^y^ 
these  Our  letters  patent  contained,  it  shall  be  lawful 
for  Us,  Our  heirs  and  successors,  by  any  writing  under 
the  great  seal  or  under  the  sign  manual  of  Us,  Our 
heirs  or  successors,  to  revoke  and  make  void  this  Our 
Royal  charter  and  every  clause,  matter  and  thing  therein 
contained,  either  absolutely  or  under  such  terms  and 
conditions  as  We  or  they  shall  think  fit.'  Then  there 
follow  provisions  for  the  revocation  of  the  charter  by  the 
Crown,  for  the  dissolution  of  the  Company  by  their 
own  act,  for  the  enrolment  of  the  deed'^f  settlement  in 
the  Court  of  Chancery,  and  for  the  recognition  of  the 
charter  by  all  Courts  and  persons ;  and  it  proceeds  thus. 
*  Provided  always,  and  We  do  hereby  express  and 
declare  that  this  Our  royal  charter  is  granted  upon  the 
express  condition,  that  the  said  partnership  hereby  in- 
corporated shall,  at  all  times  during  the  continuance  of 
the  said  Corporation,  abide  by  and  conform  to  all  and 
every  the  directions  which  may  be  given  to  the  said 
Corporation  by  any  one  of  the  principal  secretaries  of 
state  of  Us,  Our  heirs  or  successors,  as  regards  the 
intercourse  and  dealings  by  the  said  Company  with  any 
foreign  state  or  power.'  And  the  charter  concluded  in 
requiring  all  Governors  &c.  to  give  full  force  and  effect 
to  the  said  letters  patent  The  writ  then  proceeds  to 
aver  various  alleged  breaches  of  the  charter,  and,  amongst 
others,  that  the  sum  of  50,000/.  of  the  capital  of  the 
Company  had  not  been  paid  up  within  the  period  of 
twelve  calendar  months  from  the  date  of  the  charter; 
and  that,  although  the  Company  began  to  trade  upon 
a  certain  day,  viz.  the  30th  June  1849,  yet  at  that  time 
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1863.        the  60,000/.  had  not  been  paid:  and  nevertheless  it  had 

Eastern      ^^^  certified,  in  the  manner  directed  by  the  charter,  to 

^'c^mpi''''''   ^^®  President  of  the  Board  of  Trade  by  the  Directors  of 

Or         ^^^  Company,  that  the  sum  of  60,000/.  had  been  paid; 

whereas  at  the  time  of  the  making  the  certificate  it  had 

not  been  so  paid,  as  the  Directors  toell  knew, 

<<The  defendants  below  pleaded  several  pleas,  the 
issues  upon  which,  with  the  exception  of  those  upon  the 
6th,  10th  and  13th  pleas,  were  found  for  them.  The 
6th  plea  traversed  the  averment  that  the  60,000/.  had 
not  been  paid  up ;  the  10th,  the  averment  that  at  the 
time  when  the  Company  began  to  trade  the  60,000/. 
had  not  been  paid  up ;  and  the  13th,  the  averment  that 
at  the  time  of  the  giving  the  certificate  of  the  60,000/. 
having  been  paid  that  it  had  not  been  so  paid.  There 
was  no  plea  or  traverse  as  to  the  averment  of  the  Direc- 
tors' knowledge  that  this  sum  had  not  been  paid.  The 
issues  upon  these  three  pleas  were  found  for  the  Crown. 
A  motion  was  made  on  behalf  of  the  defendants  in  arrest 
of  .judgment ;  and,  after  argument,  the  (^ourt  of  Queen's 
Bjsnch  were  equally  divided  in  opinion.  Mr.  Justice 
Erie  and  Mr.  Justice  Coleridge  being  in  favour  of  the 
defendants,  and  Mr.  Justice  Wightman  and  the  Chief 
Justice  in  favour  of  the  Crown.  The  judgment  there- 
fore was  not  arrested,  but  was  given  for  the  Crown :  and 
upon  it  the  present  writ  of  error  has  been  brought" 
The  case  was  argued  in  last  Easter  term  (a). 

Crotodery  for  the  plaintifis  in  error,  defendants  below. 
The  declaration  is  not  sufficient,  inasmuch  as  it  contains 
no  averment  that  the  Queen  has  by  any  writing  under 

(u)  On  AprU  30th  and  May  4th. 
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the  great  seal  or  under  the  sign  manual  revoked  the        1853. 
letters  patent     The  necessity  for  doing  so  arises  from      eastern 
the  proviso  in  the  charter.     The  Crown  tells  the  parties  ^^^^^^ 
applying  for  a  charter  thati  if  they  accept  it,  they  mast  ^ 

take  it  subject  to  a  condition,  such  as  would  not  be 
imposed  by  common  law,  and  that  in  case  that  condition 
is  broken  the  charter  shall  be  forfeited :  it  is  competent 
for  the  Crown  to  add  a  qualification,  and  say  it  shall  be 
a  condition  precedent  to  the  enforcement  of  the  for- 
feiture that  there  shall  be  a  writing  under  the  great  seal 
or  the  sign  manual  The  main  question  is,  whether  the 
intention  appears,  on  the  charter,  to  be  to  attach  such  a 
condition  precedent  to  the  revocation  of  the  charter  fot 
breach  of  any  one  of  what  are  called  the  conditions  and 
directions.  These  are  very  numerous  and  of  very  difierent 
degrees  of  importance.  It  is  not  therefore  reasonable 
that  on  the  breach  of  any  one  of  them  the  charter 
should  be  absolutely  forfeited,  whether  the  breach  go  to 
the  root  of  the  consideration  for  granting  the  charter  or 
not  That  would  be  a  ground  for  construing  these  to  be 
mere  directions,  not  conditions,  if  this  were  the  deed  ot 
a  subject,  note  (4)  to  Pordage  v.  Cole  (a) ;  and  the  reason 
is  equally  strong  to  shew  that  such  was  the  intention  of 
a  royal  grant  Again,  the  proviso  for  a  writing  under 
the  sign  manual  is  idle,  if  the  intention  was  that  the 
charter  should  be  avoided  merely  by  breach  of  any 
condition.  It  will  be  urged,  against  this  construction, 
that  affirmative  words  cannot  take  away  a  right,  which 
is  no  doubt  a  general  rule ;  but  it  is  a  petitio  principii  to 
say  that  this  is  a  right  The  analogy  is  to  a  proviso 
declaring  a  lease  void  on  breach  of  condition,  which 
only   avoids  it  at  the  option  of  the  lessor;   Doe  dem. 

(a)   1   Wnu  Sannd,  320  a. 
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1853.        Bryan  v.  Bancks  (a);  to  such  a  condition  as  is  created 

Isastkbn      ^y    *^^    lease,    and   the    enforcement   of   which    may 

Archipelago  \^  subject  to  such  terms  as  please  those   who   create 

Company  •'  *■ 

rnL   I:  it;  not  to  a  common  law  incident.     If  on   the    neg- 

The  Qqeen. 

lect  to  deliver  a  copy  of  the  deed  for  one  hour  after 

the  day  specified  the  charter  were  void,  any   subject 

might  as  a  matter  of  right  sue  out  a  sci.  fa.  to  cancel  it ; 

Sir   Oliver  Butler's  Case  (ft),  Regina  v.  Aires  (c).     To 

prevent  so  great  a  hardship  seems  to  have  been  the  object 

of  the  proviso.     It  may  be  said  that  an  incident  annexed 

by  law  cannot  be  taken  away,  and  that  the  sci.  fa.  to 

repeal  a  charter  or  condition  broken  is  an  incident  in 

law.     That  might  be  so  if  this  was  a  condition  implied 

by  law :  but,  being  a  condition  created  by  the  Crown,  it 

may  be  modified  by  the  Crown. 

WiUeSf  contrit.  On  this  record  it  appears  that  the 
Queen  has,  on  suggestions  by  certain  persons,  created  a 
franchise  not  previously  existing,  and  granted  it  to 
them  on  certain  conditions.  Amongst  other  conditions 
was  one  that,  before  the  grantees  should  exercise  the 
franchise  by  trading  as  a  corporation,  they  should  pay 
up  50,00021  and  that  the  Directors  should  certify  that 
fact  This  condition  was  not  complied  with;  for  the 
50,000il  was  not  paid  up,  and  the  Company  by  its 
Directors  certified  that  it  was  paid  up,  they  well 
knowing  that  it  was  not ;  and  yet  the  Company  carried 
on  business  as  a  corporation.  That  is  not  only  a 
breach  of  an  express  and  important  condition  in  the 
charter,  but  it  is  also  an  abuse  of  the  franchise,  and 
a  ground  of  forfeiture  at  common  law.     It  is  a  condition 

(a)  4  ^.  ^  Aid.  401.  {h)  2  Ventr,  344. 

(c)   10  Mod.  354. 
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annexed  by  law  to  every  royal  grants  of  whatever  kind,        1853. 

that  the  consideration  for  the  grant  shall  be  fulfilled.    "  eastern 

To  the  grant  of  a  franchise  there  is  also  a  condition   ^coITan^^^ 

annexed  by  law,  that  the  franchise  shall  not  be  abused ;     ^^   I; 

•^  The  Queen. 

and  it  is  an  incident  annexed  by  law  to  the  grant  of  a 
franchise  that  on  such  abuse  the  charter  may  be  avoided 
by  sci.  fa.;  2  Bl  Com.  153.,  Com.  Dig.  Franchise {G.  3), 
The  City  of  London  v.  Vanacre  (a).  It  has  been 
thought  that,  in  order  to  avoid  a  royal  grant  for  breach 
of  condition,  a  sci.  fa.  is  necessary;  Peter  v.  Kendal  {b\ 
2  Dyer^  198  a,  b,  (pi.  50);  though  the  practice  always  is 
to  treat  a  patent  for  an  invention  as  ipso  facto  void  on 
breach  of  the  condition  to  enrol  a  specification  ;  but  that 
would  seem  to  be  merely  an  inveterate  error.  But, 
whether  indispensable  or  not,  a  sci.  fa.  to  avoid  a  charter 
for  breach  of  condition,  or  for  abuse,  is  a  legal  incident 
attached  to  the  grant ;  and,  even  if  the  grant  in  express 
terms  professed  to  take  away  a  legal  incident,  it  could 
not  avail.  It  would  be  an  attempt  to  do  what  is  against 
the  naturie  of  the  thing  and  void,  like  an  agreement  that 
goods  taken  in  distress  should  be  irreplevisable;  Co. 
Litt.  145.  b. ;  or  to  give  (at  common  law)  an  arbitrator 
irrevocable  authority ;  Vynior^s  Case  (c).  Further,  in  the 
present  case,  it  does  not  appear  to  be  the  intention  of 
the  grant  to  take  away  the  sci.  fa.  All  the  words  in  the 
proviso  are  affirmative;  and  affirmative  words  are  not 
construed  as  intended  to  take  away  what  is  given  of 
common  right,  either  in  an  instrument  between  subject 
and  subject,  or  In  an  Act  of  Parliament;  Co.  Litt.  205.  a.. 
The  Earl  of  Cardigan  v.  Armitage  (d) ;  much  less  in  a  royal 
grant,  which  must  be  construed  favourably  to  the  Crown. 

(a)  12  Mod,  270.  271.  (*)  6B,^C.  703. 

(e)  8  /?«p.  81  b.  82 1.  (rf)  2B,^C.  197. 
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1853.       '^^  apparent  object  was  to  give  a  fresh  power  to  the 

Easterm      Crown,  not  to  take  one  away. 
Archipblago 
Compuiy 

Crowder  was  heard  in  reply* 

Cbr.  adv*  vulL 


The  Qdbbn. 


In  the  present    Term  {November  2d)  the  learned 
Judges,  not  agreeing  in  opinion,  delivered  judgment 
seriatim. 
Martin  B.         Martin  B.,  after  Stating  the  nature  of  the  record 
as  above  (a),  proceeded  as  follows. 

The  facts,  which  appear  on  the  record,  and  upon 
which  our  judgment  is  to  be  given,  are  very  short  and 
simple.  The  Crown  granted,  and  the  defendants 
accepted,  the  charter  set  forth  in  the  writ;  and  the 
defendants,  in  breach  of  clear  directions  contained  in 
it,  began  business,  before  SOfiOOL  of  the  capital  had 
been  paid  up;  and  the  Directors  falsely  certified,  by 
indorsement  on  the  back  of  the  charter,  to  the  President 
of  the  Board  of  Trade,  that  this  sum  had  been  paid, 
they  knowing  at  the  time  that  it  had  not,  and  that 
their  certificate  was  false.  The  judgments  of  the  Judges 
are  reported  in  Regina  v»  The  Eastern  Archipdago 
Company  (&).  Mr.  Justice  Erie  and  Mr.  Justice  Cole^ 
ridge  were  of  opinion  that  the  proviso  in  the  charter, 
which  declared,  in  case  ^'  the  defendants  should  feil  to 
enter  into  and  execute  a  deed  of  settlement,  and  deposit 
it  as  directed ;  or  in  case  they  should  not  comply  with 
any  other  of  the  directions  and  conditions  contained  in 
the  letters  patent;  that  it  should  be  lawful  for  the 
Crown,  by  any  writing  under  the  great  seal  or  under 


(a)  Ante,  p.  857  to  \u  860. 


{b)  \  E,^  B.  324. 
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the  aign  manud,  to  revoke  and  make  void  the  charter        1853. 

either  abeolutely  or  under  such  terms  and  conditions  as      Eastern 

the  Queen  thought  fit,"  was  a  condition,  properly  so  ^^com^^ 

called,  and  that  the  provisions,  whereby  ,  the  Crown    ,j^^  QutFK. 

prescribed  that  the  sum  of  50,000/.  should  be  paid  up 

within  twelve  months  firom    the   date  of  the  charter, 

and  that  the  defendants  should  not  begin  business  until 

it  had  been  certified  to  the  President  of  the  Board  of 

Trade  that  it  had  been  paid,  were  directory  only,  and 

not  of  themselves  conditions ;  and  that,  in  order  to  avoid 

the  charter  and  subject  it  to  be  annulled  and  cancelled 

by  the  judgment  of  a  (3ourt  of  Law,  it  was  necessary 

that  the  Crown  should,  by  writing  under  the  great  seal 

or  sign  manual,  declare  the  charter  to  be  void;  and, 

inasmuch  as  it  was  not  averred  in  the  writ  that  the 

Crown  had  so  done,  the  judgment  ought  to  be  arrested. 

On  the  other  hand  Mr.  Justice  WifflUmanand  the  Chief 
Justice  were  of  opinion  that  these  two  matters,  which 
were  called  directions,  were  in  legal  construction  con- 
ditions; and  that  the  proviso  above  mentioned  was 
cumulative,  and  added  to  the  power  of  the  Crown  by 
enabling  it,  upon  a  breach,  at  once,  of  its  own  mere 
motion,  to  declare  the  charter  void,  without  the  neces^ 
sity  of  issuing  any  scire  facias,  and  thereon  obtaining  the 
judgment  of  a  Court  of  Law:  and  it  seems  to  have  been 
thought  that,  even  supposing  it  was  essential  that  the 
will  of  the  Crown  to  avoid  the  charter  should  be  shewn 
to  exist,  it  was  sufficiently  so  shewn,  inasmuch  as  the 
scire  facias  could  not  have  issued  without  the  fiat  of  the 
Attorney  General.  In  the  alignment  before  us  it  was 
strongly  uiiged  on  behalf  of  the  Company,  the  plaintifia 
in  error,  that  the  several  matters  so  directed  to  be  done 
could  not  of  themselves  be  considered  conditions.     It 

YOL.  n.  3  k  k.  &  b. 
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1853.       ^^  alleged,  and,  as  it  seems  to  me,  with  tnUb,  that  no 
Eastern      ^^^  ^'  authority  was  oiled  on  the  part  of  the  Crown  to 
^^wn' M^^^  shew  that  in  grants  by  the  Crown  clauses  so  worded  had 
V.  ever  been  so  construed ;  and  that,  by  the  application  of 

the  maxim  ^'Expressiofacit  cessare  taciturn,"  it  was  proved 
Martin  K  conclusively  by  the  proviso,  which  provided  for  the 
revoking  of  the  charter  by  the  Crown  either  absolutely 
or  upon  terms,  that  the  preceding  clauses  of  themselves 
could  not  possibly  be  deemed  conditions.  It  was  con- 
tended that  such  a  construction  would  be  utterly 
inconsistent  with  this  proviso,  and  that  the  charter 
itself,  which  contained  another  condition  properly  so 
called,  viz.  that  for  the  conformity  by  the  Company  to 
the  direction  of  a  Secretary  of  State  as  regarded  their 
intercourse  and  dealing  with  foreign  powers,  proved 
that  the  directory  clauses  %ere  not  conditions  or  in- 
tended to  be  so :  and  it  was  also  very  strongly  urged  that 
to  hold  these  directions  to  be  conditions  would  be  a 
most  violent  and  unjust  construction  of  the  Crown's 
grant;  and  that  the  true  mode  of  construing  such  a  grant 
is  to  take  it  in  its  usual  and  ordinary  meaning,  and 
according  to  the  intent  of  the  Crown  as  appears  by  the 
words  of  the  charter;  and  The  Case  ofAUan  Woods  (a) 
was  cited  in  support  of  this  view  of  the  case.  It  was 
also  contended  that  the  fiat  of  the  Attorney  General  for 
the  issuing  of  the  writ  of  scire  facias  was  not  equivalent 
to  a  writing  under  the  great  seal  or  under  the  sign 
manual,  or  any  evidence  that  such  writing  had  issued, 
or  indeed  any  evidence  of  the  Queen's  will  at  all :  that 
it  was  true  that  a  scire  facias  could  not  properly  be 
issued  out  of  the  office  without  the  Attorney  General's 

(a)\  ntp,  40  b. 
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fiat,  note  (4)  to  Underkill  v.  Deveretix  (a);  so  neither        1853. 
could  a  writ  of  error  in  criminal  cases  without  a  similar 


Eastern 
fiat:  but  it  was  urged  that  the  necessity  for  this  fiat  has  ^^coiITm^^^ 

nothing  to  do  with  the  will  of  the    Crown,  but  was    ^    ▼• 

The  QuBBir. 
merely  a  provision  to  prevent  frivolous  and  vexatious 

writs  of  scire  facias  or  of  error,  and  that,  when  reasonable      ^^**»  ^ 

cause  existed,  both  those  writs  were  of  right.      This 

view  of  the  nature  of  the  Attorney  General's  fiat  seems 

to  me  to  be  in  accordance  with  what  is  stated  in  4  Blac. 

Com.  page  392,  where  it  is  said  that  writs  of  error  in 

criminal  cases  **  are  not  to  be  allowed  of  course,  but  on 

sufficient  probable  cause  shewn  to  the  Attorney  General ; 

and  then  they  are  understood  to  be  grantable  of  common 

right,  and  ex  debitO  justitiae."  So  also,  in  Rex  v.  Wilkes  (6), 

Lord  Mansfield  explains  that  a  writ  of  error  in  a  criminal  * 

case    cannot  issue  without  the  fiat  of  the  Attorney 

General,  who  always  examines  whether  it  be  sought 

merely  for  delay  or  upon  a  probable  error:  and  he  stated 

the  meaning  of  the  ten  Judges  in  Regina  v.  PcLty  (c) 

to  be,  that  the  writ  was  not  a  writ  of  course,  but  that 

when  there  was  probable  error  it  ought  not  to  be  denied. 

And  this  is  in  precise  conformity  with  what  is  said  in 

Sir  Oliver  Butler*s  Case  (rf)  in  respect  of  the  writ  of 

scire  facias  to  repeal  a  patent:  viz.  that,  where  a  patent  is 

granted  to  the  prejudice  of  the  subject,  the  King  is  of 

right  to  permit  him  upon  his  petition  to  use  his  (The 

King's)  name,  for  the  repeal  of  it,  in  a  scire  facias  at  the 

King's  suit     The  issuing  of  writs  of  Mandamus  and 

Quo  Warranto  by  the  Court  of  Queen's  Bench  seems 

also  analogous ;  these  writs  are  not  issuable  of  course ; 

that  is,  an  individual  cannot  go  to  the  ofiice  and  demand 

(a)  2  Wm»,  Saund,  72  u.  (6)  4  Burr.  2627.  2550. 

(c)  2  Salk.  603.  (d)  2  Fent  344. 
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1853.        them;  he  must  first  shew  to  the  Court  reasonable  cause 

Eastern  ^^^  ^^^^^  issuing :  but,  upon  shewing  such  cause,  the  Court 
^  Coiipiy**^  is  bound  by  the  law  to  grant  them ;  and  they  are  ex 

The  Qu  N  ^^^^'®  justitiae,  in  the  sense  that  the  Court  would  act 
contrary  to  law,  if,  under  such  circumstances,  it  refused 

MarHnB.  ^^  permit  them  to  issue.  It  was  therefore  contended 
that  the  issuing  of  the  fiat,  by  the  Attorney  General, 
amounted  to  nothing  more  than  intimating  his  opinion 
that  the  writ  of  scire  facias  was  not  for  purposes  of  vexa- 
tion or  oppression,  but  bona  fide,  and  in  order  to  obtain 
the  decision  of  a  court  of  law  upon  a  real  question  in 
controversy.  It  was  also  urged  that  there  was  no  diflS- 
culty  in  the  construing  of  the  charter  if  the  provisions 
in  question  were  deemed  to  be  directory  only ;  and  that 

♦  it  would  be  a  very  harsh  constniction  of  a  charter  of  the 

Crown,  to  hold  that,  although  all  possible  care  had  been 
taken  to  comply  with  its  provisions,  and  the  Directors 
had  every  reason  to  believe  that  the  50,000/.  was  paid  up 
when  they  began  to  trade,  yet,  if,  by  an  unavoidable 
and  unexpected  accident,  a  small  sum  was  deficient, 
that  therefore  the  charter  was  wholly  void ;  and  again,  if 
the  Directors,  honestly  believing  that  the  50,000/.  had 
been  paid  up,  had  with  perfect  bona  fides  given  a  cer- 
tificate to  this  effect,  when  through  an  accident  a  trifling 
deficiency  to  the  extent  even  of  a  single  farthing  existed, 
then,  if  these  provisions  were  really  conditions,  the 
charter  was  gone,  whilst,  if  the  ordinary  natural  con- 
struction was  given  to  the  charter,  these  provisions 
would  be  considered  to  be  directory  only :  and,  although 
the  Queen  might,,  if  she  thought  fit,  give  to  them  the 
effect  of  conditions,  and,  by  reason  of  the  non-com- 
pliance with  them,  by  writing  under  the  great  seal  or 
the  sign  manual  revoke  the  charter  and  make  it  void. 


XVn.   VICTORIA.  «69 

Devertheleas  the  mere  non-compliance  of  itself  would        1863. 
not  have  this  effect:  and  that  by  this  construction  the      eastern 
Crown  would  at  once  keep  in  its  own  hands  the  means  ^"coiwuaj^*^ 
of  enforcing  obedience  to  the  charter,  and  at  the  same  J 

time  prevent  the  destruction  of  it  by  reason  of  slight 
and  unintentional  deviations  from  it-  If  I  thought  that  *'*'^'*  ^' 
the  decision  of  the  case  depended  upon  the  correctness 
of  the  argument  to  which  I  have  just  referred,  I  would 
be  very  strongly  inclined  to  concur  in  it.  But  a  view  of 
the  case  which,  so  far  as  I  can  collect,  was  not  under 
the  consideration  of  the  Court  of  Queen's  Bench  at  all, 
has  been  submitted  to  us,  viz.  that,  quite  independent 
of  the  peculiar  wording  of  the  charter,  and  whether  the 
provisions  contained  in  it  be  directions  or  conditions, 
there  appeared  upon  the  record  that  there  has  been  such 
an  abuse  and  misuser  of  the  privileges  conferred  by  the 
charter  as  entitled  the  Crown  to  have  it  annulled ;  and 
the  argument  of  the  learned  counsel  on  behalf  of  the 
Crown  has  satisfied  me  that  this  is  the  correct  legal 
conclusion  upon  the  facts  appearing  upon  the  record. 
I  find  it  laid  down  that  a  corporation  may  be  dissolved 
for  either  of  these  two  causes,  misuser  or  abuse ;  and 
that  there  is  a  tacit  or  implied  condition  annexed  to  all 
such  grants  as  the  present,  that  they  shall  not  be  mis- 
used or  abused,  and  that,  if  they  be,  the  charter  or  fran- 
chise is  forfeited.  In  Rex  v.  The  City  of  London  (a) 
Lord  Holt  lays  down,  in  regard  to  a  corporation  or  a 
body  politic  to  which  a  trust  is  annexed,  that  any  mal- 
administration of  it  is  a  cause  of  forfeiture,  and  that  it 
may  therefore  be  dissolved ;  and  again,  in  The  City  of 
Londan  v.  Vanacre  {b\  the  same  eminent  Judge  states 

(o)  Skinntr,  310.  (6)  \1  Mod,  271. 
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1853.        that  all  franchises  are  granted  upon  condition  that  thej 
~EA»TKtLH~  B^^l^  ^  ^^^y  executed  according  to  the  grant,  and  if 
^^pany^^  the  parties  to  whom  they  are  granted  neglect  to  perform 
ip.    I*  the  terms  of  the  patent  it  may  be  repealed  by  scire 

facias.  In  ComyrCs  Digest,  title  Franchiae  (G  3.)^  it 
is  stated  that  a  franchise  or  a  corporation  may  be 
forfeited  by  breach  of  the  trust  upon  which  they  were 
granted  and  perversion  of  the  end  of  the  grant  or 
institution;  and  Mr.  Justice  Blackstane  in  his  Com- 
mentaries, YoL  1,  p.  485,  lays  it  down  that  a  charter 
is  forfeited  by  abuse  of  its  franchises;  'Mn  which  case 
the  law  judges  that  the  body  politic  has  broken  the 
condition  upon  which  it  was  incorpprated,  and  thereupon 
the  incorporation  is  void."  It  seems  to  me  that  this  is 
the  consequence  which  the  law  attaches  to  misuser  or 
abuse  of  a  charter,  and  that  the  Crown  could  not  legally 
grant  a  charter  with  a  proviso  that,  in  the  event  of  a 
misuser  or  abuse,  it  should  be  reserved  to  the  Crown,  of 
itself  only,  to  revoke  or  make  void  the  grant  either 
absolutely  or  upon  terms.  In  my  judgment,  the  law 
intervenes  upon  the  misuser  or  abuse  of  a  charter,  and 
that  it  therefore  becomes  voidable,  and  that  the  Crown 
has  no  power  to  intercept  the  operation  of  the  law  upon 
it.  Slight  deviations  from  the  provisions  of  a  charter- 
would  not  necessarily  be  either  an  abuse  or  a  misuser  of 
it,  and  would  therefore  be  no  ground  for  its  annulment, 
although  it  would  be  competent  for  the  Crown,  by  apt 
words,  to  make  the  continuance  of  the  charter  con- 
ditional upon  the  strict  and  literal  performance  of  them. 
The  authorities  to  which  I  have  referred  have  satisfied 
me  that,  quite  independent  of  the  question  whether  the 
provisions  in  the  charter  be  in  the  nature  of  directions 
or  conditions  properly  so  called,  if  there  has  been  a  mis- 
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user  or  abuse  of  it,  it  thereby  becomes  subject  to  be        ]853. 
anuulled  by  the  judgment  of  a  competent  Court  of  Law ;     eastern 
and  that  the  real  question  in  the  present  case  is.  Does  Amhifelaoo 
there  or  not  appear  on  the  record  that  there  was  such    ^  J- 
conduct  on  the  part  of  the  Directors  (being  the  managing 
body  of  the  Company)  as  amounted  to  a  misuser  or      ^f^rtinB. 
abuse  of  the  charter?    And,  after  the  best  consideration 
I  can  give  to  the  questioui  I  think  it  does  so  appear. 

The  charter  was  for  the  purpose  of  enabling  a  Cor- 
poration to  trade :  and  it  provided  that,  before  any  trading 
was  commenced,  5O,0O0iL  of  the  capital  should  be  paid 
up,  and  a  certificate  to  that  effect  delivered  by  the 
Directors  to  the  President  of  the  Board  of  Trade. 
These  provisions  were,  in  my  opinion,  of  the  utmost 
importance.  The  actual  payment  of  so  lai^  a  sum  as 
50,000/.  was  eminently  calculated  to  prove  the  honesty 
and  bona  fides  of  the  enterprise,  and  to  justify  the  Crown 
in  granting  to  certain  individuals  the  extremely  valu- 
able privilege  of  trading  witli  a  limited  responsibility, 
thereby  conferring  upon  them  a  very  considerable  ad- 
vantage over  the  others  of  Her  subjects,  who  might 
engage  in  the  same  trade.  It  would  also  afford  to 
persons,  entering  into  contracts  and  doing  business  with 
the  Company,  a  present  and  tangible  fund  for  the 
performance  of  its  engagements :  and  the  certificate  to 
the  Board  of  Trade  would  naturally  satisfy  every  one 
that  this  sum  had  been  really  paid  up.  Now  the  record 
shews,  not  merely  that  this  sum  was  not  paid  when  the 
Company  began  to  trade,  but  that  the*  Directors  know- 
ingly delivered  to  the  President  of  the  Board  of  Trade 
a  false  certificate  that  it  had  been  so  paid.  In  my 
opinion,  such  conduct  amounted  to  a  gross  abuse  and 
n)lsuser  of  the  privileges  conferred  by  the  charter^  and 
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1858.  that,  quite  independent  of  the  form  of  language  in  which 
Eastern  ^^  "  framed,  the  Corporation,  so  conducting  itself  by  its 
^(S*mJ^y°^  governing  body,  forfeited  the  franchise  conferred  upon 
TbeQcjEBN  *^®™*  I^  ^^  *  proceeding  in  direct  defiance  of  the 
provisions  of  the  charter,  accompanied  by  a  wilful  false 
Martin  B.  gt^tement  to  the  President  of  the  Board  of  Trade,  in 
regard  to  a  matter  which  the  charter  required  to  be 
stated  with  truth.  I  have  had  some  doubt  whether  the 
misuser  or  abuse  should  not  have  been  distinctly  or  in 
terms  averred  in  the  writ  as  such :  but,  after  much  con- 
sideration, I  am  satisfied  that  this  is  a  matter  of  law  to 
be  taken  judicial  notice  of  by  the  Court:  and,  as  it 
appears  upon  the  record  that  the  Company  commenced 
trading  without  60,000il  being  paid  up,  and  that  the 
Directors  falsely,  to  their  own  knowledge,  certified  to  the 
President  of  the  Board  of  Trade  that  it  had  been  paid^ 
I  think  I  am  bound  to  take  judicial  notice  of  these  facta; 
and  they,  in  my  judgment,  constitute  such  an  abuse  and 
misuser  of  the  charter  in  point  of  law  as  entitle  the 
Crown  to  have  it  declared  forfeited,  and  repealed  by  scire 
fiicias. 

For  these  reasons  I  am  of  opinion  that  the  Crown  is 
entitled. to  the  judgment  of  this  Court,  and  that  the 
judgment  of  the  Court  of  Queen's  Bench  ought  to  be 
affirmed. 

TaifimniJ.  Talfourd  J.  Two  principal  questions  are  raised  in 
this  case.  First :  whether  the  directions  in  the  charter 
granted  to  the  defendants,  that  the  sum  of  50,000/.  at 
the  least  shall  be  paid  up  within  twelve  calendar  months, 
and  that  the  Company  shall  not  begin  business  until 
three  of  the  Directors  shall  have  certified  to  the  Presi- 
dent of  the  Board  of  Trwle  that  one  half  of  the  capital 
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has  been  subscribed  for,  and  50^0002.  at  the  least  paid        1853. 
up,  which  are  alleged  to  have  been  disobeyed  by  the      EAWEaK 
commencement  of  business  by  the  Corporation  before  Archipblaoo 

J  r  Company 

the  payment  of  the  stipulated  sum,  and  by  a  certificate  ▼• 

of  the  Directors  certifying,  with  conscious  falsehood, 
that  such  payment  had  been  made,  are  conditions  on  TaybmrdJ. 
the  breach  of  which  a  scire  facias  would  lie,  if  the 
charter  contained  no  express  proviso  for  its  avoidance 
on  such  violation.  And,  secondly :  if  they  are  such 
conditions,  whether  the  right  of  the  Crown,  to  avoid 
the  charter  by  the  prerogative  writ  of  scire  facias,  is,  by 
virtue  of  the  proviso  enabling  Her  Majesty  to  revoke 
the  charter  by  writ  under  the  great  seal  or  sign  manual 
for  non-compliance  with  any  of  the  conditions  expressed 
on  it,  is  suspended  until  after  revocation  by  such  summary 
proceeding.  I  think  the  directions,  which  have  been 
so  violated,  are  conditions  in  respect  of  which  scire 
facias  may  be  brought  in  the  ordinary  way,  by  a  relator 
with  the  sanction  of  the  Attorney  General's  fiat,  and 
that  the  special  power  of  revocation  does  not  suspend 
that  constitutional  remedy ;  and  that,  consequently,  the 
present  declaration  is  good  without  alleging  a  special 
revocation  by  the  Crown.  The  answer  in  the  affirmative 
to  the  first  of  these  questions  seems  scarcely  to  be  dis- 
puted by  the  learned  Judges  who,  in  the  Court  below, 
expressed  opinions  favourable  to  the  motion  in  arrest  of 
judgment:  and  the  elaborate  argument  of  Mr.  Justice 
Coleridge  proceeds  on  the  concession  that  the  directions 
are  in  the  nature  of  conditions,  for  breach  of  which  in 
the  absence  of  special  provision  a  scire  facias  might  be 
supported ;  and,  when  regard  is  had  to  the  language  of 
the  grant,  "  subject  to  the  dtrections  and  promeions  in  Our 
Royal  charter  contained/*  and  also  to  the  language  of  the 
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proviso  relied  on  by  the  defendants,  purporting  that  the 
„  special  power  of  revocation  may  be  applied  to  the  breach 

Archipelago  ^^  of  the  directions  and  conditions  in  the  charter  contained,^ 
it  seems  to  be  clear  that  such  interpretation  is  right  If  so, 
the  whole  case  resolves  itself  into  the  question  whether  the 
special  power  of  summary  revocation  must  be  exercised, 
before  a  scire  facias  can  be  maintained  for  the  breaches 
alleged  in  the  declaration  and  found  by  the  jury.  This 
question  involves  the  consideration  whether,  supposing 
such  intention  to  be  manifested  by  the  proviso,  it  is  a 
purpose  which  it  is  competent  for  the  Crown  to  effect- 
uate, or  whether  the  attempt  would  not  be  beyond  the 
legitimate  exercise  of  the  prerc^tive,  involving  a  partial 
resignation  of  powers  which  are,  in  truth,  protection  of 
the  rights  of  the  subject,  though  having  the  natne  of 
<^  prerogative,"  and  substituting  for  the  constitutional 
power  so  relinquished  a  novel  species  of  arbitrary  dis- 
cretion. But  it  is  not  necessary,  in  the  view  I  take  of 
the  case,  to  determine  whether  the  maxim,  Non  potuerit 
Rex  gratiam  facere  cum  injuria  et  damno  aliorum 
(3  Inst.  236),  applies  to  the  discretion  supposed  to  be 
assumed  by  the  Crown  in  this  charter :  it  is  sufficient 
for  the  argument  to  contend  that  a  new  restriction  on 
the  ancient  remedy  by  scire  facias,  beyond  that  implied 
in  the  necessity  for  the  Attorney  GeneraPs  fiat,  cannot 
be  implied  from  doubtful  words,  but  should,  at  least,  be 
clearly  and  unequivocally  expressed.  The  conditions 
which  in  this  case  were  broken  relate  to  rights  and 
liabilities  of  public  import ;  conditions  directly  affecting 
the  rights  of  parties  who  might  deal  with  the  Company 
in  their  corporate  capacity,  on  the  faith  of  their  having 
in  hand  at  the  time  of  their  commencing  business  the 
subscribed  capital  of  50,000/.,  and  on  the  truth  of  the 
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ceiti6cate,  which,  being  made  << sufficient  evidence^  of       ig^d. 
the  fact  certified^  directly  affects  strangers  by  its  fidse-      EAiTERN 
hood.     Can  it  be  hnplied  that  the  Crown  intended  to  ^  oTm^ny?^ 
deprive  parties  who  might  be  seriously  aggrieved  by  ^ 

such  wilful  misconduct  of  their  remedy,  because  it  has 
sought,  perhaps  inconsistently  and  ineffectually,  to  secure  ^FitifMard  J. 
to  itself  a  more  summary  means  of  redress  ?  In  con- 
sidering the  effect  of  the  conduct  of  the  Directors  in 
certifying  falsely  to  the  Crown,  I  regard  the  commence- 
ment of  business  without  a  true  certificate  as  a  breach 
of  the  express  condition,  not  as  an  independent  abuse  of 
the  franchise.  ^^To  certify  **  must,  I  apprehend,  mean 
to  certify  truly:  and  therefore  I  do  not  found  my  opinion 
on  the  position  which,  if  the  charter  were  silent  on  the 
subject  of  the  certificate,  I  should  maintain,  that  the 
falsehood  of  the  certificate  was  in  itself  an  abuse  of  the 
franchise,  which  would  work  a  forfeiture  of  the  charter. 
It  is  said  that  the  proviso  for  revocation  will  be  incapable 
of  effectual  operation  unless  it  be  construed  as  rendering 
the  special  act  of  the  Crown  a  condition  precedent  to 
the  subject's  remedy,  and  that,  bebg  bound  if  possible 
so  to  construe  the  charter  as  to  give  effect  to  every 
word  of  it,  we  ought  to  read  a  proviso,  apparently  sub- 
jecting the  grantees  to  a  peculiar  liability,  as  extending 
to  them  immunity  and  protection.  It  is  no  doubt 
difficult  to  find  any  sensible  interpretation  for  that  part 
of  the  proviso  which  enables  the  Crown  to  revoke  an 
conditions;  for  this  seems  almost  to  amount  to  a  contra- 
diction in  terms;  but  the  difficulty  will  be  rather  in- 
creased than  removed  by  holding  that  the  scire  facias  is 
suspended.  It  may  also  be  difficult  to  determine  what 
the  precise  effect  of  a  special  revocation  by  the  Crown 
would  be ;  whether  it  might  or  might  not  be  pleaded  by 
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1853.        the  subject  in  a  proceeding   by  the  Corporation  still 

Eastern       assaniing  to  act:  but  it  may  well  be  that  those  diffi- 

^Own'wa^^^  culties  Were  not  foreseen,  and  that  the  object  was  to 

Th  Or         8^^®  *  summary  power  to  the  Crown,  consistent  with 

the  ordinary  rules  of  law  and  practice,  without  intending 

TatfaurdJ.     ^^  abolish  or  suspend  the  ordinary  prerogative  remedy. 

Those   difficulties   may  be   met  by  the  suggestion  of 

absurdities  which   would  arise   in  the  enforcement  of 

the  special  proviso;  but,  as  the  difficulties  arising  from 

either  construction  have  been  fully  considered  by  the 

Lord  Chief  Justice  of  the  Court  of  Common  Pleas, 

whose  judgment  I  have  had  the  advantage  of  reading, 

I  prefer  referring  to  his  arguments,  as  he  will  state  them, 

to  anticipating  them  in  less  appropriate  language. 

Let  it  however  be  assumed  that  the  arguments  for 
the  convenience  of  the  construction  of  the  defendants 
predominate  ever  so  greatly  over  those  which  can  be 
suggested  for  the  prosecution :  I  still  hold  the  convic- 
tion that  they  do  not  justify  that  violence  to  language 
which  the  argument  for  the  defendants  requires.  The 
rule,  that  we  must,  if  possible,  give  effect  to  all  the  words 
of  a  statute,  charter  or  deed,  does  not  extend  to  the 
introduction  of  words  which  are  not  contained  in  it,  so 
as  to  change  a  proposition  to  its  converse.  In  order  to 
sustain  that  argument,  we  must  construe  the  proviso  as 
if^  instead  of  merely  empowering  the  Crown  to  revoke 
in  certain  modes  for  certain  conditions  broken,  it  had 
run  thus:  "Provided  always  and  We  do  hereby  will 
and  declare  that,  noiioithatanding  the  said  Corporation 
shall  fail  to  enter  into  and  execute  such  deed  of  settle- 
ment as  aforesaid,  and  to  deposit  a  copy  thereof  within 
the  period  before  limited  in  that  behalf,  and  subject  as 
aforesaid,  and  notwithsta'nding  the  said  Corporation  shall 
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fUl  to  complj  with  any  other  the  directions  and  con«        1853. 
ditions  in  these  Our  letters  patent  contained,  yet  these      Eastern 
Our  letters  patent  shall  remain  in  full  force,  vigor  and  ^  c^mpuly^** 
effect,  in  no  manner  annulled  by  any  such  disobedience,  J- 

unless  We,  Our  heirs  and  successors,  shall  by  some 
writing  under  the  great  seal  or  sign  manual  revoke  and  Taffimrd  J. 
annul  this  Our  royal  charter,  which  it  shall  be  lawful 
for  Us  to  do,  either  absolutely  or  on  such  terms  and 
conditions  as  We  shall  think  fit."  If  the  argument  for 
the  defendants  concedes  that  without  the  proviso  the 
scire  facias  would  lie  for  the  conditions  broken,  it  must 
go  the  full  length  of  contending  that  the  proviso  I  have 
supposed  is  implied  in  the  proviso  of  the  charter;  and  I 
am  aware  of  no  authority  in  which  the  maxim  of  con- 
struction, requiring  effect  if  possible  to  be  given  to  every 
part  of  a  charter  or  instrument,  has  ever  been  held  to 
work  such  a  transformation  as  this.  It  is  a  possible 
thing  that  words  should  be  without  meaning,  or  that 
their  meaning  should  be  too  deep  for  judicial  acuteness 
to  fathom :  but  it  does  not  follow  that  therefore  a  Court 
is  at  liberty  to  introduce  new  and  different  language,  in 
order  that  something  which  is  not  expressed  may  be 
reasonably  construed. 

I  therefore  think  the  declaration  sufficient  without 
alleging  a  revocation  by  the  great  seal  or  sign  manual ; 
and  that  the  judgment  of  the  Court  of  Queen's  Bench 
should  be  affirmed. 


WiLLLAJis  J.  The  circumstances  of  this  case,  and 
the  points  on  which  the  decision  of  it  ought  to  depend, 
have  been  so  fully  and  clearly  explained  in  the  judg- 
ments of  the  Judges  of  the  Court  of  Queen*s  Bench, 
that  I  do  not  propose  to  make  any  further  statement  of 
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them.     I  shall  also  assume  that  the  directioos  in  the 
Eastern      c^^^^^ter  in  question   are   in   effect  conditions^  for  the 
Aechipelago  breach  of  which  the  charter  would  have  been  forfeited 

Company. 

V.  and  this  proceeding  by  scire  facias  would  beyond  all 

controversy  be  sustainable,  supposing  the  charter  did 
not  contain  any  proviso ;  because  on  this  point  I  believe 
the  Judges  of  this  Court  are,  and  always  .have  been, 
unanimous.  The  only  question  which  I  shall  consider 
is,  Whether  the  ordinary  proceedings  by  scire  facias  are 
in  any  way  controlled  or  qualified  by  the  introduction 
of  the  proviso:  and  I  am  of  opinion  that  they  are  not 

It  is  contended,  in  support  of  the  writ  of  error, 
that  they  are  controlled  by  the  proviso,  to  this  extent, 
viz.  that  they  are  not  sustainable  at  all,  either  by  the 
Crown  itself,  or  by  a  subject  authorized  by  the  fiat  of 
the  Attorney  General,  unless  they  have  been  preceded 
by  a  revocation  of  the  charter,  under  the  great  seal  or 
the  sign  manual  of  the  Queen.  It  is  unnecessary  to  give 
any  opinion  whether  the  Crown  has  the  power,  after 
having  deemed  it  proper  to  insert  a  condition  in  a 
charter,  to  superadd  a  reservation  that  a  breach  of  that 
condition  shall  not  be  followed  by  its  legal  consequences; 
one  of  which  is  that  the  charter  may  be  repealed  in  the 
ordinary  course  of  law  by  scire  facias ;  it  is  enough  to 
say  that  I  think  such  a  reservation,  if  it  be  legal,  cannot 
be  created,  unless  by  express  words  or  necessary  impli- 
cation, and  cannot  arise  on  mere  surmise  or  conjecture. 
Now,  it  cannot  be  argued  that  the  charter  contains  any 
express  reservation  of  this  kind :  and  therefore  the  only 
question  is,  whether  it  must  necessarily  be  implied* 
There  are  three  main  grounds  on  which  it  has  been 
contended  that  such  necessary  implication  arises.  First : 
it  is  contended  that  the  legal  maxim  '*  expressio  unius 
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est  ezclusio  alterius"  (or,  as  it  is  sometimes  worded,  1853. 
''ezpressum  facit  cessare  tacitam")  applies,  for  that  the  eastern 
express  declaration  in  the  proviso,  that,  in  case  of  non-  ^^^^^**® 
compliance  with  the  conditions,  the  Crown  may  revoke  ^  Y- 
and  make  void  the  charter  under  the  gpneat  seal  or  sign 
manual,  excludes  every  other  mode  of  revocation  or  ^<'K««wJ- 
annulment ;  but  this  maxim  of  law  is  by  no  means  of 
universal  or  conclusive  application.  For  example :  it  is  a 
familiar  doctrine  that,  though,  where  a  statute  makes 
unlawful  that  which  was  lawful  before  and  appoints  a 
specific  remedy,  that  remedy  must  be  pursued  and  no 
other,  yet,  where  an  offence  was  antecedently  punish- 
able by  a  common  law  proceeding  as  by  indictment, 
and  a  statute  prescribes  a  particular  remedy  in  case  of 
disobedience,  that  such  particular  remedy  is  cumulative, 
and  proceedings  may  be  had  either  at  common  law  or 
under  the  statute.  Accordingly,  if  the  intention  of  the 
proviso  were  to  give  a  remedy  in  addition  to  that  by 
way  of  scire  facias,  it  is  plain  that  the  maxim  would  be 
inapplicable,  just  as  in  the  common  case  of  the  proviso 
for  revocation  in  letters  patent  for  inventions.  It  is 
however  contended,  secondly :  that  the  proviso  cannot 
operate  as  a  remedy  in  addition  to  that  by  way  of  scire 
facias,  and  therefore  that  it  cannot  operate  at  all,  unless 
as  a  condition  precedent  to  that  remedy.  The  proviso, 
I  concede,  is  so  worded  that  a  revocation  by  writing 
under  the  great  seal  or  sign  manual  of  the  Queen 
would  be  ineffectual  per  se,  notwithstanding  the  writing 
afilrmed  that  the  Corporation  had  failed  to  comply  with 
the  conditions,  and  explicitly  stated  in  what  that  non- 
compliance consisted.  It  would,  I  admit,  be  necessary, 
in  order  to  make  the  revocation  by  the  Crown  operative, 
to  prove   the   truth  of   the   matters  so  affirmed  and 
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alleged.  And  I  will  not  dispute  (though  I  think  the 
point  by  no  means  clear)  that  the  non-compliance  with 
the  conditions  might  be  relied  on,  without  a  scire  facias, 
as  a  forfeiture,  in  any  action  in  which  the  validity  of 
the  charter  was  contested,  although  such  a  revocation 
by  the  Crown  had  not  taken  place,  equally  as  if  it  had. 
But  I  deny  it  to  be  a  necessary  inference,  from  the  fact 
that  the  proviso  is  so  framed  that  it  cannot  operate  as 
an  additional  remedy,  that  it  was  not  intended  so  to 
operate.  I  cannot  believe  that  it  was  really  meant  that 
the  Crown  was  to  enquire  and  deliberate  whether  the 
conditions  had  been  broken,  and,  after  such  enquiry  and 
deliberation,  to  affirm  (if  it  were  deemed  just  to  do  so) 
that  such  a  breach  had  occurred,  and  to  revoke  the 
charter  under  the  great  seal,  and  that  afterwards,  by 
reason  of  a  jury  not  being  satisfied  that  the  Sovereign's 
affirmation  was  true,  that  affirmation  should  be  set  at 
nought,  and  the  solemn  act  of  revocation  under  the 
great  seal  be  regarded  as  a  nullity.  This  supposition  is 
so  improbable,  that  I  think  it  justifiable  to  believe  that 
the  real  intention  was  that  the  act  of  revocation  by  the 
Queen  should  operate  as  an  additional  remedy,  though 
that  intention  may  have  been  marred  in  efifect  by  the 
inconsiderate  mode  in  which  the  proviso  has  been 
penned.  The  third  and  remaining  argument,  in  sup- 
port of  the  writ  of  error,  is  founded  on  the  circumstance 
that  the  proviso  confers  on  the  Crown  authority,  in  case 
of  a  breach  of  condition,  to  revoke  and  make  void  the 
charter,  either  absolutely  or  under  such  terms  and  con- 
ditions as  the  Crown  shall  think  fit  And  it  is  contended 
that  the  Crown  would,  in  effect,  be  deprived  of  this 
discretion,  if  the  subject  might  repeal  the  charter  abso- 
lutely, by  proceeding  in  scire  facias,  for  a  breach  of 
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condition  of  such  a  venial  nature  that  the  Oown  might 

think  it  fit  to  revoke  only  on  certain  terms  and  condi-      Eastern 

tions.     But  it  seems  to  rae  that  such  discretion  is  con-  ^  cotddmy^^ 

ferred  on  the  Crown  by  the  proviso  in  words  only,  and 

not  in  reality.     For  no  other  mode  of  revocation  would. 


as  it  seems  to  me,  be  practicable  but  an  absolute  one : 
I  confess  that  I  am  unable  to  understand  what  is  meant 
by  a  '^  revocation  on  terms  and  conditions,"  or  in  what 
other  mode  the  charter  could  be  modified  than  by 
granting  a  new  one.  This  obscurity  appears  to  me  to 
afiford  another  proof  that  the  proviso  was  drawn  by  some 
one  who  had  not  duly  considered  the  subject  of  it,  and 
another  reason  for  denying  that  from  the  terms  of  it 
such  reservation  as  is  su^ested  must  necessarily  be 
implied.  I  may  add  that  such  an  implication  would  be 
in  violation  of  the  established  general  rule  that  affirma- 
tive words  shall  not  have  a  negative  operation.  For 
these  reasons  I  am  of  opinion  that  the  judgment  should 
be  affirmed. 


The  Queen. 
WiOiam  J. 


Platt  B.  In  this  case  a  writ  of  scire  facias  issued 
for  the  repeal  of  letters  patent  granted  by  the  Crown  to 
John  Mehille,  Philip  Anstruther  and  others,  authorizing 
the  incorporation  of  The  Eastern  Archipelago  Company. 
The  letters  patent  were  dated  the  17  th  June^  in  the 
11  th  year  of  the  reign  of  Queen  Victoria^  and  granted 
**  subject  to  the  directions  arid  provisions  therein  contained." 
One  of  the  directions  was  that  the  sum  of  100,000/., 
being  half  the  amount  of  the  capital,  should  be  sub- 
scribed for  within  twelve  months  firom  the  date  of  the 
letters  patent ;  another,  that  the  sum  of  60,000iL  should 
be  paid  up  within  the  same  period ;  another,  that  the 
said  partnership  should  not  begin  business  until  it  should 
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1853.  have  been  certified  to  the  President  of  the  Board  of 
Eastekn  Trade,  by  at  least  three  of  the  Directors  of  the  Company, 
^Com'^nr''  ^^^  *^  ^"^^  ^°«  ^^^^^^  ^®  ^*P''^^  ^^  ^®"  subscribed 
The  QuEiN.  ^^^'  *"^  *®  ^"°^  ^^  50,000/.  at  the  least  paid  up.  The 
letters  patent  also  directed  that  the  grantees  and  other 
^^'  ®'  members  for  the  time  being  of  the  Corporation  should, 
within  one  year  from  the  date  of  the  grant,  enter  into 
and  execute  a  proper  deed  of  copartnership  and  settle- 
ment, and  lodge  a  copy  of  such  deed  of  settlement 
within  the  aforesaid  period  of  one  year  with  the  Board 
of  Trade.  The  letters  patent  also  contidned  the  following 
proviso.  "  Provided  always,  and  We  do  hereby  will  and 
declare,  that,  in  case  the  said  Corporation  shall  fail  to 
enter  into  and  execute  such  deed  of  settlement  as  afore- 
said, and  to  deposit  a  copy  thereof  within  the  period 
before  limited  in  that  behalf,  and  subject  as  aforesaid, 
or  in  case  the  said  Corporation  shall  not  eomphf  with  any 
other  the  directions  and  conditions  in  these  Our  letters 
patent  contained^  it  shall  be  lawful  for  Us,  Our  heirs  and 
successors,  by  any  writing  under  the  great  seal  or  under 
the  jsign  manual  of  Us,  Our  heirs  and  successors,  to 
revoke  or  make  void  this  our  royal  charter,  and  every 
clause,  matter  and  thing  therein  contained,  either  abso- 
lutely, or  under  such  terms  and  conditions  as  We  or  they 
shall  think  fit."  This  proviso  was  immediately  succeeded 
by  the  following  one.  **  Provided  always  that,  notwith- 
standing anything  herein  contained,  it  shidl  be  lawful 
for  Us,  Our  heirs  and  successors,  either  under  Our  great 
seal  or  any  writing  under  the  sign  manual  of  Us,  Our 
heirs  and  successors,  at  any  period  after  the  expiration  of 
twenty  one  years  from  the  date  of  these  presents,  to  re- 
voke or  make  void  this  Our  royal  charter  and  every  clause 
matter  and  thing  therein  contained,  or  to  add  such  modi- 
fications, conditions  and  provisions  as  We  or  they  shall 
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thiDk  fit"    The  scire  facias  suggested,  amongst  other        }S53. 
matter,  that  the  sum  of  60,000/.  had  not  been  paid  up      EAgTKRN 
within  twelve  calendar  months  from  the  date  of  the  ^  comi^Siy^^ 
letters  patent ;  that,  although  the  said  partnership  had    ^^^  Qoeek 
begun  business,  yet  when  the  said  partnership  so  began 
business  the  sum  of  50,0002^  had  not  been  paid  up ; 
that,  although  the  partnership  had  begun  business,  it  had 
not  been  certified  to  the  President  of  the  Board  of  Trade 
by  at  least  three  of  the  Directors  of  the  said  Company 
that  at  least  one  half  of  their  capital  had  been  subscribed 
for  and  the  said  sum  of  50,0002.  at  the  least  paid  up. 

The  Company  in  answer  to  these  suggestions  averred 
in  the  6th  plea  that  the  60,0002^  had  been  paid  up 
within  the  period  of  twelve  calendar  months  firom  the 
date  of  the  letters  patent;  in  their  10th  plea,  that  at 
the  time  the  partnership  began  business  the  sum  of 
50,0002.  had  been  paid  up;  in  their  12th  plea,  that 
when  the  partnership  began  business  it  had  been  cer- 
tified to  the  President  of  the  Board  of  Trade  by  three 
of  the  Directors  of  the  said  Company  that  at  least  one 
half  of  the  capital  had  been  subscribed  for  and  the  said 
sum  of  50,00021  paid  up ;  and  in  the  13th  plea  that  at 
the  time  of  giving  the  said  certificate  the  sum  of  50,0002. 
had  been  paid  up.  The  rest  of  the  pleadings  do  not 
affect  the  question  raised  by  the  writ  of  error.  On  the 
trial,  the  jury  found  upon  the  issues  joined  on  the  6th, 
10th  and  13th  pleas  for  the  Crown,  and  upon  the 
remaining  issues  for  the  plaintifis  in  error.  And,  the 
Court  of  Queen's  Bench  hiaving  upon  this  verdict  ^ven 
judgment  for  the  Crown,  two  questions  only  seem  to- 
me to  arise :  First,  was  the  payment  up  of  the  60,0002., 
within  twelve  calendar  months  from  the  date  of  the 
letters   patent   before   the   Directors  certified    to    the 
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1853.  President  of  the  Board  of  Trade  and  the   Company 

Eabtbbn  l^cgan   business,    a  condition   the  non-performance  of 

^cSli^M^^  which  would  entitle  the  Crown  to  revoke  ito  grant? 

^   J:  Second,  could  the  Crown  issue  a  scire  facias  to  effect 

TheQoiBN. 

that  revocation?  With  regard  to  the  first  question: 
^'^^^'  the  letters  patent,  by  stating  specifically  in  the  outset 
that  the  grant  was  made  subject  to  the  directions  and 
provisions  therein  contained,  and  by  afterwards  reserving 
a  special  power  of  revocation  an  the  Compamfs  non-com" 
pUance  with  the  directions  and  conditions  therein  contained, 
shew  that  payment  of  the  50,00021  within  the  period 
assigned  was  a  condition  the  non-performance  of  which 
entitled  the  Crown  to  revoke  the  grant.  With  r^ard 
to  the  second  question:  it  has  been  insisted  that  the 
Crown,  by  the  introduction  of  the  first  proviso,  had 
limited  its  right  of  cancellation  to  the  two  modes  therein 
mentioned.  To  this  I  answer:  First,  that,  in  the 
absence  of  words  expressly  excluding  other  modes  of 
cancellation,  such  a  limitation  cannot  be  intended; 
Secondly,  that  the  Crown  could  not,  in  derogation  of 
the  right  of  the  public,  so  limit  and  fetter  the  exercise 
of  the  prerogative,  which  is  vested  in  the  Crown  for  the 
public  good.  The  Crown  cannot  dispense  with  any 
thing  in  which  the  subject  has  an  interest ;  Thomas  v. 
Waters  (a) ;  nor  make  a  grant  in  violation  of  the  com- 
mon law  of  the  land ;  2  RoU.  Abr.  164.  Prerogative  k 
Roy.  (T).  Thirdly:  that  the  context  shews  that  the 
power  and  remedies  reserved  by  that  proviso,  if  they 
were  capable  of  being  exercised  and  enforced,  were 
cumulative.  Had  the  letters  patent  ended  where  the 
first  proviso  begins,  the  grantees  would  have  derived 

(a)  Hardr,  443,  448. 
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from  it  a  franchise,  unlimited  in  point  of  time,  but  liable 

to  determination  by  scire  facias  in  the  event  of  an  abuse 

of  it,  or  the  non-performance  of  the  conditions  on  which  ^^^^**^ 

it  bad  been  granted.     Seeing  therefore  that  the  Crown 

bad,  by  the  ordinary  proceedings  at  law,  the  means  of 

cancellation  on  the  non-performance  of  the  conditions 

or  abuse  of  the  power  granted  by  the  patent,  and  that 

the  object  of  the  second  proviso  was  to  subject  the 

Company  to  greater  controul,  I  am  induced  to  think 

that  both  provisos  were  conceived  with  a  similar  design, 

and  were  introduced,  not  with  a  view  of  abridging  the 

rights  of  the  Crown,  but  to  reserve  to  the  Crown  a  more 

extensive  and  summary  controul  over  the  Company. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
payment  up  of  the  50,000/.  within  the  twelve  calendar 
months  and  before  the  Company  began  business  was  a 
condition:  that,  notwithstanding  the  first  proviso,  the 
remedy  by  scire  facias  remained:  and  that,  upon  the 
whole  record,  the  judgment  of  the  Court  of  Queen's 
Bench  should  be  afiirmed. 


Cresswbll  J.  (a).  This  charter  was  granted  by  the  Crutwtn  J. 
Crown,  for  the  purpose  of  incorporating  certain  parties, 
who  then  were,  or  thereafter  might  become,  members  of 
a  trading  copartnership;  and  they  were  thereby  made  a 
body  politic  and  corporate,  subject  to  the  directions  and 
provisions  of  that  charter.  The  charter  contained, 
amongst  others,  directions  and  provisions  that  100,00021, 
being  one  half  of  the  capital  intended  to  be  raised, 
should  be  subscribed  for  within  twelve  months  from  the 
date  of  the  charter,  and  50,000/.  paid  up  within  that 


(a)  Alderton  B.,  io  the  abttoncc  of  CreuwellJ,,  read  this  judgment. 
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1853.        period;   that  a  partnership  deed  should   be   executed 

Eabtbrm      ^^^  clauses  providing  for  the  management  of  the  con- 

^^m^y^^  cems  of  the  Company,  the  keeping  of  accounts  and 

The  QoEEN    P^P^ration  of  a  balance  sheet  to  be  produced  at  their 
annual   meetings;    and,  further,    that  the  partnership 

Cr€$$w€ilJ.  gij^^ij  jjQj.  commence  business  until  it  should  have  been 
certified  to  the  President  of  the  Board  of  Trade,  by  al 
least  three  of  the  Directors,  that  50,000£  had  been  paid 
up  (which  of  course  means  that  the  certificate  should  be 
true).  Of  these  directions  (which  in  this  charter  must 
be  treated  as  conditions)  some  appear  to  have  been 
firamed  with  the  object  of  protecting  the  shareholders, 
others  for  the  .protection  of  the  public.  The  clause 
prohibiting  the  commencement  of  business  until  capital 
to  a  certain  amount  had  been  paid  up  is  of  the  latter 
description,  and  extremely  necessary  6x  that  purpose, 
inasmuch  as  the  creditors  of  this  incorporated^copartner- 
ship  would  have  no  remedy  against  the  members,  but 
sgainst  thdr  corporate  property  only.  If,  then,  the 
corporation  under  colour  of  their  charter  began  to  trade 
before  they  were  authorized  so  to  do,  it  was  an  abuse  of 
their  charter,  which  worked  a  forfeiture,  and  rendered 
them  liable  to  have  it  cancelled  by  means  of  a  scire 
facias.  And  this  is  a  matter  in  which  the  subject  is 
interested :  the  abuse  of  the  firanchise  is  to  his  prejudice ; 
and  he,  ex  debito  justitise,  is  entitled  to  a  scire  fiu^ias  to 
procure  the  cancellation  of  it.  Every  franchise  granted 
by  the  Crown  is  subject  to  the  implied  condition  that  it 
shall  be  used  according  to  the  grant;  and  if  it  be  used 
otherwise  the  firanchise  is  forfeited.  Here  the  franchise 
of  being  a  corporation,  and  trading  as  a  corporation, 
was  to  bie  exercised  when  a  capital  of  50,00021  had  been 
paid  up :  without  any  express  condition  this  would  have 
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been  subject  to  an  implied  condition  that  they  should        iS53. 
not  trade  otherwise ;  and  their  trading  as  a  corporation,      easterm 
when  not  authorized  to  do  so,  would  be  an  abuse  of  their  ^  oomMoy^^ 
charter.     If  the  question  in  Jthis  case  had  rested  simply    ^^^^  OggiN 
either  upon  the  ordinary  consequence  of  an  abuse  of  the 
charter,  or  the  breach  of  the  express  condition,  I  am     ^^'^'"^^  • 
not  aware  that  there  would  have  been  any  difference  of 
opinion.     All  would  have  agreed  that  the  charter  was 
forfeited,  and  might  be  repealed  by  scire  facias,  issued 
by  the  Attorney  General  acting  for  the  Crown,  or,  by 
his  permission,  at  the  instance  of  a  subject  ag^eved. 
But  it  is  contended  that  the  proviso,  introduced  after^ 
wards,  takes  away  both  from  the  Crown  and  the  subject 
the  right  to  proceed  in  that  mode.     ^'  Provided  always, 
and  We  do  hereby  will  and  declare,  that,  in  case  the 
said  Corporation  shall  fail  to  enter  into  and  execute 
such  deed  of  settlement  as  aforesaid,  and  deposit  a  copy 
thereof  within  the  period  before  limited  in  that  behalf, 
and  subject  as  aforesaid,  or  in  case  the  said  Corporation 
shall  not  comply  with  any  other  the  directions  and 
conditions  in  these  Our  letters  patent  contained,  it  shall 
be  lawful  for  Us,  Our  heirs  and  successors,  by  any 
writing  under  the  gpneat  seal  or  under  the  sign  manual 
of  Us,  Our  heirs  or  successors,  to  revoke  and  make  void 
this  Our  royal  charter,  and  every  clause,  matter  and 
thing  therein  contained,  either  absolutely,  or  under  such 
terms  and  conditions  as  We  or  they  shall  think  fit.** 
It  certainly  does  not  in  terms  take  away  any  right 
The  proviso  affects  to  confer  a  power,  not  to  take  any 
away :   the  words  are  aflSrmative  only ;  and,  in  other 
instruments  as  well  as  in  Acts  of  Parliament,  the  dis- 
tinction between  the  operation  of  affirmative  and  negative 
words  is  well  known.    Thus  in  Co,  Litt.  115.  a.  we  read : 
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1858.  "  there  is  also  a  diversity  between  an  Act  of  Parliament 
Eastbbn  ^^  the  negative  and  in  the  affirmative ;  for  an  affirmative 
^oTiiproy^^  Act  doth  not  take  away  a  custom."  And  again,  in  2 /iwt 
The  QuEKN  ^^'  **  ^'  ^^  *  maxim  in  the  common  law,  that  a  statute 
made  in  the  affirmative,  without  any  negative  expressed 
Cre$swea  .  ^^  implied,  doth  not  take  away  the  common  law."  Let 
us  see  then  whether  any  negative  is  to  be  implied  in 
this  charter.  The  maxim,  expressio  unius  est  exclusio 
alterius,  is  not  applicable.  Where  an  Act  of  Parliament, 
deed  or  other  instrument  uses  language  large  enough  to 
comprehend  several  things,  and  then  specifies  one  of 
them,  that  may  exclude  the  presumption  that  it  was 
intended  to  include  any  others.  Bat  the  right  to  issue 
a  scire  facias  to  repeal  a  patent,  rendered  void  by  abuse 
or  breach  of  condition,  does  not  arise  out  of  any  expres- 
sion in  the  instrument:  it  is  ^ven  by  the  common  law; 
and  the  maxim  would  equally  apply  to  the  proviso^ 
always  introduced  into  patents  for  inventions,  enabling 
the  Crown  in  certain  cases  to  revoke  by  declaration 
under  the  Privy  Seal.  And  there  is  no  foundation  for 
the  argument  on  behalf  of  these  defendants,  unless 
the  charter  is  read  thus :  **  Provided  that,  if  any  of  the 
conditions  contained  in  this  charter  be  broken,  although 
such  breach  may  involve  an  abuse  of  the  franchise 
granted,  it  shall  not  be  forfeited  or  repealed  by  scire 
facias,  unless  the  Queen  under  her  sign  manual  declares 
her  pleasure  that  it  should  be  so."  This  would  be 
altering  the  charter,  not  construing  it ;  and,  so  read,  it 
would  be  in  contravention  of  the  principle,  fully  recog^ 
nised  in  The  Earl  of  Cardigan  v.  Armiiage  (a),  that  to 
make  the  words  giving  an  express  liberty  or  right  have 

(a)  1  B.^a  197. 
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the  effect  of  controuling  and  limiting  that  which  would 

otherwise  exist  thej  must  be  very  plain.     Nor  can  I 

discover  any  reason  why  the  Crown  should  protect  the  '^^"^^^^'* 

patentees  from  forfeiture  for  an  abuse  of  the  franchise 

by  an  act  expressly  prohibited,  and  leave  all  other  abuses 

liable  to  be  dealt  with  according  to  the  course  of  the 

common  law.      But  it  is  said  that  such  alteration  is 

necessary  in  order  to  give  some  operation  and  effect  to 

the  proviso.     If  ^had  been  held  to  operate  so  as  to 

enable  the  Crown  to  decide,  without  being  liable   to 

question,  that  the  patent  is  or  shall  be  void,  it  would 

have  been  clearly  cumulative,  and  the  two  powers  might 

have  well  stood  together :  and  I  am  much  disposed  to 

think  that  the  framers  of  the  charter  intended  to  confer 

that  power,  although  they  may  have  failed  to  accomplish 

it     But,  if  the  Queen  could  not  decide  absolutely  and 

without  liability  to  dbpute  that  the  conditions  had  not 

been  fulfilled,  still   she   might   effectually  revoke   by 

declaration  under  the  great  seal,  if  a  case  for  revocation 

within*  the  terms  of  the  proviso  had  arisen ;  and  a  scire 

&cisa  for  that  purpose  would  not  be  necessary,  and  any 

subject  might,  in  any  legal  proceeding,  avail  himself  of 

such  revocation  by  proving  the  breach  of  condition ; 

and  in  this  case  also  the  proviso  would  not  be  inoperative. 

If  this  were  not  so,  the  clause,  instead  of  giving  any  new 

power,  would  only  clog  and  impede  the  proceedings  of 

the  Crown  by  rendering  the  revocation  under  the  great 

seal  necessary  as  a  preliminary  proceeding  to  the  issuing 

of  a  scire  facias.   But,  on  behalf  of  the  plaintiffs  in  error, 

it  is  said  to  confer  a  power  to  revoke  ^'subject  to  terms 

and  conditions,"  which  is  a  new  power  which  could  not 

coexist  with  the  common  law  power.     I  confess  myself 

unable  to  discover  what  is  meant  by  a  revocation  subject 
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1853.       ^o  terms  and  conditions.     If  it  is  to  be  read  as  "  con- 

Eastern     <i*tional  revocation,"  or  in  other  words  that  the  charter 

^ C^m^ao^^^  shall  be  revoked  unless  certain  things  are  done,  that  is 

_,    J*  future  only,  a  threat  to  revoke  and  not  a  revocation; 

TbeQoEKN.  .  . 

which  threat,  in  the  event  of  a  breach  of  condition, 

CrewotU  J.  might  equally  have  been  used  without  this  clause ;  and, 
in  such  case,  is  the  charter  to  be  void  from  the  time 
when  the  great  seal  is  affixed,  or  at  the  expiration  of 
the  time  allowed  for  fulfilling  the  terms  and  conditions.? 
If  the  latter,  is  a  second  instrument  under  the  great  seal 
necessary,  or  may  the  Crown  by  the  first  revoke  in 
futuro  ?  It  may  be  urged  that  the  expression  may  have 
another  meaning,  viz. :  that  revocation  shall  not  be  fol- 
lowed by  the  consequences  which  the  common  law 
attaches  to  a  revocation :  but  that,  I  apprehend,  is  a 
power  which  the  Crown  could  not  assume.  Another 
operation  ascribed  to  this  clause  is,  that  the  Crown,  by 
it,  obtains  the  sole  power  of  revoking  the  charter,  which 
would  otherwise  have  belonged  to  the  subject  also:  but 
it  would,  as  it  seems  to  me,  be  a  new  doctrine  to  hold 
that  the  Crown,  merely  by  reserving  to  itself  certain 
powers  in  a  grant  to  one  subject,  can  take  away  fix^m  all 
other  subjects  those  rights  which,  by  the  common  law, 
are  in  their  favour  annexed  to  such  grants.  If  it  be 
said  that  the  Queen  might  have  incorporated  the  Com* 
pany  for  trading  purposes  without  insisting  upon  any 
capital  being  paid  up,  so  that  commencing  business 
without  capital  would  be  no  cause  of  forfeiture,  it  seems 
to  me  to  be  a  sufficient  answer,  that  the  Queen  has  not 
done  so,  and  that  the  power  of  the  Crown  to  grant  a 
charter,  not  subject  to  a  certain  condition,  throws  no 
light  upon  the  question  whether  a  charter  granted 
subject  to  that  condition  is  forfeited  by  the  breach  of  it ; 
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nor  does  it  shew  that  the  Queen  can  grant  a  patent 
subject  to  conditions^  and  at  the  same  time  exempt  the 
patentee  from  the  consequences  annexed  by  the  common 
law  to  the  breach  of  those  conditions.  There  are  two 
other  meanings,  which,  as  it  seems  to  me,  may  be 
ascribed  to  the  proviso  quite  as  plausibly  as  those 
already  mentioned.  One  is,  to  hold  it  applicable  to 
those  conditions  or  directions  which  relate  to  the 
internal  affairs  of  the  Company  and  affect  its  members, 
but  not  the  public ;  and  then  it  would  indeed  give  the 
Queen  a  new  power  to  revoke  which  neither  she  nor 
the  subject  would  have  enjoyed  by  the  common  law. 
The  other  is,  that  she  may  revoke  subject  to  terms  and 
conditions  affecting  the  property  of  the  Corporation, 
which  upon  its  dissolution  would  go  to  the  Crown ;  a 
power  which  she  would  either  have  enjoyed  without  the 
clause,  or  which  she  could  not  assume  by  it,  a  power, 
moreover,  which  she  might  equally  exercise  if  the  patent 
were  repealed  by  scire  facias  issued  at  the  instance  of  a 
subject;  It  is  unnecessary  to  give  a  decided  opinion  as 
to  the  power  of  the  Crown  to  grant  a  charter  not  subject 
to  the  right  of  the  subject  to  contend  that  it  has  been 
forfeited  by  breach  of  a  condition,  in  which  he  has  an 
interest,  and  which  involves  an  abuse  of  the  charter;  for 
in  my  judgment,  founded  on  the  reasons  above  assigned, 
the  words  of  this  charter  do  not  shew  that  it  was 
intended  so  to  operate.  It  has  been  suggested  that 
great  injustice  may  be  done  if  this  charter  should  be 
held  forfeited  by  reason  of  some  literal,  but  not  sub- 
stantial, breach  of  condition :  if  the  breach  were  of  that 
nature  it  could  hardly  be  said  that  the  subject  is  entitled 
to  the  scire  facias  ex  debito  justitiae.  It  might  be  refused 
by  the  Attorney  Greneral,  just  as  he  would  lie  justified 
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in  the  exercise  of  his  judgment  in  refusing  a  writ  of 
error  in  a  criminal  case ;  or  the  proceeding  might  be 
stopped  by  a  nolle  prosequi.  All  that  we  can  know  on 
this  record  is  that  the  condition  has  been  broken :  and 
the  legal  consequences  of  a  breach  of  condition  must 
follow. 

For  these  reasons  I  am  of  opinion  that  the  judgment 
of  the  Court  below  must  be  affirmed. 


Parke  B. 


Pabke  B.  The  questions  in  this  case,  upon  which 
our  decision  must  depend,  appear  to  me  to  be  three. 

First:  Whether  the  charter  in  this  case  is  avoided 
sokly  by  reason  of  the  non-compliance,  by  the  Corpora- 
tion,  with  the  directions  and  conditions  contained  in  it, 
or  partly  by  a  matter  dehors  those  conditions,  and  not 
provided  for  by  them :  for,  if  it  be  for  matter  dehors  the 
conditions,  in  whole  or  in  part,  this  proceeding  by  scire 
facias  is  certainly  right.  Secondly,  whether,  if  it  be 
avoided  solely  for  non-compliance  with  those  terms  and 
conditions,  the  signification  of  Her  Majesty's  pleasure 
by  writing  under  the  great  seal  or  under  the  sign  manual 
is  a  necessary  step  to  the  avoidance  of  the  charter  in 
case  of  a  breach  ?  And,  thirdly,  if  it  be  so,  whether  the 
Crown  had  power  by  law  to  annex  such  a  superadded 
condition  in  its  charter.  The  second  question  depends 
entirely  upon  the  true  construction  to  be  given  to  the 
terms  of  the  charter  itself,  and  is,  I  think,  the  material 
question  in  the  case. 

I  am  of  opinion,  first,  that  this  proceeding,  to  revoke 
the  charter,  is  solely  for  breaches  of  the  directions  and 
conditions  contained  in  it,  and  not  for  matter  dehors 
the  charter,  and,  secondly,  that,  according  to  the  true 
construction  of  the  charter,  a  writing  under  the  great 
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seal  or  the  sign  manual  was  a  necessary  step  to  the        1863. 
avoidance  of  the  charter,  and,  thirdly,  that  the  Crown      Eastern 
could  if  it  so  pleased  impose  a  superadded  condition  to  Ajichipelago 

r  r  r  Company 

the  breach  of  express  conditions  in  a  charter,  that,  if  the    _,    J- 

special  directions  of  the  charter  should  not  be  complied 

with  and  the  Crown  should  signify  its  pleasure  by      -Pm"*«B« 

writing  under  the  great  seal  or  sign  manual,  the  charter 

then,  and  then  only,  should  be  void. 

As  to  the  first  point,  viz.  whether  this  proceeding  is 
for  the  violation  of  the  directions  and  conditions  of  the 
charter,  the  three  issues  found  for  the  Crown,  upon 
which  the  judgment  for  the  Crown  proceeded,  are :  first, 
that  the  sum  of  50,000/.  of  the  capital  of  the  Corporation 
was  not  paid  up  within  hoelve  calendar  months  from  the 
date  of  the  letters  patent;  secondly,  that,  at  the  time  the 
partnership  began  businessy  50,0002.  of  the  capital  had 
not  been  paid  up;  and,  thirdly,  that,  at  the  time  of  the 
certificate  given  by  three  of  the  Directors  of  the  Com* 
pany  that  50,000/.  at  least  of  the  capital  had  been  paid 
up  (which  certificate  was  a  condition  precedent  to  the 
permission  to  begin  business),  that  sum  had  not  been 
paid  up. 

Now  all  these  three  are  violations  of  the  express 
directions  and  conditions  of  the  charter,  or  of  a  condi- 
tion which  is  to  be  necessarily  implied  firom  them,  and 
would  have  been  no  causes  of  forfeiture  if  the  express 
conditions  had  not  been  inserted.  The  first  is  for  a 
direct  breach  of  an  express  direction  or  condition  con- 
tained in  the  charter,  viz.  the  payment  of  50,000/.  in 
twelve  calendar  months;  the  two  last  for  breaches  of  a 
direction  or  condition  implied  in  the  condition  or  direc- 
tion, that  the  Company  shall  not  begin  business,  until  it 
shall  have  been  certified  to  the  President  of  the  Board 
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1853.        ^f  Trade,  by  three  Directors,  that  60,000i  of  the  capital 
Eabtebn      ^^  ^®®°  P*^^  "P'  ^^  ^^  surely  to  be  necessarily  implied  in 

Archipelago  guch  ^  direction  or  condition,  that  the  certificate  is  a 
^.    ▼•  true  ane^  and  the  non-payment  of  the  50,000/L  at  the 

time  of  the  certificate,  and  at  the  time  of  beginning 
Piarke  B,  busincss,  are  breaches  of  the  direction  or  condition  not 
to  begin  business  till  after  such  certificate.  If  the  charter 
had  been  obtained  by  a  false  suggestion,  or  a  fraudulent 
concealment,  or  a  fraudulent  representation  of  facts,  the 
Crown  would  have  been  deceived,  and  the  charter 
would  have  been  void  at  common  law ;  and  so  it  would 
have  been  if  it  had  been  injurious  to  the  vested  interests 
of  other  subjects  {Rex  v.  Sir  OUoer  Butler  (a)),  and  so 
improvidently  issned,  and  this  at  common  law,  quite 
independently  of  any  directions  or  conditions  contained 
in  it;  and  a  scire  facias  would  unquestionably  have  been 
the  proper  mode  of  proceeding,  and  a  legal  incident  to 
try  the  question  of  the  validity  of  the  charter.  So  it 
would  if  the  charter  had  been  forfeited  by  a  neglect 
or  abuse;  that  being  a  breach  of  implied  conditions,  on 
which  the  charter  was  granted,  irrespective  of  those 
expressly  named  in  the  charter.  Nor  is  it  necessary  to 
question  the  proposition  contended  for  by  Mr.  fFilles, 
that  in  such  cases  the  scire  facias,  being  a  legal  incident, 
cannot  be  taken  away,  or  at  all  events  not  without 
express  words.  That  principle  would  not  apply,  if  the 
Crown  really  intended  to  make  the  signification  of  the 
royal  pleasure  an  additional  condition  to  the  avoidance 
of  the  charter  for  breaches  of  express  conditions,  and 
had  power  by  law  so  to  do.  In  all  the  cases  above 
supposed,  the  charter  would  have  been  void,  whether 

(a)  3  Lmf.  220. 


Parke  B. 
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the  express  conditions,  the  breaches  of  which  have  been        1853. 
found  by  the  jury,  had  been  violated  or  not ;  but  in  the      eastern 
present  case  the  fraud  on  the  Crown  by  giving  a  false  ^  CompMr"* 
certificate  avoided  the  charter,  not  on  the  ground  of    TheQuEBn. 
false  suggestion,  or  as  being  a  matter  irrespective  of  the 
express  conditions,  but  simply  because  it  was  substan* 
tially  a  breach  of  one  of  the   express  conditions  or 
directions  in  the  charter  itself,  which  by  its  terms  makes 
such  breach  an  avoidance.     If  these  conditions  or  direc^ 
tions  had  not  been  introduced  into  the  charter,   the 
fidae  certificate  would  have  been  no  cause  of  forfeiture 
at  all. 

I  am  therefpre  clearly  of  opinion  that  the  charter  is 
not  forfeited  in  this  case  by  matters  dehors  the  express 
terms  of  the  charter.  And  the  only  questions  then  are : 
Whether,  on  the  true  construction  of  it,  it  can  be  avoided 
for  any  breach  of  condition  or  disobedience  of  directions 
contained  in  it,  except  upon  signification  of  the  royal 
pleasure  by  writing  under  the  great  seal  or  sign  manual  ? 
and  Whether  it  was  competent  for  the  Crown  to  super- 
add that  condition? 

I  am  of  opinion  in  favour  of  the  plaintifiis  in  error 
upon  both  points.  The  charter  contains  several  direc- 
tions (not  termed  conditions,  but  nothing  turns  on  this 
expression),  that  100,000/.  should  be  subscribed  for 
in  twelve  calendar  months,  and  60,000/.  at  least  paid 
up  in  that  period :  that  the  members  shall  execute  a 
proper  deed  of  settlement,  in  which  shall  be  contained 
certain  provisions  with  a  proviso  for  dissolution  when 
three  fourths  of  the  capital  has  been  lost :  that  the  deed 
of  settlement  shall  be  prepared  to  the  satisfaction  of  the 
President  of  the  Board  of  Trade,  and  a  copy  deposited: 
that  the  partnership  shall  not  begin  business  until  it  shall 
have  been  certified  to  the  President  of  the   Board  of 
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1853.  Trade  by  at  least  three  Directors  that  half  the  capital  has 

Eabtkbn  ^®®°  subscribed  and  5O5OOO/.  at  least  paid  up ;  such  ccr- 

Archipelago  tificate  to  be  endorsed  on  the  charter,  and  to  be  sufficient 

Company 

▼•  evidence  for  the  purpose  of  the  aforesaid  provision  (mean- 

The  Queen.  '^     '^  a 

mg,  I  suppose,  of  compliance  with  it).     Then  soon  after 

Parke  B.  foUows  a  provisiou,  which  I  will  afterwards  state,  and 
then  a  declaration  that  when  the  Corporation  shall  have 
been  dissolved  in  pursuance  of  the  deed,  and  all  debts 
discharged,  the  charter  should  be  absolutely  void,  clearly 
shewing  that  the  charter  distinguishes  between  condi- 
tional avoidance  and  an  absolute  one.  Then  follow 
directions,  that  the  deed  shall  be  enrolled  in  a  year,  any 
supplemental  deed  and  bye  laws  in  six  mpnths  from  the 
making,  and  a  direction  and  declaration  that  the  royal 
charter  is  granted  upon  this  express  condition,  that  the 
Corporation  shall  abide  by  and  conform  to  all  and  every 
the  directions  which  may  be  given  to  it  by  a  Secretary 
of  State  as  regards  its  intercourse  and  dealings  with  any 
foreign  state  or  power.  The  proviso  is  set  out  in  the 
writ  as  follows:  *^  Provided  always,  and  We  did  thereby 
will  and  declare,  that,  in  case  the  said  Corporation 
should  fail  to  enter  into  and  execute  such  deed  of 
settlement  as  aforesaid,  and  to  deposit  a  copy  thereof 
within  the  period  before  limited  in  that  behalf,  and 
subject  as  aforesaid;  or  in  case  the  said  Corporation 
should  not  comply  with  any  other  the  directions  and 
conditions  in  Our  said  letters  patent  contained ;  it  should 
be  lawful  for  Us,  Our  heirs  and  successors,  by  any 
writing  under  the  great  seal  or  under  the  sign  manual 
of  Us,  Our  heirs  or  successors,  to  revoke  and  make  void 
Our  said  royal  charter,  and  every  clause,  matter  and 
thing  contained,  either  absolutely,  or  under  such  terms 
and  conditions  as  We  or  they  should  think  fit"  If  there 
had  not  been  such  a  proviso,  and  the  Company  had 
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disobeyed  any  of  these  directions,  such  disobedience  1853. 
would  have  forfeited  the  charter;  and  the  proper  mode  Eastern 
of  avoiding  it  would  have  been  by  ihe  only  proceeding  c^^p^y^ 
known  to  the  common  law,  a  scire  facias  in  the  name  of  f^^  QrrssN. 
the  Crown,  in  which  proceeding  the  fact  of  the  for- 
feiture and  its  sufficiency  in  point  of  law  are  tried,  and 
the  letters  patent  are  revoked  and  cancelled  by  the  judg- 
ment of  the  Court  But  the  introduction  of  the  proviso 
creates  the  difficulty.  What  is  ite  meaning?  Is  it  to  give 
an  additional  remedy  to  that  which  the  common  law 
provides,  as  is  contended  by  the  defendant  in  error;,  or 
to  provide  the  only  remedy,  or  rather  to  annex  an 
additional  condition  to  the  common  law  remedy  (for 
the  effect  of  the  instrument  under  the  great  seal  or  sign 
manual  cannot  have  the  immediate  effect  of  cancelling 
the  charter;  and  a  scire  facias  is  the  only  way  of  effecting 
that)  ?  And  is  it  equivalent  to  saying  that  the  charter 
shall  not  be  revoked  for  breach  of  the  express  directions 
unless  tlie  Sovereign  indicate  his  pleasure  by  writing 
under  the  great  seal  or  by  the  sign  manual  ?  which  is 
the  contest  on  the  part  of  the  plaintifis  in  error.  I  think 
the  view  of  the  plaintifls  in  error  is  correct  This 
proviso  is  the  only  clause  in  the  charter  which  provides 
for  the  steps  to  be  taken  in  case  of  a  fiulure  to  comply 
with  the  directions  and  conditions  in  the  charter  con- 
tained ;  it  is  silent  as  to  any  other  way:  and  that  silence, 
I  admit,  would  not  necessarily  exclude  the  remedy  given 
by  the  common  law  (see  an  instance  in  the  case  oi  Sharp 
V.  Warren{a))i  but  the  remedy  given  by  this  charter,  if  the 
clause  is  treated  as  giving  a  remedy,  is  inconsistent  with 
the  existence  of  the  remedy  at  the  common  law.     Every 

(a)  6  Friee,  131. 

VOL.  iL  3  M  E.  &  a 
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1853.       subject  injured  by  the  violation  of  the  charter  is  entitled 
Eastern      ^^  ^®  remedy  by  scire  facias  at  common  law ;  for  scire 

^  CoTiSiy'*''  fiwias  is  to  be  allowed  «  ex  debito  justitiee."  This  is  ex- 
TheQoEiN  P^^^^y  **^^  ^^^°  ^"  ^  OUoer  Butler's  Case  (a),  Begma 
V.  Aires  (&).  The  meaning  of  that  expression  is,  that  he 
ParkiB.  ig  entitled  to  it  if  justice  requires  it,  not  as  a  matter  of 
course  on  the  one  hand,  or  as  a  matter  of  favour  on  the 
other.  The  Attorney  General,  who  exercises  the  power 
of  the  Crown  in  this  respect,  has  no  option ;  he  simply 
decides  the  question  of  a  prima  fade  right  We  cannot 
suppose  that  the  Crown  meant  this  right  to  be  continued, 
since  it  is  inconsbtent  with  the  special  power  reserved 
to  the  Crown,  and  cannot  exist  at  the  same  time.  The 
clause  therefore,  though  in  affirmative  words,  is  an  im- 
plied negative.  1£  the  scire  facias  is  pursued  to  a 
successful  result  the  charter  must  be  absolutely  cancelled. 
That  is  the  judgment  of  the  Court ;  and  it  can  impose 
no  conditions.  But  this  proviso  gives  the  power  to  the 
Crown  to  revoke  in  case  of  non-compliance  by  writing 
under  the  great  seal  or  under  the  sign  manual,  either 
absolutely  or  under  such  terms  and  conditions  as  the 
Crown  shall  think  fit  The  Crown  clearly  means  to 
reserve  to  itself,  not  the  power  of  determining  whether 
there  has  been  a  breach  or  not  in  point  of  fact  on  the 
part  of  the  Company,  for  that  must  be  proved  as  a 
matter  of  fact,  but  whether,  in  case  there  has  been  such 
a  breach,  it  would  be  fit  to  avoid  the  charter  altogether, 
or  only  upon  terms  and  conditions ;  as,  for  instance,  though 
the  charter  were  forfeited  by  the  deed  of  settlement 
not  being  executed,  or  the  copy  not  deposited,  or  the 
capital  not  subscribed,  or  the  capital  not  paid  up,  or  any 

(a)  2  Vniir.  344.  (6)   10  Mod,  364. 
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other  direetioD  not  complied  with  in  the  prescribed  time,        igsz, 
yet  it  ahoold  not  be  void  if  those  directions  were  com-      Eaotbrk 
pBed  with  in  an  extended  period,  and  the  discretion  of  ^^^^JSiy"*^ 
the  Crown  woold  have  to  be  exercised  according  to  the  ^* 

nature  of  the  breach,  its  magnitude  and  consequences: 
all  of  which  the  Crown,  through  its  responsible  advisers,  ^^'^  ^' 
would  have  duly  to  determine,  and  then  the  determina- 
tion of  the  Crown  would  have  to  be  expressed  in  the 
precise  mode  provided  for  by  the  charter.  How  is  this 
option  of  absolute  or  conditional  revocation  of  the  char* 
ter  to  co*exist  with  the  right  of  the  subject,  as  a  matter 
of  strict  justice,  to  have  the  grant  repealed  in  case  of 
forfeiture  absolutely  and  without  condition,  by  a  writ 
fiom  Chancery?  It  appears  to  me  that  the  two  modes 
of  proceeding  are  inconsistent,  that  the  Crown  would 
be  deprived  of  its  election  to  make  a  conditional  revoca* 
tion  if  the  subject  could  cause  the  charter  to  be  revoked 
as  a  matter  of  right,  and,  consequently,  that  in  this  case 
the  a£Brmative  provision  clearly  implies  a  negative  of 
the  absolute  common  law  right  of  repeat 

If  then  it  be  a  condition  annexed  to  the  repeal  of 
the  charter  for  the  breach  of  the  express  conditions, 
that  the  royal  pleasure  shall  be  indicated  in  the  mode  , 
jNrescribed,  the  scire  facias  is  bad  in  this  case,  for  not 
stating  that  It  was  so  indicated*  It  would  not  be 
valid  though  the  Attorney  General  actually  did  what 
it  is  suggested  in  some  of  the  judgments  in  the  Queen's 
Bench  he  must  be  supposed  to  have  done,  considered, 
as  the  adviser  of  the  Crown,  the  propriety  of  revoking 
die  grant  absolutely  or  with  conditions,  under  all  the 
circumstances.  It  seems  to  me  that  such  a  suppo- 
sition IB  a  very  improbable  one,  because  it  is  quite  at 
variance  with  the  authorities  above  cited  that  thd 
3  M  2 
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1853.       scire  fBciaa  issues  ''ex  debito  justitise;"  in  which  case 
Eastern      ^^^  justice  alone  of  issuing  the  scire  fiicias  is  to  be 
^^iir*^^^  decided   by  the.  Attorney  General,  and  nothing  else, 
o  Another  reason  and  a  strong  one,  in  my  mind,  for  be- 

lieving that  the  Crown  did  not  intend  by  this  proviso  to 
Piai^  B.  gjyg  au  addUional  or  cumulative  remedy  for  the  repeal  of 
the  charter  is  that  it  could  not  possibly  operate  as  such 
a  remedy.  As  an  additional  remedy  it  would  be  perfectly 
nugatory ;  as  a  condition  to  the  ordinary  remedy  it  would 
be  operative.  The  option  of  the  Crown  to  repeal  the 
charter  by  writing  under  the  great  seal  or  sign  manual 
would  not  operate  at  aU,  unTess  there  had  been  a  breach 
t»  fact;  and  whether  there  had  been  a  jury  would  still 
have  to  determine.  In  any  proceeding  by  the  Company 
against  a  subject  he  could  not  defeat  the  charter  by 
simply  producing  the  writing  or  sign  manual ;  he  would 
have  still  to  prove  that  there  had  been  a  breach  of  the 
conditions  or  directions  of  the  charter.  He  would 
therefore  gain  nothing  in  this  respect  by  making  use  of 
the  supposed  cumulative  remedy ;  and,  further,  no  judg- 
ment of  revocation  and  cancellation  of  the  letters  patent 
could  be  pronounced  in  this  proceeding,  as  it  could  upon 
.  a  scire  fiusias,  either  by  the  Court  of  Queen's  Bench  or 
the  Court  of  Chancery.  So  that  as  an  additional  and 
cumulative  remedy  this  condition  of  the  charter  would 
be  valueless,  and  might  be  struck  out  of  the  charter 
altogether. 

It  is  however  su^ested  that  it  might  be  advantageous 
as  a  cumulative  remedy,  because,  although  it  were  neces- 
sary to  prove  a  breach  before  the  revocation  by  sign 
manual  should  be  available,  as  well  as  in  a  proceeding 
by  scire  facias,  the  fact  that  a  breach  had  been  com- 
mitted of  the  express  conditions  could  not  be  pleaded 
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in  an  action  in  which  the  validity  of  the  charter  came  1853. 
in  question,  and  that  advantage  could  only  be  taken  of  a  Eastern 
forfeiture  at  common  law  by  a  scire  facias,  and  therefore  ^^p^y®® 
this  provision  by  sign  manual  &c.  instead  of  the  latter  ^^  J^  ^ 
might  enable  a  party  to  plead  the  breach  in  such  an 
action,  and  so  be  a  less  expensive  mode  of  taking  ad-  ^^**  ®' 
vantage  of  the  breach,  and  consequently  the  option  to 
have  recourse  to  it  might  be  advantageous  to  the  subject 
But,  although  a  forfeiture  by  breach  of  implied  con- 
ditions, such  as  that  of  a  franchise  by  nonuser  or  misuser, 
a  ferry  for  instance  by  neglect  to  have  proper  boats,  could 
not  be  taken  advantage  of  by  plea  in  an  action  by  the 
owner  of  the  franchise  but  only  as  a  ground  of  repeal 
by  scire  fiu^ias,  I  think  that  doctrine  does  not  apply  to  a 
charter,  where  there  is  an  express  condition  avoiding  it 
in  a  certain  event.  The  ordinary  case  of  a  patent, 
avoided  by  non-compliance  with  the  condition  to  enrol 
the  specification,  is  an  instance  of  every  day  occurrence, 
and  never  has  been  disputed;  and  all  the  cases  which  I 
can  discover,  after  some  research,  in  which  a  scire  facias 
has  been  held  necessary,  are  cases  of  breaches,  not  of 
express,  but  implied  conditions.  That  a  grant  by  the 
Crown  may  be  avoided  by  conceahnent  in  the  recital  in 
an  action  by  the  grantee  against  a  third  person  appears 
by  the  case  of  Alcock  v.  Cooke  (a).  I  think  therefore  that 
the  clause  in  question  is  inoperative  if  treated  as  giving  an 
additional  remedy ;  and  it  is  therefore  the  more  reasonable 
to  conclude,  in  construing  the  charter,  that  this  clause  was 
meant  to  have  some  operation,  and  that  the  object  of  the 
Crown  in  inserting  it,  and  the  Company  in  accepting  it, 
was  that  the  Crown  should  exercise  a  discretion,  even  if 
the  charter  was  broken,  to  revoke  or  not,  or  to  revoke 

(a)  5  Bing.  34a 
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1858.  absulutely  or  conditionally;  and  consequently  that  the 
EAnnv~  pleasure  of  the  Crown  indicated  by  a  writing  under 
^  oSip!ijr^  the  great  seal  or  sign  manual  should  be  a  condition  to 
The  Queen  ^^^  avoidance  of  the  charter ;  so  that,  to  have  the  charter 
recalled  and  cancelled,  the  prosecutor  would  have  to 
^  ^  allege  and  prove  a  breach,  and  the  exercise  of  the  royal 
pleasure,  in  the  mode  prescribed,  that  on  that  breach 
the  charter  should  be  revoked.  I  would  add  that,  one  ci 
the  conditions  of  the  charter  being  purely  a  matter  of  state, 
viz.  the  condition  that  the  Company  should  comply  with  aU 
the  directions  given  by  a  Secretary  of  State  as  regards 
their  intercourse  and  dealings  with  foreign  powers,  it 
seems  to  be  peculiarly  reasonable  that  the  Crown  should, 
in  respect  of  that  breach  of  condition,  reserve  to  itself  a 
discretionary  power,  to  avoid  the  charter  or  not  The 
proviso  inserted  in  letters  patent  for  new  inventions,  but 
rarely  acted  upon,  has  been  assimilated  to  this  proviso 
in  the  reported  judgment  of  my  Lord  Campbell  {a). 
The  proviso  is :  **  Provided  always,  and  these  Our 
letters  patent  are  and  shall  be  upon  this  condition,  that, 
if  at  any  time  during  the  said  term  hereby  granted  it 
shall  be  made  appear  to  Us,  Our  heirs  or  successora,  or 
any  six  or  more  of  Our  or  their  Privy  Council,  that  this 
Our  grant  is  contrary  to  law,  or  prejudicial  or  inconve- 
nient to  Our  subjects  in  general,  or  that  the  said  inven- 
tion is  not  a  new  invention  as  to  the  public  use  and 
exercise  thereof,  in  that  part  of  Our  United  Kingdom 
of  Great  Britain  called  England^  Our  dominion  of 
Wdle$  and  town  of  Berwick  upon  T\Deed,  &a,  or  not 
invented  or  found  out  by"  the  patentee,  **  then,  upon 
sigp[iification  or  declaration  thereof,  to  be  made  by  Us, 
Our  heirs  or  successors,  under  Our  or  their  signet  or 

(n)   \  E.^  B  356. 
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privy  seal,  or  bj  the  Lords  and  others  of  Our  or  their        1853. 

Privy  Council,  or  any  six  or  more  of  them  under  their      Eaotbrn 

handsj  these  Our  letters  patent  shall  forthwith  cease,  ^^^^^"^ 

determine  and  be  utterly  void,  to  all  intents  and  pur-    ^  T; 

,.  TheQusiK. 

poses,  anything  hereinbefore  contained  to  the  contrary 

in  any  wise  notwithstanding."  The  marked  distinction  ^'•**  ®' 
between  that  proviso  and  the  proviso  now  in  question  is 
that  in  that  the  decision  of  the  Queen,  or  the  Lords  of  the 
Privy  Council,  is  concltuive  as  to  the  want  of  novelty  or 
that  the  patentee  was  not  the  first  inventor.  The  patent 
may  be  avoided  by  a  defendant  in  any  action  upon  it 
by  proving  the  declaration  under  the  privy  seal,  or  that 
of  the  Lords  of  the  Privy  Council,  and  no  more,  without 
entering  into  the  inquiry  of  the  novelty  or  the  fiu:t  of 
being  first  inventor;  so  that  the  mode  of  revocation  in 
that  proviso  mentioned  is  an  additional  or  cumulative 
remedy,  though  not  so  effective  as  a  scire  facias,  simply 
because  it  cannot  be  immediately  followed  by  a  judg- 
ment of  revocation  and  cancellation.  But  still  it  is  a 
remedy y  whereas  the  proviso  in  this  case  makes  the  act 
of  the  Sovereign  nothing,  leaves  the  subject  just  as  he 
was,  literally  gives  no  remedy  whatever,  but  as  a  remedy 
is  entirely  useless. 

For  these  reasons  I  am  of  opinion  that  the  proviso 
in  question,  upon  the  reasonable  interpretation  of  the 
charter,  makes  the  signification  of  the  Queen's  pleasure 
a  condition  or  step  towards  the  avoidance  of  the  charter, 
and  consequendy  that  the  declaration  in  scire  facias  in 
this  case  is  bad  for  want  of  the  proper  averment  of  the 
compliance  with  that  condition. 

It  remains  to  consider  the  third  question,  whether, 
supposing  that  this  was  the  true  construction  of  the 
charter,  it  was  competent  for  the  Crown  to  superadd  the 
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1853.        condition  of  the  signification  of  its  pleasure  by  a  writing 
EAtTEwT"  under  the  great  seal  or  the  sign  manual^  or  such  addi- 
^  cJUi^nr''  ^^^°"*  condition  was  illegal  and  void.    I  think  it  was  in 
^  J:  the  power  of  the  Crown  to  do  so,  and  that  the  condition 

was  l^aL     The  Crown  might  beyond  all  question  have 
granted  a  charter  of  incorporation  to  a  Company  to 
trade,  without  imposing  the  condition  of  having  any 
capital,  or  any  part  of  its  capital  paid  up  in  a  given  time. 
Whether  it  would  be  a  wise  measure  to  do  so,  is  another 
question ;  but  that  it  would  have  been  a  legal  one,  cannot 
be  doubted.      What  can  hinder  the  Crown  therefore 
from  imposing  such  a  condition,  but  reserving  to  itself 
the  power  of  deciding  whether  it  ought  to  be  enforced 
according  to  the  circumstances?    The  deficiency  of  the 
required  capital  might  be  a  few  pounds ;  the  part  to  be 
paid  up  might  have  been  by  accident  delayed  for  a  day 
beyond  the  time  limited;  the  deed  of  settlement,  or  a 
copy  of  it,  might  by  accident  also  have  been  deferred 
for  a  short  interval    What  could  be  more  reasonable 
than  for  the  Crown  to  decide  whether  such  a  condition 
of  forfeiture  ought  to  be  enforced  or  not  in  each  parti- 
cular case  ?    It  by  no  means  follows  that  such  a  clause 
is  in  restndnt  of  the  prerogative,  which  is  given  for  the 
benefit  of  the  subject,  but  the  contrary.     I  must  own 
I  should  not  have  felt  any  doubt  as  to  this  part  of  the 
case  were  it  not  for  the  opinions  I  have  heard :  and  I 
think  that  the  Crown  had  full  power  to  reserve  its  right 
to  avoid  the  charter  or  not,  just  as  much  as  to  reserve 
an  absolute  power  of  revocation  at  its  will  and  pleasure, 
as  it  has  done,  at  the  end  of  twenty  one  years,  and  just 
as  much  as  the  ordinary  clause  in  a  patent  giving  a 
judicial  power  to  the  Crown  to  decide  whether  it  was  a 
new  invention  or  not. 
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I  am  therefore  of  opinion  that  the  plaintiff  in  error        1853. 

is  entitled  to  our  judgment,  and  that  the  judgment      Bastehn 

ought  to  be  reversed.  CwiipMy^^ 

▼. 
The  Queen. 
Pollock  C.  B.     I  agree  with  the  majority  of  the    p^Ooek  C.B. 

Court  that  the  judgment  of  the  Queen's  Bench  ought 
to  be  aflSrmed.  The  general  facts  of  the  case  and  the 
terms  of  the  charter  have  been  already  more  than  once 
so  fully  alluded  to  that  it  is  unnecessary  for  me  to 
repeat  them.  I  have  only  to  state  shortly  my  reasons 
for  agreeing  with  the  majority  of  the  Court  in  affirming 
the  judgment.  The  charter  contains  an  express  direc- 
tion that  the  partnership  shall  not  begin  business  until 
the  happening  of  a  certain  event,  namely,  until  it  shall 
have  been  certified  to  the  President  of  the  Board  of 
Trade  by,  at  least,  three  of  the  Directors  that  one  half, 
at  least,  of  the  capital  has  been  subscribed  and  50,000iL 
paid  up,  such  certificate  to  be  endorsed  on  the  charter 
and  to  be  sufficient  evidence  for  the  purposes  of  the 
aforesaid  provision  in  that  behal£  For  the  reasons 
given  by  my  brother  Wightman  in  the  Court  below  (a), 
I  am  of  opinion  that  this  was  a  condition :  and  it  is 
admitted  on  all  hands  that,  if  this  be  a  condition,  it  has 
been  broken;  and  therefore  with  the  Attorney  General's 
fiat  any  subject  of  the  realm  may  proceed  by  scire  facias 
to  question  the  validity  of  the  charter,  with  a  view  to 
obtain  the  judgment,  that  the  letters  patent  shall  be 
cancelled.  But  it  is  contended  that,  although  this  is  a 
course  that  might  have  been  adopted  in^  an  ordinary 
charter,  not  containing  any  proviso  specially  framed  to 
meet  a  breach  of  condition,  or  a  non-compliance  with 

(a)  XE.^B.  327. 


V. 

Th«  Queen. 
I^Mock  C.  B. 
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1863.        the  directions  of  the  charter,  yet  that  in  this  particular 
Eaotbbn  "  instance,  there  being  a  proviso  that  (in  case  of  non- 
^C^S^^^  compliance  with  any  of  the  directions  or  conditions  of 
the  charter)  it  should  be  lawful  for  the  Crown,  by  any 
writing  under  the  great  seal  or  under  the  sign  manual, 
to  revoke  or  make  void  the  charter,  that  the  proviso 
alone  can  be  resorted  to ;  and  that  the  present  proceed- 
ings under  this  scire  facias,  being  founded,  not  on  ihcU 
proviso,  but  on  what  is  assumed  to  be  the  general  rule 
of  law,  independent  of  such  proviso,  are  void,  and  our 
judgment  ought  therefore  to  be  given  for  the  plaintifla 
in  error.     I  think  this  cannot  be  successfully  contended^ 
and  for  two  reasons.     First :  I  am  of  opinion  that  any 
such  proviso  in  a  grant  or  charter  from  the  Crown  is 
to  be  construed,  not  as  restraining  what  would  other* 
wise  have  been  the  power  of  the  Crown  or  the  right 
of  the  subject,  but  as  adding   thereto  and   being  a 
cumulative  remedy   in   the  event  of  a  breach  of  or 
non-compliance  with   the  directions  and  conditions  of 
the  charter,  and  not  as  abridging  the  power  of  the 
Crown  if  it  would  otherwise  have  existed.     It  is  clearly 
laid  down,  in  2  Bloc.  Com.  347,  that  '*  a  grant  made 
by  the  King,  at  the  suit  of  the  grantee,  shall  be  taken 
most  benefically  for  the  King,  and  against  the  party  :^ 
that  learned  writer  points  out  the  distinction  between 
a  grant  by  the   Crown  and  a  grant  by  the  subject; 
'*  whereas,*'  he  says,  "  the  grant  to  a  subject  is  con- 
strued most  strongly  against  the  grantor."    This  rule  I 
apprehend  to  be  clear  and  plain ;  and  it  is  abundantly 
supported  by  all   the   old  authorities  found  in  every 
branch  of  the  law.     This  rule  appears  to  me  to  exclude 
the  application  of  either  of  these  two  phrases  "  expres- 
sum   facit   cessare   tacitum,"    or    "expressio   unius   est 
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exclasio  alterius."  That  which  the  Crown  has  not  1853. 
granted  by  express,  clear  and  unambiguous  terms  the  eawtekv 
SDbject  has  no  right  to  claim  under  a  grant  or  charter.  ^^^^JS^J^ 
I  quite  agree  with  my  brother  WUUams  that  a  negatiye  ^^  qokkj, 
cannot  be  implied  from  a  positive  clause  in  the  charter; 
nor  can  it  be  inferred  unless  by  express  terms  contained 
in  the  charter  or  by  some  terms  that  make  it  impossible 
to  put  any  other  construction  upon  it.  If  then  it  be 
conceded,  as  I  think  it  must  be,  that  without  this  pro- 
viso the  charter  might  have  been  repealed  for  Breach  of 
the  condition,  I  think  the  proviso  is  to  be  considered  as 
a  further  and  additional  power  to  the  Crown  to  revoke 
the  charter  in  a  particular  manner.  But,  secondly :  it 
appears  to  me  that  it  may  reasonably  be  doubted  whether 
the  Crown  can  grant  a  charter  that  shall  not  be  subject 
to  forfeiture  on  breach  of  conditions ;  and,  as  far  as  it  is 
necessary  to  form  any  opinion  upon  that  subject,  I  am 
inclined  to  think  that  it  cannot.  The  public  has  so 
much  interest  in  the  correct  conduct  of  those  who  enjoy 
any  chartered  rights,  that  it  may  well  be  contended  that 
the  power  of  the  subject  to  question  whether  or  not  the 
charter  be  legal,  or  whether  the  charter  has  been  for- 
feited by  a  breach  of  the  condition,  cannot  be  taken 
away  even  by  the  Crown.  And  supposing  this  to  be 
doubtful,  and  supposing  it  not  to  be  so  clear  a  maxim 
of  law  as  I  am  disposed  to  take  it  to  be,  that  the  Crown 
cannot  grant  a  charter  which  shall  not  be  questioned  by 
the  rest  of  the  public,  in  the  manner  here  adopted,  by 
scire  facias  suggesting  the  forfeiture  of  the  charter  for 
the  breach  of  a  condition,  it  is  a  most  forcible  reason  for 
so  construing  the  charter  as  to  leave  the  prosecutors  a 
right,  which  they  otherwise  would  have  had,  to  raise  the 
question  in  the  manner  in  which  they  have  raised  it. 


The  QuBBN. 
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1853.       In  my  judgment  the  direction  operated  as  a  condition ; 

Eastern      ^®  condition  has  been  broken ;  and  I  think  any  one  of 

^oSlp^r°  ^^^  Majesty's  subjects,  having  the  Attorney  General's 

fiaty  has  a  right  by  scire  facias  to  bring  the  matter  into 

discussion.  The  &cts  have  been  found  by  the  jury ;  and, 

^'W^"^  C.  B.   ^jj  ^jjQgg  £jj^^g^  jjjjj  ^j^g  ^j.^^  construction  of  the  charter 

itself,  I  am  of  opinion  the  Crown  is  entitled  to  our 
judgment 

JervUCJ,  Jervis  C.  J.  Three  principal  points  have  been 
aigued  in  this  case,  upon  all  of  which,  in  my  opinion, 
the  judgment  ought  to  be  affirmed 

Assuming  that  the  proviso  operates  as  a  qualification 
oF  the  conditions,  it  has  been  argued  that  the  Company 
have  abused  their  franchise,  and  that,  therefore,  the 
scire  facias  well  lies.  The  record  shews  that  50,000iL 
had  not  been  paid  up  before  the  Company  b^an  to 
trade,  and,  further,  that,  when  they  began  to  trade,  it 
had  been  falsely  and  untruly  certified  to  the  President 
of  the  Board  of  Trade,  by  the  Directors  of  the  Company, 
that  the  sum  of  SOfiOOL  had  been  paid  up.  It  appears 
therefore  on  the  record,  not  only  that  the  Company 
were  guilty  of  a  breach  of  one  of  the  express  conditions 
of  the  charter,  for  which,  by  the  admission  of  counsel, 
a  scire  &cias  would  lie,  if  the  Queen  had  thought  fit  to 
revoke  the  charter  in  the  first  instance  by  writing  under 
the  great  seal  or  sign  manual,  but,  also,  that  the  Company, 
availing  themselves  of  their  corporate  character,  made  a 
false  representation  to  Her  Majesty,  through  the  Presi- 
dent of  the  Board  of  Trade.  It  is  said  that  the  certificate 
being  &lse  is  in  legal  efiect  no  certificate,  and  that 
therefore  the  Companj  began  to  trade  wiUiout  the 
necessary  paid  up  capital,  and  also  without  a  certificate 
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that  it  was  paid  up.  I  agree  diat  the  fidsehood  vitiates  1853. 
the  certificate ;  but,  in  my  opinion,  it  has  another  and  Eaviekv 
more  serious  eflect  upon  the  charter  itself.  It  is  a  ^^Jli^y^° 
falsehood  stated  to  the  Crown  by  the  Directors,  in  their  ,^^  qoben. 
corporate  capacity,  professing  to  act  under  the  charter, 
and  therefore  an  abuse  of  their  fiunchise.  Assuming  •^*'^^-^' 
that,  for  a  breach  of  the  conditions  or  any  of  them,  a 
revocation  under  the  great  seal  or  sign  manual  was  a 
condition  precedent  to  a  scire  facias,  for  this  breach  of 
duty  no  such  preliminary  step  could  be  taken ;  it  is  not 
provided  for  expressly  by  the  charter,  but  it  is  implied, 
that  when  the  Directors  certify  they  will  certify  truly : 
and,  in  my  opinion,  if,  availing  themselves  of  their  cor- 
porate capacity,  and  professing  to  act  under  their  charter, 
they  certify  falsely  to  the  Crown,  through  its  officers, 
they  abuse  the  firanchise  by  which  they  are  created, 
and  are  liable  to  a  scire  &cias  to  repeal  their  patent 
upon  that  ground.  Upon  the  second  point  also  I  am  of 
opinion  that  the  judgment  ought  to  be  affirmed.  It  is 
mainly  a  question  of  construction  subject  to  certain 
considerations  applicable  to  the  prerogative,  and  well 
known  to  those  who  are  familiar  with  that  subject  I 
take  it  for  granted  that,  if  the  proviso  was  not  in  the 
grant,  the  directions  or  conditions  which  it  contains 
would  be  conditions,  for  the  breach  of  any  one  of  which 
a  scire  facias  would  lie.  This  is  too  clear  to  admit  of 
argument,  and  indeed  was  not  disputed  at  the  bar,  where 
it  was  contended,  not  that  the  directions  per  se  were  not 
conditions  for  the  breach  of  which  a  scire  facias  would 
lie,  but  that  the  proviso  was  in  effect  tacked  on  to  each 
condition,  so  that,  although  it  was  admitted  that  the 
breach  of  each  condition  was  ground  for  a  scire  facias, 
it  was  said  that  the  proceeding  could  only  be  taken 
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1858.        wliete  it  was  authorized  by  the  Crown  by  writbg  unda 
EAvnftN      *^®  8***^  ^^  ®r  **g^  manual.     Before  we  conndei 

^0^^^  whether  this  can  be  the  true  construction  of  the  diancr, 
^-  let  us  endeavour  to  ascertain  what  the  proviso  itsdf 

meanS)  and  what,  under  any  circumstancee^  can  be  the 
*^''  ^  J-  e£Pect  of  it.  The  proviso  contemplates  four  couises; 
an  absolute  revocation  of  the  charter  by  writing  imda 
the  great  seal  or  sign  manual  for  a  non-compliance  with 
any  of  the  directions  or  conditions  contained  in  tbe 
letters  patent;  a  revocation  under  such  terms  and  cob- 
didons  as  the  Crown  may  thmk  fit  by  the  same  means 
and  for  the  same  causes ;  an  absolute  revocaticm  undfi 
the  great  seal  or  by  writing  under  the  sign  manual  a&i 
the  expiration  of  twenty  one  years;  and  the  addition  t 
the  charter  after  the  same  period  of  such  modificatioQ 
conditions  and  provisions  as  the  Crown  may  think  fi 
The  first  part  of  this  proviso  raises  the  question  no 
under  discussion;  the  other  parts  may  usefuWj 
referred  to  to  expound  the  first  Now,  if  it  be  tr 
that  the  Crown  by  its  prerogative,  or  a  subject  ua 
the  prerogative  upon  the  fiat  of  the  Attorney  Geuei 
might  have  repealed  the  patent  by  scire  &cias  fo 
breach  of  the  conditions,  if  the  proviso  had  not  b 
there,  it  is  impossible  to  suppose  that  it  was  intem 
to  control  the  right  of  the  Crown  by  superaddin 
condition,  and,  at  the  same  time,  to  leave  the  privi 
of  the  subject  unfettered  and  uncontrolled.  It  is  tli 
fore  argued,  on  the  one  side  that  the  proviso  was  inteii 
to  give  the  Crown  an  absolute  power  of  revoc^atiu 
modification  under  circumstances,  without  the  expei 
and  dilatory  process  of  a  scire  facias,  and  on  the  i 
that  it  was  meant  to  limit  and  restrict  the  uadoM 
right  of  the  Crown,  and  of  a  party  grieved,  to  usi 
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prerogative,  upon  the  fiat  of  the  Attorney  General,  to 
repeal  a  charter  which  may  operate  to  his  prejudice. 
There  are  difficulties  in  the  way  of  each  of  these  con- 
structions :  but  I  am  of  opinion  that  by  the  proviso  it 
was  intended,  not  to  fetter  the  prerogative  of  the  Crown, 
or  the  right  of  the  subject,  but  to  give  a  cumulative 
and  additional  remedy  to  the  Crown,  although  I  doubt 
whether,  from  the  manner  in  which  the  proviso  is  worded, 
it  can  legally  have  that  efiect  If  aptly  given,  there  may 
perhaps  be  no  l^al  objection  to  the  existence  of  this 
cumulative  or  additional  remedy;  for,  so  long  as  the 
rights  of  the  subject  are  not  interfered  with,  the  grantee 
may  perhaps  make  what  bargain  he  pleases  with  the 
Crown.  I  say  '* perhaps;"  because  I  doubt  whether 
under  any  circumstances  a  charter  under  the  great  seal 
can  be  revoked  by  writing  under  the  sign  manual;  and 
I  see  many  constitutional  reasons  which  might  be  urged 
against  the  existence  of  such  a  power  uncontrolled  in 
the  Crown.  These  questions  however  d^^  not  arise  in 
this  case.  It  is  because  this  additional  power  is  not 
properly  conferred  by  apt  words  that  the  difficulty 
arises.  The  first  and  most  important  rule  of  con- 
struction requires  that  we  should  give  to  words  their 
natural  meaning;  and  certainly  an  unlearned  reader 
would  suppose,  where  the  gprantor  and  grantee  made  a 
bargain  that  the  former  might  revoke  a  charter  by 
vmting  under  the  great  seal  or  sign  manual  for  the 
breach  of  any  of  the  conditions  mentioned  therein, 
that  the  mere  exercise  of  that  power  would  destroy  the 
charter.  But  this  is  not  the  legal  effect  of  the  proviso. 
The  power  can  only  be  exercised  for  the  breach  of  any 
of  the  conditions ;  and,  as  no  mode  of  ascertaining  in 
the  first  instance  whether  such  breach  has  been  com- 
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Aachipblaoo 

Gompttiy 

▼. 
Tbe  QuEBir. 

Jemu  a  J. 
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1858.        yirbere  it  was  authorized  by  the  Crown  by  writiiig  under 

EASTiaN      ^^^  great  seal  or  sign  manual.     Before  we  consider 

^C^^^^  whether  this  can  be  the  true  construction  of  the  charcer, 

TheQ  B  ^^  "^  endeavour  to  ascertain  what  the  proviso  itsdf 
means,  and  what,  under  any  circumstances,  can  be  the 

/rrwf  a  J.  g£pg^^  ^f  jj^  .pjjg  proviso  Contemplates  four  courses ; 
an  absolute  revocation  of  the  charter  by  writing  under 
the  great  seal  or  sign  manual  for  a  non-compliance  with 
any  of  the  directions  or  conditions  contained  in  the 
letters  patent;  a  revocation  under  such  terms  and  con* 
ditions  as  the  Crown  may  think  fit  by  the  same  means 
and  for  the  same  causes ;  an  absolute  revocation  under 
the  great  seal  or  by  writing  under  the  sign  manual  after 
the  expiration  of  twenty  one  years;  and  the  addition  to 
the  charter  after  the  same  period  of  such  modiBcations, 
conditions  and  provisions  as  the  Crown  may  think  fit. 
The  first  part  of  this  proviso  raises  the  question  now 
under  discussion;  the  other  parts  may  usefully  be 
referred  to  to  expound  the  first  Now,  if  it  be  true 
that  the  Crown  by  its  prerogative,  or  a  subject  using 
the  prerogative  upon  the  fiat  of  the  Attorney  General, 
might  have  repealed  the  patent  by  scire  &eias  for  a 
breach  of  the  conditions,  if  the  proviso  had  not  been 
there,  it  is  impossible  to  suppose  that  it  was  intended 
to  control  the  right  of  the  Crown  by  superadding  a 
condition,  and,  at  the  same  time,  to  leave  the  privilege 
of  the  subject  unfettered  and  uncontrolled.  It  is  there- 
fore argued,  on  the  one  side  that  the  proviso  was  intended 
to  give  the  Crown  an  absolute  power  of  revocaticm  or 
modification  under  circumstances,  without  the  expensive 
and  dilatory  process  of  a  scire  fiidas,  and  on  the  other 
that  it  was  meant  to  limit  and  restrict  the  undoubted 
right  of  the  Crown,  and  of  a  party  grieved,  to  use  the 
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prerogative,  upon  the  fiat  of  the  Attorney  General,  to  1853. 
repeal  a  charter  which  may  operate  to  his  prejudice.  £^9^2^ 
There  are  difficulties  in  the  way  of  each  of  these  con-  ^1^^"^ 
structions:  but  I  am  of  opinion  that  by  the  proviso  it  ^1^0^^^, 
was  intended,  not  to  fetter  the  prerogative  of  the  Crown, 
or  the  right  of  the  subject,  but  to  give  a  cumulative  *'^^J- 
and  additional  remedy  to  the  Crown,  although  I  doubt 
whether,  from  the  manner  in  which  the  proviso  is  worded, 
it  can  legally  have  that  efiect  If  aptly  given,  there  may 
perhaps  be  no  legal  objection  to  the  existence  of  this 
cumulative  or  additional  remedy;  for,  so  long  as  the 
rights  of  the  subject  are  not  interfered  with,  the  grantee 
may  perhaps  make  what  bargain  he  pleases  with  the 
Crown.  I  say  ''perhaps;"  because  I  doubt  whether 
under  any  circumstances  a  charter  under  the  great  seal 
can  be  revoked  by  writing  under  the  sign  manual;  and 
I  see  many  constitutional  reasons  which  might  be  urged 
against  the  existence  of  such  a  power  uncontrolled  in 
the  Crown.  These  questions  however  d^^  not  arise  in 
this  case.  It  is  because  this  additional  power  is  not 
properly  conferred  by  apt  words  that  the  difficulty 
arises.  The  first  and  most  important  rule  of  con- 
struction requires  that  we  should  give  to  words  their 
natural  meaning;  and  certainly  an  unlearned  reader 
would  suppose,  where  the  gprantor  and  grantee  made  a 
bargain  that  the  former  might  revoke  a  charter  by 
writing  under  the  great  seal  or  sign  manual  for  the 
breach  of  any  of  the  conditions  mentioned  therein, 
that  the  mere  exercise  of  that  power  would  destroy  the 
charter.  But  this  is  not  the  legal  efiect  of  the  provisa 
The  power  can  only  be  exercised  for  the  breach  of  any 
of  the  conditions ;  and,  as  no  mode  of  ascertaining  in 
the  first  instance  whether  such  breach  has  been  com- 
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1853.  mitted  is  provided  for  by  the  charter,  or  exists  at  common 
EASTsaN  ^^9  ^^  ^^®  Crown  were,  in  the  most  solemn  form,  under 
^  <^m[!!ij^**  the  great  seal,  to  declare  that  the  conditions  had  been 
The  QusBN.  ''^'^''®"»  ^^'^  ^^^  ^^  revoke  the  charter  upon  that  ground, 
thb  would  be  but  the  commencement  of  legal  proceed- 
*'^^"'*  ings;  for  the  Company  might  deny  the  breach  of  the 
conditions,  and  a  scire  fecias  would  be  necessary  before 
the  charter  could  be  cancelled  It  is  said,  therefore, 
that  as  an  additional  remedy  this  clause  is  useless,  and 
could  not  have  been  inserted  with  that  view,  fiecause 
it  will  not  eflectuate  that  for  which  it  was  designed,  it 
does  not  necessarily  follow  that  it  should  be  perverted 
fiom  its  original  meaning.  The  proviso  itself  shews  the 
danger  of  adopting  such  a  rule  of  construction.  Of  the 
four  courses  pointed  out  three  are  useless  or  impossible. 
The  first  is  both  useless  and  impossible,  as  I  have 
already  shewn ;  the  second  is  impossible,  because  when 
the  charter  is  revoked  no  terms  can  be  added  (the  words 
being  ''revokiB  upon  terms,"  not  **  threaten"  or  "oflfer" 
to  revoke  <' unless  certain  terms  are  complied  with"); 
and  the  last  is  also  impossible,  because,  although  the 
Crown  and  the  grantees  might,  perhaps,  saving  the 
rights  of  the  public,  make  what  baif;ain  they  pleased 
between  themselves,  the  Crown  could  at  no  time  add 
to  the  charter  so  as  to  incorporate  the  modifications, 
conditions  or  provisions  therewith,  but  must  grant  a 
new  and  supplemental  charter  for  that  purpose,  havmg 
relation  only  to  the  time  when  the  great  seal  was  a£Bzed 
to  that  charter,  and  subject  to  the  same  rules,  applicable 
to  all  other  charters,  as  if  this  branch  of  the  proviso  had 
not  existed.  In  truth,  the  draftsman  who  prepared  this 
instrument  does  not  appear  to  have  been  familiar  with 
the  subject  which  he  had  in  hand:  and  the  apibiguity  of 
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the  proviso  seems,  in  the  hurry  of  business,  to  have       1853, 


Jiirif  C.  J. 


^ped    the   vigilance  of  the   Crown  officers.      But,      Eabterk 
although  it  is  difficult  to  give  to  the  first  part  of  the  ^''^l^^j'' 
proviso  the  plain  meaning,  which  I  believe  was  intended    rj^^  qoewi. 
when  the  instrument  was  iramed,  there  are  far  greater 
difficulties  in  the  way  of  the  other  construction.     In 
the  first  place,  it  is  (contrary  to  the  well  known  rule) 
to  give  to  affirmative  words  a  negative  operation,  and 
to  hold  that  language,  which  professes  to  confer  an 
additional  authority,  is  in  effect  a  limitation  upon  a 
power  which  is  otherwise  uncontrolled.     Again,  in  my 
opinion,  it  never  could  have  been  intended,  and  would 
be  highly  unbecoming,  to  refer  to  a  jury  a  fact  affirmed 
by  the  Crown  under  the  great  seal,  and  to  allow  a  jury 
to  say  that  the  conditions  had  not  been  broken,  after 
the  Crown  had  solemnly  asserted  under  the  great  seal 
that  they  had.     Take  for  instance  the  last  condition. 
The  Company  are  to  abide  by  and  conform  to  all  and 
every  the  directions  which  may  be  given  to  them  by 
any  one  of  the  Secretaries  of  State,  as  regards  their 
intercourse  or  dealings  with  any  foreign  state  or  power. 
Suppose  the  Company  to  have  committed  a  breach  of 
this  condition,  so  as,  in  the  opinion  of  the  Government, 
to  have  endangered  the  fiiendly  relations  between  this 
country  and  a  forel'gn  state:  is  such  a  question  to  be 
determined  by  a  jury?    If  the  construction  contended 
for  is  right,  a  mere  question  of  political  government 
would  be  determined  by  a  jury,  and  a  Court  of  law 
would  sit  in  appeal  firom  the  decision  of  the  Queen's 
Government     But  there  are  rules,  applicable  to  the 
construction  of  Crown   grants,  which  satisfy  me   that 
this  construction  is  not  correct.     To  say  the  least  of  it, 
the  proviso  is  doubtful ;  and,  if  it  be  doubtful,  it  must  be 
VOL.  u.  3  N  £.  &  B. 
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1853.        construed  against  the  grantee.     Where  nothing  would 
Eabtben      P*®^  ^y  *  construction  against  the  grantee,  a  charter  is 
^Compwy^^   constmed  liberally  in  his  favour,  because  it  is  not  con- 
j^  J;  sistent  with  the  honour  of  the  Crown  to  suppose  a  grant 

with  the  intention  of  passing  nothing ;  but  where,  as  in 
this  case,  the  franchise  is  perfect,  and  the  question  is 
whether  the  prerogative  is  to  be  restrained,  a  contrary 
rule  prevails,  and  the  construction  is  against  the  grantee, 
because  the  prerogative  of  the  Crown  is  in  truth  the 
privilege  of  the  subject,  and  it  is  not  to  be  presumed 
from  doubtful  expressions  that  the  Crown,  when  granting 
a  privilege  to  one  subject,  intended  to  interfere  with  the 
rights  of  others.  For  these  reasons  I  am  of  opinion  that 
the  proviso  was  intended  to  confer  a  cumulative  and 
additional  power  upon  the  Crown,  and  was  not  intended 
to  restrict  the  prerogative  of  the  Crown,  or  to  interfere 
with  the  privileges  of  the  subject. 

But  there  is  a  higher  ground  upon  which  in  my 
opinion  the  judgment  ought  to  be  affirmed.  If  the 
proviso  fetters  the  free  exercise  of  the  prerc^tive,  and 
takes  away  the  right  of  a  party  grieved  to  a  scire  facias 
upon  the  fiat  of  the  Attorney  General,  in  my  opinion, 
it  is  illegal,  and  therefore  void.  To  every  Crown  grant 
there  is  annexed  by  the  common  law  an  implied  con- 
dition that  it  may  be  repealed  by  scire  facias  by  the 
Crown,  or  by  a  subject  grieved  using  the  prerc^tive  of 
the  Crown  upon  the  fiat  of  the  Attorney  General:  and, 
although  this  privilege  is  not  enforceable  by  mandamus, 
it  is  so  much  of  common  right  that  in  no  case  has  it 
been  refused,  to  my  knowledge.  Indeed,  in  the  some- 
what analogous  case  of  a  petition  of  right,  it  has  of  late 
years  been  the  practice  at  the  Home  Office,  under  great 
authority,  to  endorse  "  let  right  be  done'*  as  a  matter 
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i[>f  eouiite,  without  cTen  referring  the  case  to  the  Attdrtiey 
General.  This  use  of  the  prerogative  by  the  subject  is 
his  protection  against  the  abuse  of  the  prerogative  to 
his  prejudice,  and,  in  my  judgment)  cannot  be  abridged^ 
I  know  that  the  Crown  might  have  granted  this  charter 
without  embodying  therein  the  conditions  referred  to; 
b«it  this  could  only  l^e  done  upon  the  f«8|x>nsibility  of 
the  advisers  of  the  Crown.  We  most  assume  that  these 
adviseHi  deemed  the  cooditions  necessary  for  the  public 
gtx>d;  and,  having  inserted  them,  they  cannot  say  that 
the  legal  consequences  shall  not  follow  their  insertion. 
For  these  reasons  I  am  of  opinion  that  the  judgment 
should  be  a69rmed. 

Judgment  aflSrmed. 


1853. 


Eastern 

Archipelago 

Coni)>any 

▼. 
Tbe  Queen. 

JtrvU  C.  J. 


Aabon    Clulow   Howard,     appellant, 
Joseph  Remer  and  Isaac  Lucas,  respondents 


aqainSt    Tuesday, 
^  November  16th. 


THIS  was  an  appeal  from  the  county  court  of  Cheshire  The  lessee  of 
a  tithe  com- 
holden  at  Cangleton.     The  case,  as  stated  by  the  mutation 

judge  of  the  county  court,  raised  several  points:    but  having dn- 

tratn<»  on  an 
occupier,  the 
occupier  gave  notice  of  action,  as  under  stat.  5  &  6  Vict.  e.  54.  «.  19.,  **  for  entering  upon 
my  premises  at"  &c.,  **  on  the  1 1th  day  of  March  instant,  and  then  and  there  seising  three 
in-calf  heifers  belonging  to  me,  and  continuing  in  my  said  premises  for  sereral  days :  and 
•Ift)  Ibr  that  yon,  against  my  will  and  consent,  on  the  17th  day  of  Mank  instant,  did,  at'* 
&c.  **  aforesaid,  then  and  there  seize,  sell,  drive  away  and  remove  from  my  said  premises 
at"  &c.  "  aforesaid  diree  heifers  Monghig  to  me.*' 

The  action  was  brought  in  the  county  court ;  and  the  following  (amonff  other)  particulars 
of  demand  wore  stated.  "  I.  For  fiulafwMly  entering  plaintiff's  pr^mttes,  and  continuing 
thereon,  and  seizing  and  distraining  three  cattle  of  the  plaintiff,  under  colour  of  a  distress. 
2.  For  unlawfully  selling;  three  other  cattle  of  the  plaintiff's,  not  distrained.**  "4.  For 
continuing  on  plaintiff's  premises,  and  proceeding  to  sell  the  plaintiff's  cattle,  after  an 
abandonment  of  the  distress.** 

Held  that  evidence  might  be  given  of  the  4th  particular :  For  that,  if  any  notice  was 
necessary  of  the  cause  of  action  referred  to  in  the  4th  particular  (and,  per  liord  Campbell 
C.  J.,  CdUrid^e  and  Crompton  Js.,  tembU  that  it  wis  not),  the  notice  given  comprehended 
such  cause. 

3  N  2 
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1853.        the  following  parts  of  the  statement  only  are  material 

Howard      ^  ^^^  decision  pronounced  by  this  Court 

Rembb.  '^®  action  was  brought,  by  the  appellant  against  the 

respondents,  to  recover  SOL  from  the  defendants.   "  The 

causes  of  action,  as  stated  in  the  particulars  of  demand 

annexed  to  the  summons,  were  as  follows. 

*^  This  action  is  brought  to  recover  the  sum  of  SOL 
from  the  defendants,  as  and  for  damages  for  entering 
and  continuing  on  plaintiff's  premises  at  Breretan,  and 
seizing,  taking,  converting  and  selling  three  cattle  of  the 
plaintiff's,  on  or  about  the  11th  day  of  March  last,  under 
colour  of  a  distress  for  a  rent  chaise :  and  the  plaintiff 
will  seek  to  recover  such  damages  on  the  following 
(amongst  other)  grounds. 

"  1.  For  unlawfully  entering  plaintiff's  premises,  and 
continuing  thereon,  and  seizing  and  distraining  three 
cattle  of  the  plaintiff,  under  colour  of  a  distress. 

'^2.  For  unlawfully  selling  three  other  cattle  of  the 
plaintiff's,  not  distrained." 

3.  Not  now  material. 

"  4.  For  continuing  on  plaintiff's  premises,  and  pro- 
ceeding to  sell  the  plaintiff  s  cattle,  after  an  abandonment 
of  the  distress." 

5.  and  6.  For  irregularities  in  the  distress,  not  now 
material. 

"  The  plaintiff  will  seek  to  recover  the  damages  on 
the  above  grounds,  and  also  on  the  grounds  that  the 
distress  was  illegal,  irregular  and  excessive  in  other 
respects.     Dated  this  31st  day  of  May  1853." 

The  trial  took  place  before  the  judge  of  the  county 
court  and  a  jury.  The  following  notice,  in  conformity 
with  Stat.  5  &  6  Vict  c.  54.  s.  19.,  was  proved  to  have 
been  served  on  both  the  defendants  more  than  ten  days 
before  the  commencement  of  the  action. 
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"  To'*  &a  (the  two  defendants).  1853. 

"I,  the  undersigned,  Aaron  Clulow  Howard^  of  Bre-  Howabd 
reton  Hall  in  the  county  of  Chester^  do  hereby  give  you,  rb][Jb,| 
and  each  of  you,  notice  (according  to  the  form  of  the 
statute  in  such  case  made  and  provided)  that  I  shall,  at 
or  soon  after  the  expiration  of  one  calendar  month  from 
the  time  of  your  being  served  with  this  notice,  cause  a 
plaint  to  be  levied  and  entered  against  you  in,  and  issue 
a  summons  thereon  against  you  out  of,  the  county  court 
of  Cheshire^  at  CongletoUy  for  entering  upon  my  premises 
at  Brereian  aforesaid,  on  the  11th  day  of  March  instant, 
and  then  and  there  seizing  three  in-calf  heifers  belongs 
ing  to  me,  and  continuing  in  my  said  premises  for  several 
days:  and  also  for  that  you,  against  my  will  and  consent, 
on  the  17th  day  of  March  instant,  did,  at  Brereton  afore- 
said, then  and  there  seize,  sell,  drive  away  and  remove 
from  my  said  premises  at  Brereton  aforesaid  three  heifers, 
belonging  to  me :  whereby  I  have  sustained  damage  to 
the  amount  of  SOL     As  witness  my  hand,  this  8th  day 

oi  March  1853. 

"  A.  a  Howard.'' 

The  statement  in  the  case  then  was :  *'  Upon  which 
the  defendants  objected  to  the  admission  of  any  evi- 
dence except  such  as  went  to  prove  the  first  and  second 
grievances  in  the  particulars  of  demand,  to  which  alone 
the  notice  applied.  The  plaintiff,  on  the  other  hand, 
contended  that  the  notice  wj»  unnecessary. 

''The  judge  held  that  the  4th,  5th  and  6th  items  of 
the  particulars  fell  within  the  provisions  of  the  section 
referred  to ;  and  that,  so  far,  the  objection  must  prevail ; 
but  that,  as  regarded  the  rest  of  the  grievances  com* 
plained  of,  the  notice  was  not  necessary,  or,  if  necessary, 
it  was  sufficient. 
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1853.  "The  case  then  proceeded;  and  evidence  was  given 

Uqwakd      ^^  ^^^  following  eflfect** 

Remeb.  ^^^  plaintiflP  occupied  m  estate  at  Brereton^  which 

was  situate  wholly  at  the  pariah  of  Brereton  cum  Smetit- 
wick.  The  tithes  of  that  parish  had,  under  the  Tithe 
Commutation  Acts,  been  commuted  for  a  rent  chai^ge, 
payable  to  the  rector,  who  had  leased  the  rent  charge  to 
the  defendant  Remer:  and  Amur's  right  to  distrain  for 
arrears  was  admitted.  The  sums  apportioned  on  the 
estate  occupied  by  plaintiff,  and  owing  at  the  time  of 
the  distress  after  mentioned,  amounted,  according  to 
evidence  given  at  the  trial,  to  257.  3a.  34.  Plaintiff 
admitted  that  something  was  due.  Evidence  was  given 
to  shew  a  demand  of  the  rent  charge  before  the  distress, 
with  notice  that,  in  default  of  payment  within  ten  dsys» 
a  distress  would  be  made.  On  11th  March  1B53,  the 
defendant  Lucas^  under  the  authority  of  his  codefe^dant 
Bemer,  distrained  for  the  said  sum  of  25/.  «S«.  SkL,  and 
seized  three  in-calf  heifers,  tied  up  with  other  cattle, 
in  a  cowhouse  occupied  by  the  plaintiff^  being  upon 
premises  subject  to  the  rent  charge,  and,  on  the  same 
day,  served  the  plaintiff  personally  with  a  notiee  of 
distress,  pointing  out  to  him,  at  the  time,  in  their  stalk, 
the  cattle  which  he  had  so  distrained,  and  teUing  him 
on  what  grounds  and  for  what  amount  the  distreas  was 
made. 

The  notice  of  distress  was  set  out  in  the  case  stated, 
whereby  it  appeared  that  the  distress  was  for  arrears  of 
rent  charge  in  lieu  of  tithes. 

The  statement  in  the  case  then  was  that  **It  was 
further  in  evidence  that  the  heifers  so  seized  were 
never  removed  from  their  stalls.  That  no  padk>ck,  nor 
any  additional  fastening,  was  placed  upon  the  door  of 
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the  cowhouse;  nor  was  any  notice  given  to  plaintiff  of        ]8«5d. 

the  place  where  they  were  impounded:   but  that  two      Howabd 

bailifis  were  left  in  possession,  who  slept  at  first  in  the        reheb. 

fodder  bin  at  the  head  of  the  cattle,  and  afterwards  in     • 

a  saddlehouse  near  the  cowhouse:    and  one  of  them 

swore  that  he  privately  marked  the  heifers  shortly  after 

they  were  seized.     That  the  plaintiff's  servants,  from 

time  to  time,  turned  out  the  heifers  in  question,  with 

the  rest  of  their  master's  cattle,  for  water,  and  fed  them ; 

but  the  bailiffs  swore  that  this  was  done  with  their  assent 

and  permission,  and  generally  under  their  inspection; 

and  that  they  watched  the  heifers,  and  saw  them  several 

times  every  day.     It  was  also  attempted  to  be  shewn 

that,  on  two  occasions,  while  they  professed  to  be  in 

possession,  the  bailifis  were  both  absent  from  the  land 

in  respect  of  which  the  rent  charge  was  payable,  for 

about  an  hour  on  each  occasion :  but  on  this  point  the 

evidence  was  contradictory." 

On  17  th  March  the  three  heifers,  so  seized,  were 
valued  and  sold  by  auction.  "  It  was  attempted  to  be 
shewn  that,  on  the  Sunday  following  the  distress,  the 
three  heifers  so  distrained  were  wholly  removed  from 
the  premises,  and  three  other  heifers  of  the  plaintiff 
substituted  in  their  stalls :  that  the  heifers  sold  in  satis* 
faction  of  the  distress  were  those  which  had  been  so 
substituted;  and  that  the  heifers  originally  seized  had 
never  been  recovered  by  the  plaintiff.  This  was  left  to 
the  jury.  Witnesses  were  called  on  both  sides;  and  the 
case  went  to  the  jury,  who  found  for  the  defendants.'' 

One  question  for  the  opinion  of  the  Court  was  stated 
to  be: 

1.  <<  Whether  the  evidence  tendered  by  the  plaintiff  in 
support  of  the  4th  and  other  grounds  of  action,  men- 
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1863.  tioned  in  his  particularsf,  was  properly  rejected :  it  being 
Howard  Contended  that  on  some  of  the  grounds  of  action  stated 
Rkmeju       therein  such  notice  was  not  necessary.** 

(Several  other  questions  were  stated,  as  to  which  no 
decision  was  pronounced.) 

Watson^  for  the  appellant  (plaintiff  in   the  county 
court).     The  appellant,  no  power  having  been  reserved 
to  enter  verdict,  is  entitled  to  a  new  trial  if,  upon  any 
ground,  the  evidence  excluded  was  admissible.     Now 
he  was  entitled  to  shew  that  the  defendants,  after  aban- 
doning the  distress,  continued  on  his  premises,  and  sold 
his  cattle,   if  either  the  notice,  as  given   under  stat. 
5  &  6  Vict  c,  64.  s.  19.,  is  sufficient  to  comprehend  the 
case,  or  if  no  notice  at  all  is  necessary.     That  section 
enacts  that  no  distress  made  for  any  rent  charge  payable 
under  that  Act,  or  other  recited  Acts  (comprehending 
the  other  Acts  applicable  to  this  case),  shall,  by  reason 
of  any  irregularity  or  unlawful  act  afterwards  done,  be 
deemed  a  trespass  ab  initio ;  and  adds :  *'  but  the  party 
aggrieved  by  such   unlawful  act  or  irregularity  may 
recover  full  satisfaction  for  the  special  damage  in  an 
action  upon  the  case;   provided  nevertheless,  that  no 
plaintiff  shall  recover  in  any  action  for  any  such  unlawful 
act  or  irregularity,  if  ten  days*  notice  in  writing  shall 
not  have  been  given  to  the  defendant  by  the  plaintiff  of 
his  intention  to  bring  such  action  before  the  commence- 
ment thereof,  or  if  tender  of  sufficient  amends  has  been 
made  by  the  party  distraining,  or  his  agent,  before  such 
action  brought,  or  if  after  action  brought  a  sufficient 
sum  of  money  shall  have  been  paid  into  Court,  with 
costs,  by  or  on  behalf  of  the  defendant"    Now,  if  what 
was  done  after  the  allege<l  abandonment  be  a  part  of  the 
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proceedings  under  the  distress,  then  it  is  comprehended        1353. 
under  the   words  of  the   notice,   "  continuing  in  my      Howard  " 
premises  for  several  days,"  and  *' against  my  will  and       rkmkr. 
consent,  on   the   17  th  day  of  March  instant,  did,  at 
Brereton  aforesaid,  then  and  there  seize,  sell,  drive  away 
and  remove  from  my  premises  at  Brereton  aforesaid  three 
heifers  belonging  to  me."    But,  if  what  was  done  after 
the  abandonment  of  the  distress   was  wholly  distinct 
from  the  distress,  then  no  notice  at  all  was  necessary. 
The  latter  seems  the  more  correct  view;  but  the  evi- 
dence was  receivable  on  either  alternative.     (He  also 
mentioned  other  points,  on  which  no  decision  was  pro- 
nounced.) 

WeUiyy  for  the  respondents  (defendants  in  the  county 
court).  The  notice  manifestly  points  to  the  first  two 
heads  of  the  particulars:  it  is  confined  to  things  done 
under  the  distress ;  and  the  first  two  heads  comprehend 
all  done  under  the  distress,  including  the  sale.  These 
head^  therefore  exhaust  the  notice.  The  fourth  par- 
ticular is  for  matter  distinct  [Lord  Campbell  C.  J. 
Why  not  consider  it  a  difierent  mode  of  stating  the 
same  fact?]  It  appears  to  assume  that  all  acts  which 
can  be  proved  under  the  first  two  particulars,  that  is  (as 
abready  explained)  under  the  notice,  are  acts  done  under 
the  distress:  and  it  thus  undertakes  to  shew  something 
besides  the  proceedings  under  the  distress.  But  these 
the  notice  does  not  include.  If,  however,  the  fourth 
head  of  particulars  is  to  be  construed  as  applicable  to 
what  could  be  shewn  to  have  been  done  after  an 
abandonment  of  distress,  and  an  act  so  done  is  not  an 
irregularity  in  the  distress,  it  must  be  admitted  that  stat. 
5  fr  6  Vict  c.  54.  s.  19.  is  inapplicable  to  the  fourth 
head. 
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18^a.  fFaisan,  in  reply,  was  stopped  by  the  Court 

Howard 

Remer.  ^^  Campbbll  C.  J.    I  confess  that  I  am  surprised 

and  grieved  to  find  an  appeal  from  a  county  court 
raising  such  subtleties.  We  have  got  rid  of  objections 
which  could  be  taken  only  by  special  demurrer:  but 
really  the  point  here  taken  is  as  remote  from  the  merits 
of  the  case  as  any  of  those  objections  could  be.  It  is 
most  desirable  that  a  county  court  judge  should  decide 
on  the  merita  In  this  case  there  must  be  a  new  trial, 
which  I  am  very  sorry  for,  since  it  is  caused  by  the 
learned  judge  having  refused  admissible  evidence.  The 
act  complained  of  under  the  fourth  bead  was  either  one 
for  which  an  action  might  be  brought  without  any  notice 
at  all,  or  the  notice  is  sufficient.  If  the  act  was  done  in 
the  course  of  the  distress^  then  notice  was  necessary : 
but  in  that  case  the  notice  here  given,  which  contains 
veiy  large  language,  was  amply  sufficient  I^  on  the 
other  hand,  the  act  was  done  after  the  distress  was 
over  (which  I  rather  take  to  be  the  true  view,  seeing 
that  it  is  charged  that  the  distress  had  been  previously 
abandoned),  then  no  notice  was  necessary ;  for  the  act 
would  then  be  merely  a  trespass,  for  which  an  action 
would  lie,  subject  to  the  common  law  incidents.  There 
must  therefore  be  a  new  triaL 

CoLEBiDOB  J.  I  am  of  the  same  opinion.  If  the 
items  in  the  particulars  were  expanded  into  separate 
£Eicts,  the  fourth  head  would  set  out  a  complaint  for 
continuing  on  the  premises  and  doing  an  unlawful  act 
after  a  formal  abandonment  of  the  distress.  It  is  clearly 
not  a  complaint  for  any  thing  unlawful  or  irregular  in 
the  sale  or  disposition  of  the  distress.     For,  giving  the 
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largest  explanation  of  the  term  «'  distress,"  still  the  aban-        1853. 
donment   cuts  th«t  proceeding   short   and   leaves  the  ~  Howard 
parties,  as  to  all  that  follows,  in  the  position  which  thej       Rrmke. 
would  have  held  before  there  had  been  any  distress  at 
all.      That   being   so^  no  notice  would  he   necessary. 
But  put  it  the  other  way,  and  take  the  whole  transaction 
as  a  proceeding  under  the  distress ;  then  I  agree  with 
my  Lord  that  this  notice,  especially  when  produced 
upon   a    proceeding  in  a  county  court,  roust  be   so 
construed  aa  to  embrace  the  cause  of  action. 

*  WiQBiTBf  AN  J.  When  we  compare  the  iburth  head  of 
particulars  with  the  notice,  we  cannot  but  see  that  the 
objection  which  prevailed  in  the  county  court  was  one 
of  extreme  technicality.  It  seems  to  me  that  the  notice 
was  quite  large  enough  to  admit  all  that  could  be  given 
in  evidence  under  the  fourth  head.  And  I  agree  with 
my  Lord  that  either  no  notice  was  requisite  or  this  was 
sufficient  And  I  also  fully  agree  that  these  notices 
should  not  be  made  liable  to  such  technical  objections. 

CaoMPTiw  J.  I  am  of  the  same  opinion.  If  any 
notice  was  required,  this  was  amply  sufficient :  I  incline 
to  think  that  none  was  requilred*  I  quite  agree  that  we 
should  construe  the  notice,  which  the  statute  requires, 
most  liberally. 

Verdict  set  aside^  with  costs;  and  new  trial  ordered. 
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1853. 

??'"''f'^-i.  The  Queen  against  Lord  Wellesley. 

November  nth,  *  ^  ^^ 

^'c^yhold^  JR^^STOW,  in  last  Trinity  Term,  obtoined  a  rule 
d^^S^  calling  on   WiWam  Richard  Arthur  Pole   Tylney 

to  E.,  Af.  and    Lang   Wgllesky,  commonly  called   Viscount    Wellesley^ 

W,  on  cerUin  ^  ^'  ./  ^ 

trusts.    E.       lord  of  the  manor  of  Wanstead  and  Stone  HalU  in  Esiex^ 

demanded 

admittance:      and  John  Coverdale^  his  steward  of  the  said  manor,  to 

the  steward  ,  ,  ,  v       i  i         ^    • 

refused  ad.  -  ^bew  cause  wby  a  mandamus  should  not  issue,  com* 

I^t'u^n**"  inanding    them    to   admit  Emma    Withers   to  certain 

SSTeTn^.^'  copyhold  hereditaments,  holden  of  and  parcel  of  the 

This  Court,  g^id  manor. 

without  de- 
ciding as  to  From  tbe  affidavits  it  appeared  that  James  Withers, 
the  amount  of 

theproperfine,  being  tenant  in  fee  of  the  copyhold  hereditaments  m 
a  rule  for  a  question,  by  his  will,  dated  8th  December  1848,  devised 
commanding  ^he  same  to  his  wife  the  said  Emma  Withers^  his  sister 
bfd^b^hlg*"*  -4nii  Withers  (now  Ann  Burtan\  Thomas  Mumfard  and 
W^  ^  m"nt  -^^9^*  Woody  their  executors,  administrators  and  assigns, 
of  fine,  and  the  x^^qjx  certain  trusts.     James  Withers  died  on  5th  April 

fine  accruing        1852. 
only  by  reason 

of  the  ad.  Ann  Burton  had  disclaiiiied  the  trusts  and  all  estates 

in  respect  thereoC 

At  two  customary  courts  of  the  manor,  holden  re* 
spectively  on  25th  October  and  I7th  December  1852, 
proclamations  were  made  for  the  heur  to  be  admitted. 

By  an  indenture  of  4th  February  1853,  reciting  that 
Mumford  and  Wood  were  desirous  to  release  tbeir  estate 
in  the  copyhold  hereditaments  to  Emma  Withers,  her 
heirs  and  assigns,  to  tbe  intent  that  she  alone  might  be 
admitted,  to  hold  the  same  on  the  trusts  of  the  will,  it 
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Loid 
Wellbsley. 


was  witnessed  that,  for  the  nominal  consideration  therein  1853. 
mentioned,  Mumford  and  Wood^  and  each  of  them,  did  The  Queen 
grant,  release  and  confirm  to  Emma  Withers,  her  heirs 
and  assigns,  all  &c.  (including  the  copyhold  heredita- 
ments in  question),  to  hold  the  same  unto  and  to  the 
use  of  JSmma  Withersy  her  heirs  and  assigns,  for  ever,  to 
the  intent  that  she,  her  heirs  and  assigns,  might  be 
solely  seised  thereof  at  the  will  of  the  lord,  according  to 
the  custom  of  the  manor,  but,  nevertheless,  upon  the 
trusts  of  the  will 

At  a  customary  court  of  the  manor,  holden  on  8th 
February  1853,  Emma  Withers  attended,  produced  the 
will  and  deed  of  release,  and  demanded  to  be  alone 
admitted,  stating  her  readiness  to  pay  a  single  fine  of 
260/.  (two  yeiUB'  rental)  and  the  fees.  Ann  Burton  at 
the  same  time  attended  to  disclaim  and  refuse  to  be 
admitted :  but,  as  to  her  interest,  no  question  was  made. 
The  steward,  however,  refused  to  admit  Ann  Withers  as 
sole  tenant,  and  required  that  either  Emma  Withers^ 
Mumford  and  Wood,  or  Emma  Withers  on  behalf  of  the 
three,  should  be  admitted,  for  the  purpose  of  obtaining 
a  treble  fine,  amounting  to  455/.  (a). 

At  this  court  the  third  proclamation  was  made,  and 
seizure  awarded ;  which  the  steward  had  threatened  to 
carry  into  effect 

The  steward  deposed  that  he  was  willing,  on  payment 
of  the  treble  fine,  to  admit  any  one  devisee,  or  any  one 
or  more  on  behalf  of  the  three. 


WtUes  now  shewed  cause.    Mumford  and  Wood  can- 
not disclaim ;  their  execution  of  the  deed  is  itself  an 

(a)  It  vnM  deposed  that  this  wm  calculated  on  the  principle  laid  down 
in  Wikim  ▼.  Hoart,  2  B.  ^  Ad,  350. 
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1853.       Mi  done  tinder  the  will.    And  the  release  i6  inoperfttive, 


WsLLnLEY. 


The  <tuBSH  80  far  as  regards  the  present  question :  it  is  a  transaction 
between  parties  who  are  not  tenants  on  the  roll :  and  the 
lord  is  not  bound  to  recognise  any  conveyance  inter  vivos 
which  is  not  on  the  roll;  MatAew  v.  Osborru  (a).  The 
case  toust  therefore  be  considered  as  if  the  joint  tenancy 
still  existed*  Nt>w  the  admission  of  one  joint  tenant  is 
the  admission  of  all ;  and,  on  the  admission  of  Emma 
Withers,  the  lord  would  be  entitled  to  a  treble  fine  (A). 
It  is  understood  that,  in  support  of  the  rule,  Bex  v.  The 
Lard  of  the  manor  of  Hendon  (c)  will  be  cited,  as 
shewing  that,  there  being  only  a  dispute  as  to  the 
amount  of  fine,  the  lord  is  bound  to  admit,  and  must 
bring  his  action  for  the  fine  which  he  claims.  But,  by 
doing  so,  the  lord  would  be  making  eyidence  against 
himself,  and  that  of  a  fact  not  true,  if  he  admitted 
Emma  Withers  to  the  whole:  if  he  admitted  her  to  a 
part  only,  he  would  be  giving  that  which  she  does  not 
ask.  Suppose  the  devise  had  been  to  her  alone :  could 
she  have  claimed  to  be  admitted  without  paying  a  fine? 
The  decision  in  Rex  v.  The  Lord  of  the  manor  of  Ben^ 
dan  (c)  applies  only  where  there  is  a  bon&  fide  doubt  as 
to  the  amount  due. 


Barstaw,  contra.  It  is  an  elementary  principle  of 
copyhold  law  that  a  fine  is  not  due  for  admittance  till 
after  the  admittance  has  taken  place,  the  admittance 
oeing  the  cause  of  the  fine ;  2  Bcrc.  Air.  SS4  (7th  ed.), 
tit  Copyhold  (I)  2.  The  efiect  of  the  release  the/efore 
need  not  be  considered ;  the  rule  must  be  made  abso* 


(a)  In  C.  B.,  Jamiary  26»  1853;  22  X.  J.  AT.  S.  C.  P.  24K 
(()  See  1  SMtf,  Cop.  296,  320,  347  (4th  ed.). 
(e)  2  T.  R.  484. 
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Inte  even  upon  the  supposition  that  the  joint  tenancy 
still  exists.  The  steward  threatens  to  seize  quousque : 
but  that  be  cannot  do  if  a  single  devisee  offers  to  be 
admitted ;  Roe  dem.  Ashtan  v.  Hutton  (a).  Bex  v.  The 
Lard  of  the  manor  of  Hendon  (A)  is  directly  in  point. 
There  the  transaction  which  had  taken  place  out  of 
Court  had,  in  some  degree,  the  appearance  of  a  firaud 
upon  the  lord :  but  the  Court  said :  '*  they  had  fre- 
quently declared  they  would  give  no  opinion  respecting 
the  lord's  fine  on  an  application  by  a  tenant  for  a  man- 
damus to  be  admitted,  because  the  lord  has  no  right  to 
the  fine  at  all  till  admittance.  All  the  lord  has  a  right 
to  require  is  to  have  a  tenant."  That  the  lord  cannot 
refuse  admittance  on  the  ground  of  his  claim  to  fine, 
appears  also  by  Rex  v.  WU8on{c).  (He  was  then  stopped 
by  the  Court) 


1853. 

The  Queen 

Lord 
Wbllebley. 


Lord  Caupbell  C.  J.  This  rule  must  be  made 
absolute.  Neither  the  releasors  nor  releasee  have  been 
admitted.  When  there  is  a  devise  to  several  as  joint 
tenants,  any  one  has  a  right  to  be  admitted,  valeat 
quantum.  The  lord  will  thereupon  become  entitled  to 
the  proper  fine,  and  will  have  a  remedy  for  it 


Coleridge,  Wiohtman  and  Erle  Js.  concurred. 

Rule  absolute. 

(a)  2  Wili,  162.  (6)  2  T,  R.  484. 

(c)  10  B,  ^  C.  80. 
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Tmuday, 
November  I7tb. 


Defendant,  by 
a  warrant  of 
commitment 
on  a  coroner*! 
inquiation 
held  without 
jurisdiction, 
caused  plaintiff 
to  be  impri- 
soned.   Plain- 
tiff was  bailedi 
and  afterwards, 
while  on  bail, 
procured  the 
inquisition  to 
be  quashed. 

Held  that, 
in  an  action 
for  such  false 
imprisonment, 
plaintiff  was 
entitled,  under 
an  allegation 
that  he  had 
incurred  ex- 
pense in  pro- 
curing his  dis- 
charge from 
custody,  to 
recover  da- 
mages for  the 
expense  of 
quashing  the 
inquisition. 


FoxALL  against  Babnett. 

"T^ECLARATION  stated  that  defendant  "assaulted 
the  plaintiff,  and  caused  him  to  be  taken  into 
custody,  and  to  be  conveyed  to  and  imprisoned  in  a 
prison:  whereby,  and  in  consequence  of  which  said 
imprisonment,  the  plaintiff  became  and  was  and  still 
remains  sick  and  disordered,  and  permanently  injured 
in  his  constitution  and  health:  and  the  plaintiff  has 
been  obliged  to  pay  and  lay  out,  and  to  render  himself 
liable  to  pay,  divers  large  sums  of  money,  together 
amounting  (to  wit)  to  the  sum  of  20021,  in  endeavouring 
to  cure  his  said  sickness,  and  to  reestablish  his  health, 
and  in  and  about  his  procuring  his  discharge  from  the 
said  custody  as  aforesaid.** 

Plea:  Not  guilty.     Issue  thereon  (a). 

On  the  trial,  before  Coleridge  J.,  at  the  last  Gloucester^ 
shire  assizes,  it  appeared  that  the  defendant  was  coroner 
of  the  county  of  Gloucestershire ;  and,  as  such  coroner, 
had  held  an  inquest,  on  the  15th,  17th  and  28th  Sep^ 
tember^  1852,  on  the  body  of  one  Thomas  Boultan,  then 
lying  in  the  county  of  Gloucestershire.  The  inquisition, 
however,  was  held  in  the  county  of  Monmouthshire. 
The  jury  found  a  verdict  of  manslaughter  against  the 
plaintiff;  and  the  defendant  thereupon,  by  his  warrant, 
committed  the  plaintiff  to  Gloucester  gaol.    The  plaintiff 

(a)  Another  plea,  pleaded  to  the  ahore  declaration,  ended  in  a  demurrer, 
which  had  not  been  argued  when  the  case  was  tried.  The  venire  was  to 
assess  damages  on  this  part  of  the  record,  as  well  as  the  rest. 
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was  afterwards  admitted  to  bail  by  a  Judge*      Subse-        1853. 
quently  the  inquisition^  having  been  brought  into  this       p^x^^L 
Court  by  certiorari,  was  quashed,  in  last  HUary  Term,      babnbtt. 
as  having  been  taken  without  jurisdiction. 

The  plaintiff,  at  the  trial,  gave  evidence  for  the  pur* 
pose  of  shewing  the  extent  of  the  injury  inflicted,  and 
the  amount  of  expense  which  he  had  incurred :  and, 
among  other  expenses,  gave  evidence  to  shew  the 
expenses  which  he  had  incurred  in  procuring  bail  and 
quashing  the  inquisition.  The  counsel  for  the  defend- 
ant contended  that  the  plaintiff  could  not,  under  this 
declaration,  recover  for  the  last  mentioned  expenses. 
The  learned  Judge  directed  the  jury  to  estimate  these 
amounts  separately ;  and  they  found  that  the  expense 
of  procuring  bail  amounted  to  25/1  13«.  Icf.,  that  of 
quashing  the  inquisition  to  46/.  2^.  5c/.,  and  the  damages 
ultri  to  261 ;  and  they  gave  a  verdict  for  the  plaintiff, 
for  96/.  15«.  6d,  in  all.  Leave  was  reserved  to  reduce 
this  by  ni  16*.  6rf. 

In  this  Term,  Keating  obtained  a  rule  to  reduce  the 
damages  by  46/.  only,  as  the  expense  of  quashing  the 
inquisition. 

H,  James  and  Holl  now  shewed  cause.  It  is  true  that 
none  but  direct  damages  can  be  recovered,  unless  they 
are  specially  averred  in  the  declaration.  But  the  ex- 
pense of  quashing  the  inquisition  was  a  direct  damage 
to  the  plaintiff  resulting  from  the  act  of  the  defendant ; 
or,  at  the  least,  it  falls  within  the  description  of  laying 
out  sums  of  money  '*  in  and  about  his  procuring  his  dis- 
charge from  the  said  custody."  He  was  not  indeed  in 
aetual  custody  when  the  inquisition  was  quashed,  bebause 
he  had  been  bailed ;  but  a  man  who  is  bailed  is  in  vir- 

VOL.   It.  3  o  E.   &  B. 
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1853.  tual  custody;  his  bail  are  supposed  to  have  him  in  their 
FoxALL  custody,  and  may  at  any  time  render  him ;  3  Hawk. 
Barnett.  ^  ^^-  1^6  (7th  ed.),  B.  n.  Ch.  16.  s.  3.  [Lord 
Campbell  C.  J.  In  some  cases  it  is  necessary,  before 
bringing  an  action  for  false  imprisonment,  to  get  the 
conviction  quashed:  but  I  do  not  know  that  this  is 
necessary  in  the  case  of  an  inquisition.]  It  may  not  be 
necessary  for  the  purpose  of  bringing  an  action :  but, 
till  the  inquisition  is  quashed  or  the  party  has  appeared 
to  it,  he  is  in  custody.  The  bail  are  under  recognizance 
that  he  shall  answer  the  charge:  their  power  over  him 
continues  till  they  are  discharged  from  this  recognizance: 
and  this  discharge  can  be  only  by  the  inquisition  being 
quashed  or  the  party  appearing. 

Keaiififfy  contra.  The  imprisonment  complained  of 
in  the  declaration,  and  to  get  rid  of  which  it  is  alleged 
that  the  expense  was  incurred,  is  the  imprisonment  by 
the  defendant,  under  his  warrant.  That  was  got  rid  of 
when  the  plaintiff  was  bailed.  It  may  be  that,  in  con- 
struction of  law,  a  fresh  imprisonment  commenced  vir- 
tually when  the  prisoner  was  bailed:  and,  if  so,  the  plaintiff 
might  perhaps  have  recovered  the  expense  of  quashing 
the  inquisition  on  a  declaration  complaining  that  he  had 
been  compelled  to  procure  bail,  and  had  been  put  to 
expense  in  liberating  himself  from  their  custody.  [  Wtght^ 
man  J.  The  discharge  from  the  first  imprisonment 
seems  not  to  be  perfect  till  the  inquisition  is  put  an  end 
to  in  some  way.]  The  necessity  for  putting  an  end  to 
it  ceases  on  bail  being  given.  In  HoUoway  v.  Turner  (a) 
the  plaintiff's  goods  were  seized  on  an  illegal  warrant  of 

(a)  6  Q.  B,  928. 


T. 

Babnbtt. 
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attorney  and  jadgment:  and  it  was  held  that  plain tiff^  i853. 
in  trespass  for  the  seizure,  could  not  recover  for  the  yoxalT' 
expense  of  setting  aside  the  judgment,  though  specially 
claimed  in  the  declaration.  Lord  Denman  there  said: 
**  The  plaintiff  might  have  recovered  these  costs  in  a 
proper  form  of  proceeding,  but  he  cannot  sue  the  de- 
fendants for  a  trespass  per  quod  he  was  put  to  expense 
in  removing  the  cause  of  the  trespass."  Barton  v.  Brick- 
neU  (a)  illustrates  this.  Suppose,  in  the  present  case, 
the  plaintiff  had  been  bailed  as  soon  aa  the  verdict  was 
found:  could  he  have  brought  trespass  for  false  im- 
prisonment ?  [Coleridffe  J.  In  the  passage  in  Hawkins 
referred  to  by  Mr.  James,  it  is  said  that,  though  main- 
pernors are  merely  sureties,  the  bail  may  take  the  party 
to  gaol:  while  that  state  of  things  lasts,  is  he  a  free 
man  7]  He  is  so  as  to  the  custody  of  which  the  de- 
claration complains :  the  following  custody,  if  it  be  one, 
is  of  a  very  special  kind.  The  defendant,  by  this  pro- 
ceeding, has  no  mode  of  taxing  the  costs  of  quashing  the 
inquisition.  The  plaintiff  might,  after  being  bailed  out, 
have  waited  till  the  assizes,  when  the  inquisition  must 
have  been  quashed :  the  only  difference  to  him  would 
have  been  that  his  status,  as  a  party  bailed,  would  have 
continued  longer. 

Lord  Campbell  C.  J.  If  the  plaintiff  had  been  dis- 
charged out  of  custody,  and  then  had  sought  to  set  aside 
the  inquisition,  I  should  have  thought  he  could  not 
recover  the  expense  of  doing  so :  that  would  have  been 
a  state  of  things  analogous  to  that  which  existed  in 
Hollaway  v.  Turner  (6).     But  the  facts  here  are  quite 

(a)  13  Q,  B.  393.  (6)  6  Q.  B.  928. 

3  o  2 
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1853.  different  The  plaintiff  was  released  only  from  ini- 
Y^^[^  prisonment  within  four  walls:  he  still  had  to  restore 
himself  to  a  state  of  freedom ;  which  he  did  not  do  until 
he  had  the  inquisition  set  aside :  till  then  the  imprison- 
ment was  not  done  away  with.  The  damage,  therefore, 
necessarily  arose  from  the  act  complained  of:  and  the 
rule  must  be  discharged. 

CoLRRiDOE  J.  I  am  of  the  same  opinion.  The 
plaintiff  brings  trespass  for  imprisonment  under  the  un- 
lawful command  of  the  defendant  It  is  admitted  that 
he  is  entitled  to  recover  such  special  damage  as  can  be 
truly  stated  to  have  been  necessarily  incurred  in  pro- 
curing his  discharge  from  that  imprisonment  When 
there  are  two  stages  necessary  for  this,  I  cannot  distin- 
guish between  the  two,  as  to  the  right  to  recover 
damages.  If  the  plaintiff  had  been  set  free  at  the  first 
stage,  I  agree  that  he  could  not  have  recovered  in  res- 
pect of  anything  which  he  afterwards  did.  But  that 
was  not  so:  the  plaintiff,  by  being  bailed,  was  merely 
put  into  the  hands  of  persons  who  might  at  any  time 
have  replaced  him  in  the  gaol :  the  expense  of  removing 
him  from  that  position  was  only  one  of  the  steps  neces- 
sary for  completing  his  discharge  from  the  original 
imprisonment 

WioHTMAN  J.  The  necessity  of  setting  aside  the 
inquisition  was  caused  by  the  original  imprisonment,  and 
by  that  only  ;  for,  had  there  been  no  such  imprisonment, 
the  necessity  would  not  have  existed.  The  plaintiff,  by 
being  bailed,  obtained  only  an  imperfect  release:  to 
get  an  entire  release,  he  was  under  the  necessity  of 
getting  the  inquisition  set  aside.     The  setting  aside  the 
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inquisition  was,  therefore,  the  legal  consequence  of  the  1853. 

first  imprisonment.     HoUoway  v.  Turner  (a)  has  been  f^^ " 
satisfactorily  distinguished  from  this  case  by  my  Lord  (6). 


V. 

Barn^tt. 


(Eble  J.  had  left  the  Court.) 

Rule  dischaiged. 

(a)  6  Q.  B.  928. 

(a)  See  Hadlep  ▼.  Baxendalt,  9  Exeh.  341. 


Stapylton  against  John  Clough  and  Robert  ^J^^^JT'i^^i, 
Clough. 


EJECTMENT    for  lande   in    Yorkshire.     The   two  In  order  lo 
1  /.     1  .  1   /.  1  T  I      prove  notice 

defendants  put-  m  separate   defences ;  but  John  to  quit  to  have 

Clough  did  not  ultimately  defend.  upon  r.,  a 

On  the  trial,  before  JVightman  J.,  at  the  last  Yorkshire  ^^tV^^"^, 

Assizes,  it  appeared  that  the  defendants  held  the  pre-  {o'JJeSXt*'* 

mises  in  question,  consisting  of  a  farm  and  lands,  as  the  notice  had 

^  '  °  .  been  lervcd  on 

tenants  from  year  to  year  to  the  plaintiff,  the  year  com-  ^^m  R-  ^io? 
mencing  on  6th  April    John  Clough  did  not  reside  on  had  reached  r, 

,  .^^,1.  imi  rtt^*  ''*•  shewn 

the  farm:  but  Robert  Clough  did.     The  case  for  the  that  y..  a  per- 

plaintiff  was  that  notice  to  quit  had  been  served  on  one  ^aa  ordinarily 

William  aoagh,  the  father  of  Robert  Oough,  before  the  fh^Pi^dfoi^d!: 

6th  of  Oct(Aer,  and  had  reached  Robert  Clough  before  |°qJJ^,7h[^" 

that  day.     To  establish  this,  evidence  was  given  that  *  notice  re- 

•^  ^  ®     ^  quinng  R.  to 

one  George  Jackson^  who  had  died  before  the  trial,  was  quit  had  been 

,  handed  to  J,, 

employed   by    William   Marshall^   the   managing  land  who  had 

brooffht  back 
the  duplicate, 

and  had  sisned  an  indorsement  stating  service  on  R.,  and,  further,  that  J,  had  then  orally 

stated  that  he  had  delivered  the  notice  to  W. 
Held  :  that  J.  *s  oral  declaration  was  not  admissible,  as  not  appearing  to  have  been  made 

in  the  ordinary  course  of  his  business. 
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1853.  agent  for  the  property,  to  serve  notices  on  the  tenants, 
Stapylton  including  notices  to  quit ;  and  that,  when  Jackson  served 
Cloitgh.  ®"^^  notices,  it  was  his  duty  to  inform  Marshall  of  the 
facts.  A  written  notice,  requiring  Robert  Clough  to 
quit,  was  produced,  on  the  back  of  which  was  written : 
'*  29th  September  1852.  Delivered  a  duplicate  to  RobeH 
Clouglu  George  Jackson:^  and  it  was  proved  that  the 
signature  was  in  Jackson^s  hand  writing.  Marshall  gave 
evidence  that,  on  the  29th  September  1852,  he  delivered 
this  paper  to  Jackson^  the  day  of  the  month  not  being 
then  inserted,  and  it  being  then  unsigned,  with  direc- 
tions to  serve  it  on  Robert  Clough:  that  in  about  an 
hour  Jackson  returned,  and  stated  to  Marshall  that  he 
had  served  it,  not  on  Robert  Clough,  but  on  William 
Clough,  the  father  oi  Robert  Clough.  Jackson  then  signed ; 
and  **29th''  was  inserted.  It  appeared  that  during  all 
this  day,  and  for  some  days  after,  Robert  Clough  was 
absent  from  the  premises.  Evidence  was  also  given  of 
language  subsequently  used  by  Robert  Clough,  as  shew- 
ing that  he  had  received  this  notice.  It  was  objected, 
by  the  counsel  for  the  defendant,  that  proof  of  the  oral 
statement  of  Jackson  could  not  be  given.  The  learned 
Judge  refused  to  stop  the  case :  and  the  jury  found  for 
the  plaintiff. 

In  this  Term,  Atherton  obtained  a  rule  Nisi  for  a  new 
trial. 

Knowles  and  fV.  S.  Cross  now  shewed  cause.  The 
principal  question  in  this  case  is,  whether  the  oral 
declarations  of  a  deceased  agent,  as  to  acts  done  in  the 
course  of  his  agency,  are  receivable  in  evidence.  That 
an  indorsement,  written  by  such  deceased  agent,  of  ser- 
vice of  notice  to  quit  is  receivable,  was*decided  in  Doe 
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dem.  PaiteshalLv.  Turford{a).     \Wightman  3.    At  the        1853. 
trial,  it  struck  me,  as  a  very  stringent  objection,  that  the     stapylton 
oral  declaration  of  the  deceased  person  was  offered  for  the      cloogh. 
purpose  of  contradicting  his  own  written  memorandum.] 
The  writing,  though  admissible  in  evidence,  might  be 
contradicted,   as  a  receipt  may.     [Coleridge  J.     The 
usual  course  of  the  business  clearly  was  to  indorse  on 
the  notice  a  memorandum  of  the  service ;  and  that  was 
done:  but  what  evidence  was  there  that  it  was  in  the 
usual  course  of  the  business  to  make  oral  statements 
contradicting  such  written  indorsement  ?]     The  duty  to 
serve  the  notices  carries  with  it  the  duty  to  report  the 
fact  of  service   according  to  the  truth.     [Coleridge  J. 
Suppose  the  declaration  in  Doe  dem.  PatteshaUv.  Tut- 
ford  (a)  had  been  oral,  and  it  had  appeared  that  the 
ordinary  course  was  to  write  an  indorsement:  would 
that  have  made  no  difference  in  the  result  of  the  case?] 
It  would  have  made  none.     If  the  service  of  the  notice 
was  made  in  the  ordinary  course  of  business  it  is  unim* 
portant  what  was  the  ordinary  course  of  reporting  the 
service.      Lord     TenterderCs   judgment    in    Doe   dem, 
PatteshaU  v.  Turford  (a)  appears  indeed  to  put  the  case 
on  the  ordinary  course  of  reporting  the  service :  but  the 
judgment  of  Taunton  J.  proceeds  on  the  more  general 
ground.     In  Poole  v.  Dicoi  (A),  where  an  entry  by  a 
deceased  clerk  of  a  notary,  respecting  the  dishonour  of 
a  bill,  was  admitted,  Tindal  C.  J.  said :  **  We  think  the 
evidence  in  question  was  admissible;  and  we  think  it 
admissible  on  the  ground  that  it  was  an  entry  made  at 
the  time  of  the  transaction,  and  made  in  the  usual  course 
and  routine  of  business  by  a  person  who  had  no  interest 
to  misstate  what  had  occurred."    Numerous  authorities 

(rt)  3  A  §■  Ad.  890.  (6)  1  New  Ca.  619. 
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1863.  ^  to  the  admissibility  of  declarations  by  deceased  agents 
^TAFYLTON  "^  coUccted  in  Fursdon  v.  Clogg{a\  where  the  question 
as  to  an  oral  declaration  was  raised,  but  not  decided. 
But  in  the  case  of  The  Sussex  Peerage  (b)  there  was  an 
implied  holding  in  favour  of  the  admissibility  of  the 
oral  declaration.  A  question  there  arose  as  to  the 
admissibility  of  the  oral  declaration  of  a  deceased  clergy- 
man respecting  a  marriage  which  he  said  he  had  cele- 
brated. An  attempt  was  made  to  shew  that  this  was 
admissible,  upon  the  authority  oi Highamy,  Ridgway{c), 
on  the  ground  of  its  being  (under  the  particular  cir- 
cumstances of  the  case)  a  declaration  against  his  own 
interest:  and  this  ground  failed:  but  oral  declarations 
were  there  not  distinguished  from  written  ones;  and 
Lord  Campbell  said  (d):  **By  the  law  of  England  the 
declarations  of  deceased  persons  are  not  generally  admis- 
sible, unless  they  are  against  the  pecuniary  interest  of 
the  party  making  them.  There  are  two  exceptions: 
first,  where  a  declaration  by  word  of  mouth  or  by  ujriting 
is  made  in  the  course  of  the  business  of  the  individual 
making  it,  there  it  may  be  received  in  evidence,  though 
it  is  not  against  his  interest;  Doe  dem*  Patteshall  v. 
Turford  {e).  The  service  of  a  notice  may  thus  be 
proved;  and,  in  like  manner,  an  entry  by  a  notary's 
clerk  that  he  had  presented  a  bill,  for  that  is  in  the 
ordinary  dischai^e  of  his  duty."  \_Coleridge  J.  Where 
the  declaration,  by  word  of  mouth  or  by  writing, 
fulfils  the  conditions  requisite  for  the  admissibility  of 
declarations,  it  may  be  indifferent  by  which  of  the  two 
the  declaration  is.  Lord  Campbell  C.  J.  That  is  what 
I  wish  to  be  understood  as  having  meant.]     The  cir- 

(a\   10  M  ^  W,  572.  (6)  11  a  ^  F.  86. 

(c)   10  Batt,  109.  {d)  11  a  ^  F.  113. 

(0  3  P.  ^  Ad,  890. 
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cumstance  that  what  is  offered  is  or  is  not  written  does  1853. 
not  make  it  more  or  less  a  declaration:  there  may  be  stafylton 
a  difference  as  to  the  weight  which  a  jury  will  attach  clough 
to  it  In  strictness,  the  written  memorandum  here  was 
not  in  the  course  of  business,  but  the  oral  declaration 
was;  for  the  proper  and  ordinary  course  of  business  was 
to  state  the  truth.  Brain  v.  Preece  {a\  which  was  cited 
on  moving,  turned  on  a  different  point  {^ffiffhtman  J. 
On  what  ground  did  you  make  the  written  memorandum 
evidence?]  As  part  of  the  history  of  the  transaction. 
[Lord  Campbell  C.  J.  It  would  be  evidence  only  as 
coming  within  the  doctrine  established  in  Dae  dem.. 
Patteshatt  v.  Turford  (ft).]  The  material  evidence  was 
the  oral  declaration.  And,  further,  the  oral  declaration 
was  admissible  as  part  of  the  res  gesta.  The  notice,  by 
the  indorsement,  appeared  to  have  been  delivered  to 
Robert  Clough :  the  oral  declaration  shewed  how  it  was 
delivered:  the  whole  is  a  single  transaction.  [Cb/e- 
ridge  J.  If  so  put,  can  you  say  that  the  two  were  con- 
temporaneous?] It  is  not  necessary  that  they  should 
be  literally  so;  Rouch  v.  The  Great  Western  Railway 
Company  (c). 

Atherton,  control,  was  stopped  by  the  Court 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the  oral 
declaration  o{  Jackson  was  not  admissible.  I  agree  with 
the  decision  in  Doe  dem.  Patteshatt  v.  Turford  (ft),  and 
other  cases  of  similar  effect  Those  are  cases  in  which 
evidence  is  admitted  which  satisfies  the  legal  test  of 
sincerity,  and  will  presumably  assist  in  the  investigation 
of  the  truth.     And,  as  at  present  advised,  I  adhere  to 

(a)  1 1  Af.  §■  fr.  773.  (b)  3  B,  f  Ad,  890. 

(c)  I  Q.  5.  51.     Sec  Ferrand  v.  MiUigan,  7  Q.  B,  730. 
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1863.  the  doctrine,  attributed  to  me  in  the  case  of  The  Sussex 
Stapylton  Peerage  {a\  that,  if  a  declaration  be  made  in  the  dis- 
Clough.  charge  of  a  duty  by  a  deceased  person,  it  is  admissible, 
whether  oral  or  written.  But  it  would  be  most  dan- 
gerous to  superinduce  on  this  the  doctrine  that  whatever 
he  has  said  at  any  time  is  admissible.  How  can  it  be 
said  that  here  the  oral  declaration  was  made  in  the 
ordinary  discharge  of  a  duty?  The  indorsement  of 
the  memorandum  was  so  made ;  but,  when  Jackson  had 
signed  that,  he  h^d  completed  his  duty ;  and  the  subse- 
quent  statement,  which  contradicted  that,  cannot  be 
considered  as  having  been  made  in  the  ordinary  course 
of  business.  We  must  therefore  hold  it  inadmissible, 
unless  we  are .  prepared  to  adopt  the  rule  that  whatever 
has  been  said  by  a  deceased  person  is  admissible  in 
evidence,  which  is  not  yet  the  law  of  England, 

Coleridge  J.  I  am  of  the  same  opinion.  The 
principle  of  Doe  dem.  Pafteshall  v.  Turford{b)  is,  I 
think,  correct  It  may  be  difficult  to  make  out  the  &ctB 
requisite  for  satisfying  the  condition  of  admissibility 
there  established :  yet  it  is  not  doubtful  what  the  con- 
dition is.  Still  the  admissibility  is  an  exception  from 
the  general  law  of  evidence,  allowed  upon  the  ground 
that  credit  may  be  given  to  what  is  done  in  the  ordinary 
discharge  of  a  duty.  Unless  an  act  be  done  in  the 
ordinary  course  of  business,  it  is  not  done  in  the  ordinary 
discharge  of  the  duty.  You  must,  therefore,  lay  the 
foundation  for  the  admission  of  the  evidence  by  shewing 
that  the  act  was  done  in  the  ordinary  course  of  business. 
In  Doe  dem.  Patteshall  v.  Turford  (J)  this  was  very 
clearly  proved :  and  proof  of  this,  either  express  or  by 

(a)  \\  CL%  F.\  13.  (6)  Z  B,^  Ad.  890. 
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implication,  must  be  given,  wherever  it  is  sought  to        1853. 
apply  that  aathoritj.    In  the  present  case  we  give  credit    stapylton" 
to  the  indorsement  on  the  ground  that  it  is  the  ordinary      clJogh 
mode  of  recording  the  service  of  a  notice.     Then  Mr. 
Knowles  says  that  no  distinction  can  be  made  between 
a  written  and  an  oral  declaration.     And  frequently  the 
two  would  not  be  distinguishable,  where  the  oral  decla- 
ration is  itself  in  the  ordinary  course  of  business.     But 
here  the  very  ground  of  admission  is  that  the  written 
declaration  is  made  in  the  ordinary  course  of  business : 
there  is  nothing  to  shew  that  the  oral  declaration  was 
so  made. 

WiOHTMAN  J.  It  appears  to  me  that  it  would  be  very 
dangerous  if,  in  addition  to  admitting  the  evidence  of  a 
written  entry  made  in  the  ordinary  course  of  duty,  evi- 
dence of  a  declaration  made  by  word  of  mouth,  either 
at  the  same  time  or  after,  could  be  admitted  as  explain- 
ing that  which  is  itself  admissible  only  as  being  made  in 
the  ordinary  course  of  business.  And  this  was  urged  at 
the  trial :  but  I  did  not  like  to  stop  the  case,  because, 
by  rejecting  the  evidence,  I  should,  if  I  were  incorrect, 
have  put  the  parties  to  a  great  expense.  I  think  the 
ai]gument  urged  in  support  of  the  admissibility  of  the 
evidence  goes  fiir  beyond  any  authority  which  has  been 
cited.  It  may  be  that  an  oral  declaration,  made  in  the 
ordinary  course  of  business,  is  admissible  in  evidence ; 
but  it  cannot  be  that,  where  the  ordinary  course  of 
business  is  to  put  the  declaration  in  writing,  evidence  of 
oral  declarations  is  admissible  to  explain  the  written  one. 

(Erle  J.  had  left  the  Court.) 

Rule  absolute. 


940  MICHAELMAS  TERM. 

1853. 


saturdt^.  The    Queen   against   The  Inhabitants  of 

November  19th.  _ 

Llanfaethly. 


A  person,  not  C)^  appeal  against  an  order  of  two  justices  of  the 

cauMi^served  couDty   of  Anglesey  for   the   removal  of   fFilliam 

lldtt^asubpoBna  ^^^^9  labourer,  and  his  wife  and  infant  children,  from 

to  *^B^"  ^^  parish  of  Hancilian  in  Anglesey  to  the  parish  of 

document  at  Liaufoeihly  in   the  same   county,  the  order  was  con- 

the  cause,  firmed,  subject  to  the  opinion  of  the  Court  of  Queen's 

legal  excuse  Bench  on  a  case,  the  material  parts  of  which  were  as 

disobeyed  it,  ^  i, 

and  did  not  folloWS. 

Socument  *  The  pauper,  fFiUiam  Hughes,  having  acquired  a  settle- 

^ndary*^  ment  in  the  appellant  parish,  afterwards,  in  November 

evidence  of  1838,  hired,  as  tenant  firora  year  to  year,  at  the  yearly 

Its  contents  -^               J       »                  J        J 

vras  not  ad.  rent  of  14/1,  a  tenement  in  the  parish  of  Llandvfrydog, 

missible  under  i.iviu                .j          i         .-ii                       ^  ^     ^ 

such  circum-  which  he  held,  occupied,  and  resided  on  for  three  years. 


stances. 


and  paid  the  rent  yearly  for  the  same.  The  case  stated 
that  *^  William  Hughes  proved  that  he  was  rated  to  the 
poor  rate  as  tenant  of  the  said  tenement  at  2s.  Sd.  each 
rate ;  and  that,  during  the  first  year  of  his  tenancy,  he 
paid  to  Rowland  Evans,  one  of  the  overseers  of  the  poor 
of  the  said  parish  of  Llandyfrydog,  at  difierent  times, 
five  or  six  poor  rates  of  2«.  6<2.  each  rate ;  which,  he 
believed,  were  all  the  rates  assessed  on  his  tenement  for 
the  first  year  he  occupied  it.  That  Rowland  Evans 
always  produced  the  rate  book  when  he  called  upon 
him  for  his  poor's  rate ;"  but  that  '*  he  paid  no  rates 
after  the  first  year.  Rowland  Evans  proved  he  was  a 
rated  inhabitant,  and  one  of  the  overseers  of  the  poor  of 
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Llandyfrydog  for  the  years  1838  and  1839,  and  was  still  1853. 
a  rated  inhabitant  of  that  parish.  That  the  pauper,  The  Quren 
fFiUiam  Hughes^  was  rated  to  the  poor  rates,  for  the  lJ^n- 
tenement  he  held  at  Gadfa  in  that  parish,  at  2«.  6d. 
each  rate ;  and  that  he  used  to  call  on  him  regularly 
for  his  poor's  rates  during  the  year  he  was  overseer  of 
the  poor;  and  that  the  pauper  paid  some  of  the  poor 
rates,  but  how  many  he  could  not  say.  That  he  de* 
livered  the  rate  book  at  the  end  of  the  year  to  Mr. 
Robert  Prichard  of  Llwydiarth  Esffol,  solicitor,  one  of 
the  principal  rated  inhabitants  of  the  parish  of  Llandy- 
frydog;  that  his  co-overseers  had  since  died.  The  said 
Rowland  EvanSi  the  surviving  overseer  of  the  poor  for 
1838  and  part  of  1839,  KtidJohn  Owenot Pen-y-graigwen^ 
one  of  the  overseers  who  succeeded  Rowland  Evans,  and 
also*  one  of  the  overseers  of  the  poor  of  Llandyfrydog 
for  the  years  1852  and  1853,  and  also  the  said  Robert 
Prichard,  and  Hugh  Jones,  who  are  the  present  church- 
wardens of  the  said  parish  of  Llandyfrydog,  were  regu- 
larly served  with  subpoenas  duces  tecum  to  produce  on 
the  hearing  of  the  said  appeal  all  and  every  the  rate 
books  of  the  said  parish  of  Llandyfrydog,  and  all  and 
every  the  poor  rate  assessments,  bills,  rates  or  levies  for 
the  same  parish  for  the  year  1838,  and  from  thence  for 
each  and  every  year,  up  to  and  including  the  year  1852. 
Notice  was  also  served  on  the  churchwardens  and  over- 
seers of  the  said  respondent  parish  of  Llancilian,  to 
produce  the  same  rate  books,  assessments,  bills,  rates 
and  levies  of  the  said  parish  of  Llandyfrydog  for  the 
same  years.  The  said  John  Owen  of  Pen-y-graigiven 
proved  that  he,  during  the  year  he  was  overseer,  col- 
lected the  rates   in  the  end  of  the  parish  where  the 
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The  Queen 

V. 

Llan- 

FABTHLY. 


pauper  had  lived ;  and^  on  his  cross  examination,  he 
stated  that  he  delivered  the  poor  rate  book  to  his  co- 
overseer,  John  Owen  of  Ynysgoed^  who  collected  the 
rates  in  the  other  end  of  the  parish.  He  also  proved 
that  the  last  named  John  Otven  was  alive.  The  said 
Robert  Prichard  did  not  appear  at  the  Sessions  in  pur* 
suance  of  the  subpoena  duces  tecum  served  upon  him ; 
but  the  other  parish  officers  of  Lhmiyfrydog  did  appear, 
in  pursuance  of  the  subpoenas  duces  tecum  served  on 
them.  They  were  sworn  and  examined,  and  pressed 
to  produce  the  rate  books  of  the  parish  oi  Llandyfrydog : 
but  they  did  not  produce  any  of  the  rate  books  of  that 
parish." 

The  question  for  the  opinion  of  the  Court  was  stated 
to  be :  "  Whether,  under  the  circumstances  before  stated, 
the  pauper  gained  a  settlement  in  the  parish  of  Lhmdy* 
frydog  by  renting  a  tenement  or  by  payment  of  rates. 
And,  as  the  parish  officers  had  been  served  with  sub- 
poenas duces  tecum  to  produce  the  poor  rates  of  that 
parish  as  before  stated,  and  they  not  having  produced 
the  same,  Whether  the  parol  evidence  of  the  pauper 
and  of  the  said  Rowland  JEvans^  the  overseer  of  the  poor 
of  Llandf/ftydoffs  was  sufficient  evidence  of  rating  and 
payment  to  establish  a  settlement  by  rates  in  that  parish. 
If  the  Court  should  be  of  opinion  that,  under  the  cir- 
cumstances stated,  the  pauper  gained  a  settlement  in 
Llandyfrydoffi  either  by  renting  a  tenement  or  by  pay* 
ment  of  rates,  the  order  of  removal  and  of  Sessions  was 
to  be  quashed :  if  not,  to  be  confirmed." 


Morgan  Jones^  in  support  of  the  order  of  sessions. 
The  case  is  not  artificially  stated;    but  it  sufficiently 
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appears  that  the  question  submitted  to  this  Court  is 
whether  there  was  legal  evidence  that  WtUiam  Hughes 
was  assessed  to  the  poor  rate  in  respect  of  the  tenement 
which  he  occupied  in  Lkmdyfrydog.  The  proper  evi- 
dence of  that  is  the  rate  book ;  Rex  v.  CoppvU  (a).  Is 
there  here  a  foundation  laid  for  giving  secondary  evi- 
dence of  its  content|?  If  the  book  had  been  shewn  to 
be  in  the  custody  or  under  the  controul  of  the  officers 
of  the  poor  of  the  respondent  parish,  the  notice  to 
produce  would  have  been  sufficient:  but  the  book 
appears  to  be  in  the  custody  of  John  Owen,  of  Vnisffoed, 
who  is  not  subpoenaed.  Even  supposing  that  the  rate 
book  is  shewn  to  have  been  in  the  custody  of  Prichard, 
or  of  the  overseers  of  Uandyfrydog,  they  had  no  legal 
excuse  for  refusing  to  produce  it.  If  they  had  had  such 
an  excuse,  the  appellants  would,  by  the  subpoena,  have 
done  all  that  was  in  their  power  to  compel  the  produc- 
tion of  the  original ;  but,  as  it  is,  they  may  still  compel 
the  production.  No  case  has  gone  so  far  as  to  say  that 
a  mere  difficulty  in  giving  primary  evidence  arising  irom 
the  disobedience  of  a  third  party  to  a  subpoena  duces 
tecum  renders  secondary  evidence  admissible.  [He  was 
then  stopped  by  the  Court] 


1853. 
The  Queen 

V. 

Llan- 

FAETHl.Y. 


WeUby,  contrL  [Lord  Campbell  C.  J.  Assume  for 
the  present  that  in  fact  all  that  could  be  done  before  the 
trial,  to  secure  the  production  of  the  rate  book^  has  been 
done ;  and  that  the  only  reason  why  it  was  not  produced 
was  the  improper  conduct  of  the  party  served  with  a 
subpoena  duces  tecum.      If  you  establish  that,  under 


(a)  2  EoMt,  25. 
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1853.        such  circumstanceSy  parol  evidence  would  be  admissibley 


V. 

Llan- 

PABTHLY. 


The  QuESN  we*will  then  enquire  whether  all  in  the  power  of  the 
appeUants  has  been  done.]  The  best  evidence  in  the 
power  of  the  party  is  required.  He  must  therefore 
produce  a  document,  unless  there  is,  as  Lord  Kenyon 
says  in  Rex  v.  Copputt  (ft),  a  <' reasonable  account  given 
for  their  non  production."  It  is  not  necessary  that  it 
should  be  shewn  that  the  document  is  destroyed :  if,  for 
instance,  the  witness  refuse  to  produce  it  because  he 
has  a  lien  on  it,  secondary  evidence  is  admissible. 


Lord  Campbell  C.  J.  What  Lord  Kenyon  says  in 
Rex  V.  Copputt  (a)  must  be  understood  with  reference  to 
the  facts  of  that  case.  The  rate  book  there  was  in  the 
custody  of  the  appellants,  the  party  to  the  cause ;  and,  if 
the  parish  of  Llandyfrydog  was  a  party  to  the  suit  here, 
there  would  be  ample  foundation  for  secondary  evidence: 
but  I  am  of  opinion  that  the  mere  disobedience  of  a 
third  party  to  a  subpoena  duces  tecum  calling  on  him 
to  produce  a  document  does  not  render  secondary  evi* 
dence  of  its  contents  admissible.  It  has  been  held  that, 
where  the  party  served  refuses  to  produce  the  document 
on  the  ground  of  some  privilege,  and  the  Judge  at  the 
trial  admits  his  privilege,  secondary  evidence  of  its  con- 
tents is  admissible :  but  in  such  a  case  the  holder  of  the 
document  is  justified  in  his  refusal,  and  there  is  no 
further  remedy  to  compel  production.  In  such  a  case 
as  the  present  there  is  no  justification.  The  parties 
are  bound  to  obey  the  subpoena;  and  they  may  be  pun- 
ished for  their  disobedience. 


(a)  2  Eatt,  25. 
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Erlb  J.  (a).  The  appellants  have,  as  part  of  their 
case^  to  prove  the  contents  of  a  written  document. 
They  must  therefore  produce  that  document,  or  account 
for  its  nonproduction.  They  say  they  do  account  for  it, 
because  they  served  with  a  subpoena  duces  tecum  the 
person  who  had  it,  and  he  did  not  produce  it.  I  think 
that  is  not  the  fact;  they  seem  to  have  served  the  parties 
who,  as  they  thought,  had  it,  but  not  the  person  who 
really  had  it :  but,  supposing  that  the  facts  were  as  they 
say,  I  am  of  opinion  that  the  Sessions  ought  to  have 
refused  to  admit  secondary  evidence.  It  may  be  a  hard- 
ship on  a  party  to  be  defeated  at  the  trial  because  a  third 
person  does  not  obey  the  process  of  the  Court;  but 
there  would  be  great  liability  to  abuse  if  that  dispensed 
with  the  production  of  evidence.  I  am  of  opinion  that 
the  law  does  not  admit  the  disobedience  of  a  person 
served  with  a  subpoena  duces  tecum  as  a  sufficient 
excuse  for  not  giving  primary  evidence  of  the  contents 
of  a  document,  where  the  person  served  is  punishable 
for  his  disobedience.  • 

Order  of  Sessions  confirmed. 
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▼. 
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(a)  CoUridgt  and  Wigkiman  Js.  were  absent 
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Notftmber  2l8t. 


M*Rae,  Deputy  Chairman  of  The  Thames  Plate 
Glass  Company,  against  M'Lean. 


"PIRST  county  on  a  bill  of  exchange  drawn  by  defend- 
ant, and  indorsed  to  the  Company ;  second  count, 
for  goods  sold  and  delivered,  and  on  an  account  stated. 
Pleas:  1.  Payment  to  the  amount  of  the  moneys  in  the 
declaration  mentioned,  accepted  by  the  Company  in  full 
satisfaction.  Replication,  traversing  this.  Issue  thereon, 
by  the  parties    2.  As  to  the  last  count,  Non  assumpsit     Issue  thereon. 

respecung  the  ^ 

matters  in  dis-    The  particulars  of  demand  relating  to  the  last  count 

pute;  the  costs  "  ,        ,    i   I'm 

amounted  to  2517£  4«.  2i,  and  comprehended  different 
articles  of  glass.  The  items  were  very  numerous :  the 
last  was  for  562.  6s.  Id. ;  and  to  this  were  prefixed  the 
words  **  Not  delivered.'* 


B|f  order  of 
Nisi  prias, 
and  consent 
of  parties,  a 
cause  was  re- 
ferred to  an 
arbitrator,  who 
was  to  deter- 
mine what  he 
should  think 
fit  to  be  done 


By  an  order  of  Nisi  pritls,  and  consent  of  parties,  a 
verdict  for  the  plaintiff  was  found,  subject  to  the  award 
or  a  certificate  of  an  arbitrator,  *<  to  whom  all  matters  in 
difference  in  this  cause  between  the  said  parties  are 


the 
of  the  cause 
to  abide  the 
event;  the 
costs  of  the 
reference  and 
award  to  be  in 
the  discretion 
of  the  arbi- 
trator.    Power 
was  reserred 
to  the  Court, 
in  case  of  anj 
objection  being 
made  to  the 

back  tbe  cause  hereby  referred,  to  order  and  determine  what  he  shall 

arbitrator.  think  fit  to  be  done  by  the  said  parties  respecting  the 

trator^warded  Q^^^ters  in  dispute."     *^  It  is  also  ordered  that,  in  case  of 

tL'*pl«intiff  *"*y  objection  being  raised  to  the  award  which  shall 

ordering  de- 
fendant to  pay 

the  costs  of  the  reference  and  award.  On  motion  to  set  aside  the  award,  as  uncertain  and 
not  final,  the  Court  ordered  the  award  to  be  referred  back  to  the  arbitrator,  for  the  purpose 
of  his  deciding  on  certain  matters  specified  in  the  order.  Nothing  was  said  as  to  costs  in 
this  order. 

The  arbitrator  made  an  amended  award,  deciding  on  the  matters  referred  back,  confirming 
his  first  award  in  all  other  respects,  and  ordering  the  defendant  to  bear  the  costs  of  the 
amended  award. 

Held  that  he  had  power  to  make  thu  order  as  to  costs,  under  the  original  order  of 
reference. 
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have  been  made  in  parsuanee  of  this  order,  the  said       1859. 
Court*  (of  Queen's  Bench)  <*  shall  have  power  to  refer       m*Bab 
back  the  said  cause   to  the  same  arbitrator."    '<It  n      M'Lsan. 
likewise  ordered,  by  and  with  the  like  consent,  that  the 
costs  of  the  cause  shall  abide  the  event  and  determina- 
tion of  the  said  award  or  certificate,  and  the  costs  of  the 
reference  and  award  or  certificate  be  in  the  discretion 
of  the  said  arbitrator,  who  shall  award  or  certify  by 
whom  to  whom  and  in  what  manner  the  same  shall  be 
paid."    And  that  this  Court  might  be  prayed  that  the 
order  should  be  made  a  rule  of  Court. 

On  16th  Fehrvary^  1853,  the  arbitrator  made  his 
award,  whereby  he  found  that  the  defendant  ''did  not 
pay  to  the  Company,  nor  did  the  Company  accept  of 
or  from  the  defendant,  the  sums  in  the  first  plea  of  the 
defendant  in  the  said  cause  mentioned,  or  any  part  of 
them,  in  full  satisfaction  and  discharge  of  all  the  causes 
and  rights  of  action  in  the  declaration  mentioned,  in 
manner  and  form,"  &c.;  and,  as  to  the  second  issue, 
that  the  defendant  ''did  promise  in  manner  and  form 
as  the  plaintiff  has  in  the  declaraUon  in  the  said 
cause  complained;  and  he  awarded  damages  by  reason 
of  nott^performance  of  the  promises  in  the  declaration, 
318iL  9«.  9<2. :  and  that  defendant  should  pay  to  plaintiff 
his  costs  of  the  reference,  and  bear  his  own  costs  of  the 
reference  and  of  the  award* 

On  \%\kk  Aprils  1853,  the  submission  was  made  a  rule 
of  Court. 

On  19th  Aprilt  1863,  O'Afafl^  obtained  a  ruleoaUing 
on  the  plaintiff  to  shew  cause  why  the  award  should  not 
be  set  aside,  or  why  it  should  not  be  referred  back  to 
the  arbitrator  for  hia  reconsideration  and  determination 
"on  the  following  grounds:  viz.  That  the  award  is  not 
3  p  2 


M'Lean. 
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1853.  ^^»  in  not  deciding  upon  the'rights  of  the  parties  to 
jj.jj^^  the  goods  charged  for  in  the  last  item  of  the  plaintiff's 
'/iAv  particulars  of  demand,  and  directing  what  should  be 
done  with  such  goods;  that»  in  this  respect,  it  does  not 
determine  all  the  matters  in  difference;  and  that  the 
award  is  uncertain  and  not  final,  in  awarding  generally 
the  plea  of  payment,  and  not  shewing  whether  the  find- 
ing applies  to  both  counts.** 

On  5th  Mayy  1863,  «  upon  hearing  Mr.  J.  Braum,  of 
counsel  for  the  plaintiff,  and  Mr.  O'Malley,  of  counsel 
for  the  defendant.  It  is  ordered  that  the  award  made 
herein  be  referred  back  to"  "the  arbitrator,  for  the  pur- 
pose of  his  deciding  what  is  to  be  done  by  the  parties, 
or  either  of  them,  in  respect  of  the  glass  which  is  men- 
tioned in  the  last  item  of  the  plaintiff's  particulars,  and 
also  to  find'distributively  on  the  issue  on  the  plea  of 
payment" 

On  13th  June^  1853,  the  arbitrator  made  his  amended 
award,  reciting  the  rule  last  mentioned,  and  proceeding : 
**  and  whereas,  in  pursuance  of  such  rule  of  Court,  and 
in  obedience  thereunto,  I,  the  said"  (&c.),  "having 
duly  considered  of  the  matters  so  referred  back  to  me 
by  the  said  rule  of  Court,  do  hereby  make  and  publish 
my  amended  award  in  writing,  of  and  concerning  the 
matters  above  referred  back  to  me  by  the  said  rule  of 
Court,  in  manner  following;  that  is  to  say:  I  do  order, 
award  and  adjudge"  that  the  Company  should  deliver 
up  the  glass  to  the  defendant;  and  he  further  awarded, 
as  to  each  issue  separately,  that  the  defendant  did  not 
pay  &c.  And  he  added:  "I  do  further  award,  order 
and  direct  that  the  defendant  do  pay  the  costs  of  this 
my  amended  award;  and  that,  in  case  the  plaintiff  shall 
take  up  the  same,  the  defendant  do,  on  demand,  repay 


V. 

M'Lban. 
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to  the  plaintiff  what  he  shall  have  paid  on  taking  up  the  \S53. 
same.  And  in  all  other  respects  I  confirm  my  award,  u*Kak 
made  in  the  matter  of  this  reference  on  the  16th  day  of 
February  a.d.  1863." 

In  this  term,  D.  D,  Keam  obtained  a  rule,  calling  on 
the  plaintiff  to  shew  cause  ''  why  so  much  of  the  amended 
award  herein  as  orders  the  defendant  to  pay  the  costs  of 
the  amended  award  should  not  be  set  aside,  on  the  fol- 
lowing grounds:  First,  that  the  order  of  reference  did 
not,  neither  did  the  rule  of  Court  referring  the  award 
back  to  the  arbitrator,  give  him  authority  over  the 
costs  of  the  amended  award,  or  empower  him  to  order 
that  they  should  be  paid  by  the  defendant:  Second,  that 
the  arbitrator  was  not  entitled  to  impose  on  the  defendant 
costs  occasioned  by  the  de&ult  of  the  arbitrator  himself: 
Third,  that  the  arbitrator  had  no  power  to  award,  order 
or  direct  that  the  costs  of  the  amended  award  should  be 
paid  by  the  defendant" 

It  appeared  by  the  affidavits  that  the  costs  of  the 
amended  award  were  1/.  Vis.  6dl,  being  for  stamp  and 
stationery  charges  exclusively,  the  arbitrator  having 
chained  no  fee  for  himself. 

Joseph  Brawn  now  shewed  cause.  The  arbitrator  had 
power  to  give  the  costs  incidental  to  the  amendment, 
under  the  original  submission.  In  Johnson  v.  Latham  (a) 
a  case  was  referred  back  to  an  arbitrator  on  one  special 
point :  and  it  was  held  that  a  taxation  of  costs  on  the 
first  award  only  was  ineffectual,  and  that  there  should 
have  been  a  taxation  of  the  whole  costs  up  to  and  in- 
cluding the  second  award.     It  is  only  in  pursuance  of 

(tf)  2  JL.  M.  §■  P.  205.    ^w  S.C.\  L,  M.  fr  P.  348. 
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1858.  the  original  BubmiaBion  that  the  case  can  be  referred 
m*Rac  ^^  ^^  ^^lls  that  gives  power  to  refer  the  cause  back. 
M'LBAsr.      ^^^  under  the  original  sabmission  the  arbitrator  had 

power  over  the  costs  of  the  cause,  the  reference  and  the 

award. 

D.  D.  Keane^  contriL  The  whole  cause  was  not  here 
referred  back,  so  as  to  make  Che  second  refetence  a 
proceeding  under  the  general  submission;  the  reference 
back  was  of  a  particular  matter,  bj  consent :  in  Jokfwm 
V.  Latham  (a)  power  was  reserved  to  send  back  **  the 
matters,  any  or  either  of  them,"  to  the  arbitrator.  In 
that  case  Erie  J.  expressly  rested  his  decision  on  the 
ground  that  the  reference  back  was  under  the  original 
submission.  Even  if  the  arbitrator  here  had  chosen  to 
frame  his  second  award  as  an  original  single  award,  and 
not  a  supplementary  one,  he  was  not  bound  to  hear 
evidence  on  any  matter  but  that  which  was  the  subject 
of  the  second  reference;  Re  Huntley  {b).  This  shews 
that  the  proceedings  are  altogether  distinct. 

Lord  Campbell  C.  J.  Whatever  power  the  arbitra- 
tor had  under  the  original  submission  he  had  impliedly 
under  the  reference  made  back  to  him.  There  is  there- 
fore no  excess  of  authority  in  this  award  of  costs. 

CoLERinoE  J.  I  am  of  the  same  opinion.  By  the 
submission,  the  arbitrator  had,  originally,  power  over 
the  costs.  The  submission  provides  that,  in  case  of  any 
objection,  the  case  may  be  referred  back  by  the  Court 
to  the  arbitrator.    The  language  is  very  general:  nothing 

(«)  2L,  M.^  P.  206.     See  Sf.  (7.  1  L.  M.  ^  P.  348. 
(»)  \  B.^  B.  787. 
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is  said  about  costs.     Had  the  power  thus  resenred  to  the        1853. 
Court  been  strictly  acted  on,  there  could  have  been  no       M'Rae 
doubt  that  the  original  power  of  the  arbitrator  would      m«Lean. 
revive.     The  reference  back  was  in  fact  limited  to  a 
single  point;    but  nothing  was  said  as  to  costs.     The 
arbitrator  acted  in  pursuance  of  the  authority  originally 
reserved.      As  to  any  inconvenience  that  may  be  ap- 
prehended, it  will  be  easy  in  every  particular  case  to 
regulate  the  power  of  the  arbitrator. 

WiQHTMAN  J.  concuired. 

Erle  J.  My  remarks  in  Johnson  v.  Laiham  (a)  were 
applied  to  the  case  where  an  attempt  has  been  made  to 
set  aside  an  award,  and  it  is  in  effect  set  aside  and  a  new 
award  made,  under  the  power  reserved  to  the  Court : 
There  the  power  to  give  costs  clearly  is  a  single  power 
extending  down  to  the  completion  of  the  last  award. 
That  would  include  a  case  where  the  entire  matter  was 
referred  anew.  It  often,  however,  happens  that  the 
objection  to  the  first  award  is  on  a  matter  of  form,  and  ut- 
terly irrelevant  to  the  merits,  as  where  the  award  is  not 
technically  final  On  such  occasions  it  is  very  sensible 
to  say,  let  the  arbitrator  comply  with  the  form,  and,  as 
to  the  residue,  let  the  award  stand.  When  this  is  done, 
the  new  award  is  in  one  sense  supplemental:  but,  in 
my  judgment,  the  whole  constitutes  a  single  award 
under  the  original  submission. 

Rule  discharged 

(a)  2  £.  Af.  9-  P,  20& 
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ThuTBdof,  In  the  matter  of  James  Geswood. 

iVovemfrer  24th. 

A  eommitment    SCOTLAND,  in  this  TeiTO,  obtained  a  rule  to  shew 

undJTrtirL  cause  why  a  writ  of  habeas  corpus  ad  subjiciendum, 

«.3.*,fo/'ab.*'    directed  to  the  keeper  of  the  House  of  Correction  at 

'^"fot^^^  SIte/forrf, should  not  issue,  to  bring  up  the  body  ot  James 

forth  the  evi-     QesuHkfd,  and  why,  in  the  event  of  the  rule  being  made 

dence  on  which  '  ./ 

the  conviction    absolute,  the  prisoner  should  not  be  discharged  out  of 

proceeded.  ^  ^       ^  .•■••i 

But  it  most    custody,  without  the  issuing  of  the  said  writ,  and  without 
shew  on  the        -  .    _    .       _  _  „     .         ^i 

fftce  of  it  that    his  being  brought  personally  into  Court. 

haILen°a)n.        The   rule  was  obtained   on   affidavits,   by  which   it 

hi  wToffence**   appeared  that  James  Geswood  had  been  committed  by  a 

'^ImViW^^  justice  of  peace  for  Stafford  under  stat  4  G.  4.  c.  34.  s.  3. 

fore  not  8uf-      fhe  following  were  the  material  parts  of  the  warrant  of 

ihewi  that  the    commitment      "To  all  constables'*  &c.,  "and  to  the 

seirant  ab- 

•ented himself  keeper   of   the    House   of   Correction    at    Stafford: 

without  tungu'  %■»%•»  j  m 

ing  any  suffi-  "  Whereas  complaint  upon  oath  hath  been  made  to  me, 
a  justice,  "by  T.  S.,  agent  for  J.  &,  F.  B.  and  fV.  W., 
of"  &c., "  colliers,  that  James  Geswood^  late  of  &c.,  "  did, 
in  the  month  of  July  last^contfact  and  agree  with  the 
said  J.  S.9  jP.  27.  and  ^  fFI  to  serve  them  as  a  collier 
in  their  business  of  colliers,  Itt"  &c.,  "for  a  certain  time, 
to  wit  for  one  fortnight  and  thenceforth,  and  from  fort- 
night to  fortnight,  until  either  party  should  have  given 
to  the  other  fourteen  days'  notice  to  determine  such 
contract ;  and,  having  entered  upon  and  worked  under 
such  agreement,  and  the  term  of  the  contract  being  un- 
expired, the  Baid  James  Geswood  did,  on^&c.,  "unlawfully 
misdemean  and  misconduct  himself  in  his  said  service. 
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by  neglecting  and  absenting  himself  from  his  said  mas-  1353. 
ters'  service  without  the  leave  of  his  said  masters,  with-  GggwooD's 
out  having  given  to  his  said  masters  any  notice  thereof,  ^"®" 
and  without  assigning  any  sufficient  reason  for  so  doing, 
contrary  to  the  form"  &c.  "  And  whereas,  James  Ges* 
wood  being  now  brought"  before  the  justice,  "  to  answer 
unto  the  said  complaint,  and  I  having  duly  examined 
into  the  nature  thereof.  Do  adjudge  the  said  complaint 
to  be  true ;  it  appearing  to  me,  as  well  upon  the  oath  of 
the  said  T.  S.  in  the  presence  of  the  said  James  Geswood, 
as  otherwise,  that"  &c.  (repeating  the  terms  of  the  com- 
plaint): ''I  do  therefore  convict  him,  the  said  James 
Geswood,  of  his  said  offence,  and  do  order  and  adjudge" 
&c.  There  was  an  adjudication  of  imprisonment  for  a 
term,  and  an  order  to  constables  to  convey,  and  to  the 
keeper  of  the  gaol  to  receive  him.  Nothing  turned  on 
the  form  of  this  part  of  the  warrant 

Scotkmdvfss  now  called  upon  by  the  Court  to  support 
his  rule,  no  one  appearing  to  shew  cause.  The  com- 
mitment ought  to  set  forth  the  evidence;  John  Ham- 
mond's Case  (a).  [Erie  J.  There  was  another  objection 
in  that  case,  which  was  the  decisive  one,  so  that  what 
was  said  there  as  to.  setting  out  the  evidence  was  but 
a  dictum.  There  have  been  hundreds  of  commitments 
under  this  statute  since  that  time ;  and  the  dictum  has 
been  often  cited ;  but  I  think  no  one  has  ever  yet  been 
liberated  on  its  authority.]  It  is  not  clear  whether  this 
is  a  commitment  or  a  conviction ;  Lindsay  v.  Leyh  (b). 
There  is  another  objection.  The  offence  here  charged 
is  not  an  offence  at  law.  The  absenting  himself  '^  without 

(a)  9  Q.  B.  92.  (b)  W  Q.  B.  455. 
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1853.  assigning  any  sufficient  reason"  is  consistent  with  his 
Geswood'b  leaving  a  good  and  sufficient  reason,  but  perversely 
refusing  to  assign  it  to  his  mastersy  which  would  be  no 
offence.  [Erk  J.  The  Act  says  simply  "absent  him- 
self." The  conviction  says  all  that  the  Act  does,  and 
more.]  It  is  necessary  in  such  a  commitment  to  negative 
innocence;  Seth  Tumer^s  Case  (a). 

Lord  Campbell  C.  J.  llie  first  objection  cannot  be 
supported.  John  HammofuPs  Ccue  (b)  seems  to  us  well 
decided,  as  in  that  case  there  was  no  adjudication  of 
any  imprisonment,  which  was  a  fatal  objection :  but  we 
do  not  think  it  establishes  that  it  is  necessary  to  set  out 
the  evidence  in  a  commitment  under  this  Act  No 
doubt  this  is  a  conviction  for  some  purposes ;  but  it  is 
not  such  as  to  require  the  evidence  to  be  set  forth. 
There  is  no  peculiar  hardship  in  the  enactment;  for  it 
was  always  common  in  Acts  to  deprive  the  person  con- 
victed of  the  opportunity  of  cavilling  at  the  evidence  by 
giving  a  tbrm  of  conviction  which  did  not  require  it  to 
be  set  out :  and  now,  by  stat  11  &  12  Vict  c.  43.  s.  17., 
such  a  form  is  given  generally. 

But  I  think  flie  second  objection  fiital.  The  commit- 
ment must  shew  an  offence  within  the  Act,  that  the 
statute  has  been  infringed*  Now  in  this  commitment 
the  offence  is  so  described  as  to  make  the  gist  of  it  to 
be  absenting  himself  **  without  assigning  any  sufficient 
reason."  Had  it  said  "  without  sufficient  reason"  it 
would  have  been  right  But,  as  it  is  worded,  he  might 
have  a  sufficient  reason  which  he  did  not  assign. 

(vOLEBiDOE  J.    I  will  only  say  that  I  think  the  second 

(a)  9  Q.  B.  80.  {h)  9  Q.  B.  9*2. 
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objection  fiital.    The  general  statement  that  the  prisoner        1353. 

had  misdemeaned  himself  would  be  too  vague ;  but  it  is  ~  geswood's 

conBned  and  explained  by  saying  he  absented  himself. 

Had  it  stopped  there  it  would  have  been  bad,  according 

to  Seth  Tumer^s  Que  (a).     It  goes  on,  however,  to  say 

'^  without  assigning  any  sufficient  reason.**    I  cannot  say 

that  is  equivalent  to  having  none.     He  might  have  a 

sufficient  reason,  and  ignorantly  or  perversely  neglect  to 

assign  it     I  think  it  desirable  to  adhere  to  the  decision 

in  Seth  Turner's  Case  (a). 

WiGHTMAN  J.  The  first  ^objection  rests  on  a  dictum 
in  John  Hammonils  Case  (ft),  which,  as  far  as  the  decision 
in  that  case  went,  was  obiter ;  that  the  commitment  was 
a  conviction  and  should  set  forth  the  evidence.  But  I 
think  that  Undsay  v.  Leigh  {e)  is  an  authority  that  this 
is  not  a  conviction,  within  the  rule  requiring  a  con- 
viction to  set  forth  the  evidence.  But,  as  to  the  second 
bbjection,  I  agree  that,  if  the  word  **  assigning"  could 
be  rejected,  the  commitment  would  be  good;  but  it 
cannot  be  rejected.  There  is  a  difference  in  the  sense 
between  not  having  and  not  **  assigning^  cause  (c/). 

Rule  absolute  to  discharge  the  prisoner. 

(a)  9  0.^.  80.  (»)  9  Q.  ^.  92. 

(e)  \\Q,  B,  456.  (d)  BrU  J.  had  left  the  Court. 
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Friday^ 
November  i5th. 


Charles  Tetley    against  James  Easton  and 
Chables  Edwards  Amos. 


I  by 
which  it  b  to 
bo  carried  into 
effect,  unless 
he  clearly  ex- 
presses a  cou< 


A  patentee,        A  (^TION  for  infringing  a  patent,  for  "  certain  im- 
invention^in  *  provements  in  machinery,  for  raising  and  impelling 

tUMi*^rto  be  w^tcr  and  other  liquids,  and  also  thereby  to  obtain 
as^^art^ofhir*  ^^^hanical  power,"  granted  to  plaintiff,  for  fourteen 
">^«ntion,  all  years  from  11th  February  1846,  by  letters  patent  in  the 
scribes  as  the  usual  form.  Averments :  df  an  enrolment,  within  six 
months  after  the  date  of  the  patent,  of  a  specification 
describing  the  invention  :  and  of  the  entering  by  plain- 
tiff with  the  Clerk  of  the  Patents  of  England^  on  14th 
in'Zi^acti^n''"'  "^P^^  ^^^^»  ^^  »  disclaimer  of  part  of  the  title  of  the 
said  invention,  and  a  disclaimer  and  memorandum  of 
alteration  of  parts  of  the  specification,  which  were  duly 
filed  by  the  Clerk  of  the  said  Patents.  Breach  laid  as 
subsequent  to  the  filing  of  the  disclaimers. 

Pleas.  1.  A  denial  of  the  grant  by  the  Queen. 
2.  That  plaintiff  was  not  the  first  inventor.  3.  That 
the  invention  was  not  new«  4.  A  denial  that  a  specifi- 
cation describing  the  invention  was  enrolled.  5.  Not 
guilty.     Issues  thereon. 

On  the  trial,  before  Wightman  J.,  at  the  last  York 
Assizes,  it  appeared  that,  at  the  Great  Exhibition  in 


by  a  patentee 
of  certain 
ioiproTements 
in  machinery 
in  raising  and 
impelling 
water,  issues 
were  taken  on 
the  plaintiff 
being  the  first 
inventor,  and 
on  the  novelty 
of  the  inven- 
tion.    The 
specification 
described  a 
machine  in 
which  water 
was  raised  and 
impelled  by 
the  action  of 


centrifugal 

force,  through  the  revolution  of  a  hollow  wheel,  revolvins-  in  manner  therein  described. 
The  specification  did  not  shew  clearly  that  the  wheel  was  lUclf  not  claimed  as  part  of  the 
invention.  On  the  trial,  it  appeared  that  the  raisins  of  water  by  centrifugal  force  acting 
through  the  revolution  of  a  hotlQW  wheel  was  previously  known  ;  but  there  was  evidence  that 
the  manner  in  which,  in  the  plaintiff's  machine,  it  revolved  was  new.  The  learned  Jndge 
directed  a  verdict  for  the  defendant  on  the  two  issues  on  the  novelty. 

Held,  that  for  the  reason  above  stated  the  direction  was  right,  as  the  claim  must  be 
taken  to  include  the  wheel. 
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185 19    a    centrifugal    pump  wad  exhibited.      On  the        1853. 
machine  was  inscribed:  "Not  patented     Given  to  the       Tetley 
Public.     Invented  by  J.  G.  Appold.     Manufactured  by       EAstoN 
Easton  and  Amos.^     This  machine,  now  well  known  as 
AppoW%  Pump,  was  very  efficient;  and   many  orders 
were  given  to  Messrs.  Easton  Sf  Amos,  who  were  the 
defendants,  to  manufacture  similar  pumps.     The  plain- 
tiff commenced  an  action  against  them  in  the  Exchequer, 
alleging  that  *^AppoWs  Pump"  was  an  infringment  of  a 
patent  of  the  plaintiff.     On  the  trial  of  that  action,  it 
appeared  that  his  patent  and  specification  claimed  much 
that  was  not  useful,  and  much  that  was  not  new ;  and 
he  was  nonsuited.     He  subsequently  obtained  leave  to 
disclaim,  under  stat.  5  &  6  fF^  4.  c.  83.  5.  I.     On  the 
trial  of  the  present  cause,  the  plaintiff*s  letters  patent, 
dated  11th  February  1846,  the   original  specification, 
enrolled  11th  Augttst  1846,  and  the  disclaimers,  filed 
14th  April  1853,  were  put  in  evidence.     The  title  of  the 
patent  was  for  "  Certain  improvements  in  machinery,  for 
raising  and  impelling  water  and  other  liquids,  and  also 
thereby  to  obtain  mechanical  power  .*"   but  the  plaintiff 
disclaimed  the  part  of  the  title  above  printed  in  Italics. 
Drawings  were    attached    to    the    specification,    on 
which  was  represented,  in  several  figures,  complicated 
machmery.  It  is  sufficient,  for  the  purposes  of  this  report, 
to  state  that  on  these  drawings  was  represented  a  wheel, 
the  shaft  of  which  was  hollow,  and  communicated  with 
the  spokes  of  the  wheel,  which  were  also  hollow ;  with, 
at  the  extremity  of  each  spoke,  a  valve  opening  out- 
wards, so  that  any  liquid  lAight  pass  from  the  interior 
of  the  shaft  outwards  through  the  spokes,  but  could  not 
return.     One  figure  in  the  drawings  represented  such 
a  wheel  placed  vertically  within  a  hollow  case  which 
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1853.  included  the  whole  wheel;  but  the  hollow  shaft  at  each 
Tktley  ®^^  passed  through  the  sides  of  the  case.  Outside  the 
Easton.  ^^^^  ^^  hollow  shaft  commuQicated  at  each  end,  by  a 
supply  pipe,  with  the  reservoir  from  whence  the  water 
was  to  be  raised*  A  communication  by  a  discharge  pipe 
between  the  bottom  of  the  hollow  case  and  the  place  to 
which  it  was  desired  to  convey  the  water  was  also  shewn 
on  the  drawing.  There  was  also  a  representation  of  an 
air  pump  communicating  with  the  interior  of  the  shaft 
of  the  wheel,  and  of  machinery  for  causing  the  wheel 
to  revolve  on  a  solid  shaft,  which  was  represented  on 
the  drawing  as  inside  the  hollow  shaft,  and  as  supporting 
both  it  and  the  wheeL 

The  speciBcation  declared,  in  the  usual  form,  ^'that 
the  nature  of  my  invention,  and  the  manner  in  which 
the  same  is  to  be  performed,  are  fully  described  and 
ascertained  in  and  by  the  following  statement  thereof, 
reference  being  had  to  the  drawings  hereunto  annexed, 
and  to  the  figures  marked  thereon ;  that  is  to  say"  &c. 
It  then  contained  a  statement  that,  **  in  order  that  my 
improvements  may  be  understood,  reference  must  be 
had  to  the  accompanying  drawings.**  It  then  pro- 
ceeded, with  considerable  minuteness,  to  explain  the 
drawings,  in  substance  as  above  stated,  and  to  explain 
the  operation  of  the  machine,  which  was  that,  when, 
by  aid  of  the  air  pump,  the  air  within  the  hollow 
shaft  and  spokes  was  exhausted,  the  water  from  the 
reservoir  would,  by  the  pressure  of  the  atmosphere,  fill 
them.  That  then  the  wheel  was  to  be  caused  to  revolve; 
and  that,  by  centrifugal  force,  the  water  woukl  pass  out 
of  the  spokes  through  the  valves  at  theu:  extremities 
into  the  hollow  case.  If  it  was  not  desired  to  raise  the 
water  higher,  the  case  might  be  open ;  but,  if  it  was 
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desired  to  raise  the  water  higher,  the  case  was  to  be  air        1853. 
tight,  and  filled  with  air  so  much  compressed  as  to  ~  tktley 
balance  the  column  of  water  in   the  pipe,  from  the      easxon. 
bottom  of  the  case  to  the  place  to  which  the  water  was 
to  be  conveyed.     So  far  the  description  of  the  machine 
was  such  as  might  have  been  given  in  explaining  it  for 
any  other  purpose  than  that  of  a  specification,  and 
contained  nothing  to  indicate  what  part  was  claimed  as 
the  patentee's  invention,  and  what  part  was  old.     This 
part  of  the  specification  was  not  altered  by  the  dia- 
daimer.    The  specification,  as  altered  by  the  disclaimer, 
then  proceeded  as  follows  (a). 

^'The  operation  of  the  machine  having  now  been 
explained,  and  its  general  principles  exemplified  by  the 
drawings,  I  now  proceed  to  explain  the  several  points 
following,  namely: — Where  the  terms  Miquid'  or  ^  water' 
are  used  in  this  my  specification,  I  mean  the  same  to 
imply  either  water  or  any  other  liquid  not  injurious  to 
the  materiak  used  in  the  construction  of  the  machine. 
In  this  sense,  of  course,  acids  are  excepted.  I  do  not 
cojifine  myself  to  the  use  of  iron,  where  other  metala  or 
other  materials  may  be  substituted.  I  do  not  confine 
myself  to  the  use  pf  pipes  or  tubes  as  channels  for  con- 
veyance of  the  liquids,  but  propose  to  use  vessels  of  any 
desired  configuration*  I  do  not  in  all  cases  propose  to 
have  a  solid  shaft  passing  through  and  carrying  the 
hollow  wheel,  but  in  some  cases  to  dispense  with  the 
same,  and  to  cause  the  hollow  wheel  to  revolve  on  its 

(a)  Some  arguments  were  addrened  to  the  Coart,  fouided  on  the  parts 
disclaimed,  as  aiding  in  construing  the  other  parts :  but  the  Court  did  not 
proceed  on  them ;  and,  as  it  would  require  a  lengihened  statement  to  render 
them  intelligible,  they  are  omitted  in  the  text ;  and  the  specification  is 
given  as  if  it  had  been  amended  by  altering  the  original,  instead  of  by 
filing  a  disclaimer. 
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1853.  own  hollow  shaft,  passing  through  stuffing  boxes.  In 
Tetley  some  cases  I  propose  also  to  dispense  with  hollow  shafts 
Easton.  ^^^  ^^  wheel,  and  merely  to  have  an  opening  at  each 
side  of  the  nave  for  admitting  the  liquid  In  some 
special  cases  I  propose  to  have  an  entrance  for  the 
liquid  into  the  wheel  at  one  side  thereof  only,  and  to 
counterbalance  the  suction  arising  therefrom  by  produ- 
cing a  corresponding  degree  of  suction  at  the  other  side, 
without  admitting  the  liquid  at  the  last  mentioned  side. 
Where  the  term  'suction*  is  used  in  this  my  specification, 
I  mean  and  intend  the  same  to  signify  the  difierence 
produced  by  the  abstraction  or  partial  abstraction  of  air 
from  the  inside,  and  the  pressure  of  air  externally  to  the 
supply  pipes.  In  reference  to  the  hollow  wheel,  I  do 
not  confine  myself  to  the  number  or  to  the  use  of 
hollow  spokes ;  but  in  some  cases  propose  to  substitute 
circular  discs  with  a  narrow  water  channel  between,  and 
a  valve,  or  flexible  valve  or  valves,  on  the  circumfer* 
ence  (a),  so  as  to  have  a  channel  or  channels  in  the 
interior  thereof  for  the  passage  of  liquidsf,  and  adapted 
to  neutralise  the  effects  of  suction  by  having  a  corres- 
ponding or  proportionate  degree  of  suction  at  each  side. 
Nor  do  I  confine  myself  to  a  form,  or  configuration,  or 
manner  of  connecting  together  any  other  parts  of  the 
machine ;  but  I  propose  to  vary  the  same.  In  reference 
to  the  flexible  valves  at  the  ends  of  the  hollow  spokes, 
I  prefer  to  make  each  of  them  of  two  halves  or  pieces 
lengthwise,  and  sewed  or  otherwise  fastened  up  each 


(a)  The  incoherency  o|  the  language  arises  fW>m  the  manner  in  which 
part  of  a  sentence  was  disclaimed  In  the  original  specification  the  sentence 
stood  thos  **  circumference ;  and,  generally,  Ipropo$9  to  eonsiruei  the  wheel 
ofeverp  variety  of  eon/iguraiion  ao  long  a»  the  eame  u  eonatnteied  so  as  to 
have**.    The  words  in  iulics  were,  amongst  other  parts,  disclaimed. 
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side;  by  which  means  they  collapse  according  to  their        1853. 
weakest  form,  and  are  thereby  rendered  more  air  proof.       Tetlf.y 
In  lieu  of  the  exhausting  air  pump,  the  machine  may       Eaftok. 
be  primed  by  any  more  convenient  and  ready  method. 
In  lieu  of  the  stuffing  boxes,  joints  may  be  made  air 
tight  by  leather  or  any  suitable  means.    In  some  places 
I  propose  to  place  the  air  tight  case  in  the  liquid  to  be 
raised,  dispensing  altogether  with  the  supply  pipes.     I 
also  propose  to  place  the  hollow  wheel  horizontally,  or 
in  any  other  position  as  may  be  desirable. 

"  Haying  now  explained  the  manner  in  which  my 
machine  operates,  or  in  which  my  inventions  act,  and 
pointed  out  that  the  machinery  by  which  the  said 
inventions  act  may  be  varied  almost  to  an  indefinite 
extent  in  the  manner  of  its  construction,  I  shall  now 
proceed  to  explain  more  particularly  what  I  claim  as 
my  invention  or  inventions.  I  do  not  claim  to  be  the 
discoverer  that  liquids  may  be  raised  by  centrifugal 
force ;  nor  do  I  claim  in  any  way  the  sole  application 
of  machinery  for  raising  water  or  other  liquids  by  cen- 
trifugal force,  except  only  when  the  same  is  used  as  a 
means  of  introducing  liquids  into  compressed  air. 

"  Now  therefore.  First,  I  claim,  as  my  invention  and 
application,  the  means  of  neutralising  or  diminishing  the 
effects  of  suction  at  one  side  of  the  wheel,  by  causing 
the  same  degree  (or  such  other  proportionate  degree  as 
may  be  required)  of  suction  at  both  sides  thereof, 
whereby  a  considerable  saving  of  power  is  effected. 

*^  Second.  I  claim,  as  my  invention  and  application, 
the  means  of  increasing  the  action  of  the  machine  by 
causing  the  liquid  to  enter  the  wheel  at  both  sides. 

**  Third.  I  claim,  as  my  invention  and  application, 
the  constructing  of  machinery  for  raising  and  impelling 

TOL.    II.  3    Q  E.    &    B. 
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1853.        water  and  other  liquids,  by  means  of  introducing  such 

Tetley       water  and  other  liquids  into  compressed  air,  in  virtue 

Eaotok       of  centrifugal  force  imparted  thereto  by  such  machinery, 

and  causing  such  compressed  air  to  operate  as  the  lifting, 

raising,  impelling  or  forcing  power,  to  impel  such  water 

or  other  liquid  upwards. 

"  Fourth.  I  claim  the  application  of  the  before  men- 
tioned inventions,  both  when  all  used  in  combination, 
or  when  used  severally." 

AppoWs  pump  also  was  worked  by  means  of  cen- 
trifugal force  applied  by  means  of  the  revolution  of 
a  wheel  of  a  different  form  from  that  shewn  on  the 
drawings.  Evidence  was  called,  to  shew  that  the  prin- 
ciple was  the  same.  In  the  result  it  was  admitted  by 
the  plaintiff's  counsel  that  the  evidence  established  that 
the  mode  of  raising  water  by  the  revolution  of  a  hollow 
wheel  was  not  new,  and  had  indeed  been  the  subject  of 
several  patents  before  that  of  the  plaintiff;  and  that  the 
wheel  was  an  essential  part  of  the  plaintiff's  machine  as 
described  on  his  drawings,  and  in  hb  specification.  But 
there  was  evidence  that  the  manner  in  which  the  wheel 
was  applied  in  the  plaintiff's  machine,  as  so  described, 
was  new,  and  especially  that  the  mode  of  balancing  the 
wheel  by  either  admitting  the  water  on  both  sides,  or, 
if  it  was  admitted  on  one  side  only,  counterbalancing 
the  suction  by  a  corresponding  degree  of  suction  at  the 
other  side,  was  new  and  useful,  and  formed  part  of 
Appold^s  Pump.  The  plaintiff's  counsel  contended  that, 
though  the  elements  were  old,  the  patent  was  good  for 
their  combination.  The  learned  Judge  declared  his 
opinion  to  be,  that  the  specification  claimed  the  wheel 
absolutely,  and  that,  the  wheel  not  being  new,  the 
specification  was  too  large.     He  directed  a  verdict  for 
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the  defendants  on  the  second  and  third  issuesj  and  for        1853. 
the  plaintiiF  on  the  others.  tetley 


Athertan,  in  the  ensuing  term,  obtained  a  rule  Nisi 
for  a  new  trial  on  the  ground  of  misdirection. 

Knowks  and  Hmdmarch  shewed  cause  {a).     It  being 
an  admitted  fact  that  the  wheel  is  old,   the  question 
comes  to  be,  whether  the  specification  claims  it.     It  is 
precisely  the  same  question  as  would  have  arisen  if  the 
evidence  had  shewn  that  the  wheel  was  new,  and  the 
defendants  had  now  been  contending  that  it  was  not  pro- 
tected by  the  specification.    The  general  rule  is,  that  the 
specification  must  be  taken  prima  facie  to  claim  the  whole 
of  what  is  described  as  the  patentee's  invention,  unless 
there  be  something  to  shew  that  part  of  the  thing  described 
is  not  claimed.    In  Hindmarch  On  Patent  Privilegei^  183, 
the  rule  is  thus,  laid  down.     ^^  But  if  the  specification 
describes  more  than  the  invention  itself  it  must  clearly 
point  out  which  of  the  things  described  are  old  and 
which  of  them   are  new.     And  if  the  subject  of  the 
patent  privilege  be  an  addition  to,  or  an  improvement 
upon,  an  old  machine  or  other  article,  the  specification 
must  not  describe  the  whole  machine  or  article  without 
distinguishing  between  the  old  and  the  new  parts.     For 
the  proviso  in  the  patent  requires  that  the  invention 
shall  not  only  be  ascertained,  but  ascertained  with  parti- 
cularity, and  it  is  impossible  to  contend  that  an  invention 
is  so  ascertained  by  a  specification,  if  it  describes  without 
distinction  many  things  which  are  old,  as  well  as  the 

(a)  The  case  concluded  this  day,  having  been  partly  heard  in  this  Term, 
November  2 1st,  and  24th,  before  Lord  CampbtU  C.  J.,  Coleridge  and 
mffktman  Js. 

3   Q   2 


V. 

Easton. 
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1853.  invention  itselt"  This  is  borne  out  by  the  cases  there 
TkTLKY  ^^^®^  9  ^^^  ^^^  ^™c  principle  is  acted  upon  in  a  recent 
Easton.  ^**^»  Bolmes  v.  London  and  North  Western  RaUway 
Company  {a).  In  Smith  v,  London  and  North  fVestem 
Railway  Company  (b),  where  the  question  was  whether 
defendant  was  liable  for  pirating  a  part  of  the  invention^ 
this  Court  held  that  each  part  was  claimed  by  a  general 
claim  of  the  machine  described.  In  the  present  case 
the  title  of  the  patent  is  for  improvements  in  machinery 
*^  for  raising  and  impelling  water."  But  the  only  thing 
in  the  machine  described  in  the  specification  which 
either  raises  or  impels  water  is  the  wheel.  And  in  the 
specification,  after  describing  the  whole  new  and  old 
together,  he  expressly  disclaims  some  things  and  claims 
others.  Thirdly,  he  claims  the  introduction  of  water 
into  compressed  air,  *Mn  virtue  of  centrifugal  force 
imparted  thereto  by  such  machinery."  Surely  that 
claims  the  machinery,  that  is  to  say  the  wheel;  for 
nothing  else  imparts  centrifugal  force.  Lastly,  he  claims 
*^  the  before  mentioned  inventions^  both  when  all  used 
in  combination,  or  when  used  severally."  It  seents 
difficult  to  choose  words  better  adapted  for  claiming  the 
whole. 

Aiherton^  Hugh  Hill  and  Kemplay^  contra.  The 
essence  of  the  plaintiiT's  invention  is  the  mode  of  counter- 
acting certain  defects  in  a  well  known  machine,  namely, 
the  wheel  for  raising  water  by  centrifugal  force.  This 
is  effected  by  combining  certain  machinery  with  the 
wheel :  the  combination  is  admitted  to  be  new ;  and 
nothing  more  is  claimed.     The  wheel,  until  combined 

(a)  22d  November  1853,  Common  Pleta.    22L.J.  C.  P.  67. 
(()  Ante,  p.  69. 
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with  this  new  macbinerj^  was  put  out  of  equilibrium  1853. 
by  the  vacuum  which  was  left  on  one  side  only :  this  Tktli.y 
defect  is  obviated  by  producing  a  vacuum,  on  the  other  easton. 
side.  It  is  undoubtedly  true  that,  if  a  speciBcation 
includes  what  is  old  as  well  as  what  is  new,  the  patentee 
must  be  taken  to  claim  all,  unless  he  makes  it  appear 
that  he  does  not  claim  that  which  is  old.  [Lord  Camp^ 
bell  C.  J.  Unless  he  makes  that  clearly  appear.]  That 
is  the  rule:  but  no  particular  form  of  words  is  necessary 
for  the  purpose.  This  specification,  taken  with  the 
disclaimer,  satisfies  that  rule.  It  distinctly  points  out 
that  there  is  no  claim  for  the  application  of  machinery 
for  raising  water  by  centrifugal  force  except  where  the 
same  is  used  for  introducing  the  liquid  into  compressed 
air.  It  is  not  suggested,  on  the  other  side,  that  this 
application  of  compressed  air  is  other  than  new.  Then 
the  first  claim  is  confined  to  the  preservation  of  the 
equilibrium  which  would  be  disturbed  by  suction  on  one 
side,  which  is  to  be  effected  by  applying  suction  on  the 
other  side,  as  described  before.  The  second  claim  is 
also  limited  to  what  is  indisputably  new,  the  introduc- 
tion of  the  water  on  both  sides.  In  the  third  claim,  the 
essential  part  is  the  use  of  the  compressed  air.  It  is 
true  that  the  water  is  to  be  introduced  into  the  com* 
pressed  air  by  centrifugal  force ;  but,  when  this  is  taken 
in  connection  with  the  preceding  express  disclaimer,  the 
result  manifestly  is  that  the  claim  is,  not  for  the  means 
of  introducing  the  water,  but  in  respect  of  that  into 
which  the  water  is  introduced.  [Lord  Campbell  C.  J, 
If  the  wheel  had  been  new,  would  you  not,  under  this 
claim,  have  been  entitled  to  insist  that  your  patent  was 
infringed  by  any  one  who  used  the  wheel?]  If  the 
wheel  was  used  for  the  puqufse  of  introducing  the  water 
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1853.  into  the  compressed  air;  not  otherwise.  The  previous 
Xetley  disclaimer  would  destroy  the  claim  for  any  but  that 
Easton.  particular  combination.  And  this  distinguishes  the  case 
from  Holmes  v.  London  and  North  fFestem  Rdboay 
Company  (a)y  where  the  machine  was  so  described  that 
it  was  not  possible  to  distinguish  what  was  old  from  what 
was  new.  The  same  remark  applies  to  the  authorities 
referred  to  in  the  passage  which  has  been  cited  from 
Mr.  Hindmarch^s  work.  The  attempt  on  the  other  side 
seems  to  be  to  shew  that  the  wheel  is  the  essential  part 
of  the  whole  machine :  and  it  is  so,  in  some  sense :  but 
the  claim  is  for  the  improvement  in  its  application. 
Suppose  a  mode  of  diminishing  the  friction  of  an  ordi- 
nary carriage  wheel  were  invented:  that  might  be 
claimed  in  a  patent  without  claiming  the  invention  of 
the  wheel  itself:  and  this  might  be  done  by  language 
analogous  to  that  of  the  specification  in  question.  So  if 
a  patentee  were  the  first  to  apply  wheels  to  railways: 
be  might  support  a  specification  in  which  he  said  that 
he  did  not  claim  for  the  use  of  wheels  to  support  car- 
riages except  where  they  were  applied  to  railways.  The 
fourth  claim  is  for  ''the  before  mentioned  inventions, 
both  when  all  used  in  combination,  or  when  used 
severally."  The  effect  of  this  of  course  depends  upon 
the  sense  in  which  the  word  ''inventions"  has  been 
before  used.  But  the  s{)ecification  explains  that  the 
wheel  for  raising  water  by  centrifugal  force  is  not  claimed 
as  an  invention. 

Lord  Campbell  C.  J.    This  rule  must  be  dischaiiged. 
It  is  ({uite  clear  that  the  patentee  has  described   the 

(o)  Ante,  p.  964,  note  (u). 
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wheel  as  part  of  the  machinery  for  raisiDg  and  impelling        1853. 
water.     That  is  so,  both  in  the  description  and  the  dia-       xetujy 
gram.     Then  it  was  proved,  and  is  now  admitted,  that      baston. 
the  wheel  is  not  new.    That  being  so,  the  claim  is  prima 
facie  bad,  because  prima  facie  all  must  be  taken  to  be 
claimed  which  is  described  as  part  of  the  machinery. 
It  then  lies  on  the  patentee  to  shew  that  he  has  clearly 
pointed  out  what  is  not  new ;  for  the  rule  is  that  this 
must  be  done  clearly.     I  am  of  opinion  that  there  is 
nothing  to  shew  that  the  wheel  is  not  comprehended  in 
the  claim.     I  do  not  think  that  the  words  of  the  dis- 
claimer, which  precede  the  four  claims,  amount  to  any 
thing  like  a  clear  disclaimer  of  the  wheel.     But,  when 
we  come  to  the  third  and  fourth  claims,  we  find  that  the 
wheel  is  directly  claimed.     As  to  the  third,  the  wheel 
clearly  is  a  part  of   the  <*  machinery  for  raising  and 
impelling  water**  into  the  compressed  air:   it  does  so 
^'  in  virtue  of  centrifugal  force  imparted  thereto  by  such 
machinery."    Then  the  fourth  claim  includes  'Uhe  ap- 
plication of  the  before  mentioned  inventions,  both  when 
all  used  in  combination,  or  when  used  severally/'     Had 
the  wheel  been  new,  and  the  plaintiff  had  been  suing 
for  the  infringement  of  this  patent  by  the  mere  use  of 
such  wheel,  this  fourth  claim  would  have  furnished  him 
with  a  most  powerful  argument  to  shew  that  the  patent 
was  infringed :  and  the  action  would  have  clearly  lain, 
according  to  Smith  v.  London  and  North  We»tem  Bail" 
way  Company  (a).     Even  if  this  is  not  so,  the  exclusion 
is  at  least  equivocal ;  and  that  is  not  enough  to  protect 
the  specification :  the  law  on  this  point  is  well  explained 
in  Holmes  v.  London  and  North  Western  Railway  Com- 
pany (i). 

(a)  Ante,  p.  ttf).  (6)  AnUj,  p.  964,  note  (a). 
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1853.  CoLERiDOE  J.     I  also  am  of  opinion  that  this  rule 

Teti.ey  *"^^  be  discharged.  What  does  the  patentee  claim 
Eastom.  affinnativelj,  and  what  does  he  disclaim?  He  says  that 
he  does  not  claim  the  application  of  machinery  for  rais- 
ing water  by  centrifugal  force,  except  only  when  it  is 
used  as  a  means  of  introducing  liquids  into  compressed 
air.  He  does  therefore  claim  it  when  it  is  so  used. 
Then,  that  being  the  claim,  what  is  the  rule  of  law  ? 
I  will  take  it  as  well  expressed  by  Mr.  Athertan:  if  a 
specification  includes  what  is  old  as  well  as  what  is  new, 
the  patentee  must  be  taken  to  claim  all,  unless  he  clearly 
makes  it  appear  that  he  does  not  claim  that  which  is  old. 
Indeed  this  rule  might  be  perhaps  modified  somewhat 
in  favour  of  the  patentee:  for,  if  he  had  occasion  to 
introduce,  a  hinge  into  his  machinery,  it  would  be  absurd 
that  he  should  point  out  the  hinge  as  not  new.  But 
here,  among  the  things  used  as  part  of  the  machinery, 
is  the  wheel  Does  he  treat  that  as  an  old  inven- 
tion, such  an  invention  as  was  too  notoriously  old  to 
require  disclaimer?  On  the  contrary,  we  find  an  ela- 
borate description  of  the  wheel;  and  it  is  introduced 
into  the  patent  as  one  of  the  things  necessary  to  make 
up  the  machine.  Now  we  have  heard  three  very  ingeni- 
ous arguments  in  defence  of  the  specification:  yet  in 
no  one  of  them  was  the  counsel  bold  enough  to  address 
himself  to  the  argument  that  any  one  reading  this  patent 
would  think  himself  debarred  from  the  use  of  the  wheel 
unless  he  happened  to  know  that  it  was  old.  Therefore, 
according  to  Mr.  AthertorCs  own  test,  the  claim  compre- 
hends too  much. 

WiGHTMAN  J.     It  clearly  appeared  that  the  plaintiff 
claimed  a  combination  of  machinery,  some  of  which  was 
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old  and  some  new.  He  was  then  bound  carefully  to  1853. 
shew  that  he  did  not  claim  what  was  old.  Here  the  tetley 
invention,  as  described,  would  no  doubt  include  all  the  ^  ^* 
wheel  unless  there  was  something  to  shew  the  contrary. 
Looking  at  the  specification,  the  wheel  is  the  primary 
part  of  the  machine.  Then  it  says:  **in  reference  to 
the  hollow  wheel,  I  do  not  confine  myself  to  the  number 
or  to  the  use  of  hollow  spokes ;  but  in  some  cases  propose 
to  substitute  circular  discs"  &c.;  thus  explaining  that 
the  patentees'  construction  of  the  wheel  is  to  vary  under 
particular  circumstances.  Now  it  is  agreed  that  the 
wheel  is  not  new :  can  it  be  said  that  the  specification 
shews  it  is  not  so?  Look,  in  the  first  place,  to  what  the 
patentee  says  he  does  not  claim :  it  comprehends  nothing 
shewing  that  the  wheel  is  disclaimed.  The  wheel  is  not 
claimed,  indeed,  in  the  first  two  items  of  the  claim :  but 
in  the  third  he  claims  the  constructing  of  machinery  for 
impelling  water  into  compressed  air  in  virtue  of  centri- 
Algal  force.  A  person  looking  at  the  diagram  would 
clearly  interpret  that  claim  as  comprehending  the  wheel. 
I  have  heard  no  answer  to  this.  On  the  authority  of  the 
cases  cited,  I  cannot  doubt  that  the  claim  is  too  huge. 

Erlb  J.     I  did  not  hear  the  whole  of  the  argument, 
and  therefore  abstain  firom  pronouncing  an  opinion. 

Rule  dischaiged. 
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FHday,  DoE,  OH  the  demise  of  Ralph  William  Lees, 

iVb»cmAtfr25th. 

against  The  Reverend  .John  Ford,  George 
Ford,  Thomas  Boulton  and  Hannah  his  wife, 
John  Henry  Olive,  Esther  Beech,  Richard 
Sutton,  and  Joseph  Allen  and  Esther  his 
wife. 


■pjECTMENT  for  lands  in  Staffordshire.  By  con^ 
senty  and  order  of  Wightman  J.,  a  case  was  stated 
for  the  opinion  of  the  Court.  The  facts  fully  appear 
from  the  following  statement,  which  is  taken  from  the 
judgment  of  Crompton  J.,  after  mentioned. 

"  This  was  an  action  of  ejectment,  in  which  a  special 
entitled  on  the   case  was  Stated  by  consent  for  the  opinion  of  the  Court. 

mamage,  re-  ''  *  ^ 

"  The  question  arose  on  the  construction  of  a  settle- 
ment made  on  the  marriage  of  Lydia  Sutton  with  John 
Clarke,  by  deeds  of  lease  and  release,  dated  24th  and 
25th  days  of  August  1803. 


By  marriage 
settlement,  C. 
the  husband, 
in  considera- 
tion of  the 
intended  mar- 
riage and  of 
the  fortune  of 
S,,  the  wife, 
to  which  C. 
was  to  become 


leased  land  to 
the  use  of 
himself  in  fee 
until  the  mar- 
riage; and, 
after  the  mar- 
riage,  to  the 
use  of  himself 
for  life ;  re- 
mainder to  trustees  to  preserve  contingent  remainders ;  and,  after  the  decease  of  C,  in  case 
S.  should  survive  hiiQ,  totbe  use  of  S,  for  life ;  remainder  to  trustees  to  preserve  coQtinmt 
remainders ;  and,  after  the  decease  of  the  survivor  of  C.  and  S„  in  case  there  shoula  be 
only  one  child  of  the  marriage  then  living,  and  no  other  child  then  dead  leaving 
issue,  to  the  use  of  such  chiKl  in  fee;  but,  in  case  there  should  happen  to  be  more 
than  one  such  child  living  at  the  decease  of  the  survivor  of  C  and  S.,  or  any  child  or 
children  then  dead  leaving  issue,  then  to  the  use  of  all  such  children  of  C  and  S,  and  such 
children's  children,  respectively,  for  such  estates  as  C.  and  S,  should  Jointly  appoint,  and,  in 
default  of  such  appointment,  as  the  survivor  should  appoint ;  and,  in  default  or  such  appoint- 
ment, to  the  use  of  all  the  children  of  the  marriage  as  tenants  in  common  and  of  the  heirs 
of  their  respective  bodies,  with  cross  remainders ;  and,  "  for  default  of  all  such  issue,**  to  the 
use  of  four  brothers  and  sisters  of  S.  as  tenants  in  common  in  fee. 

S,  survived  C. :  there  were  two  children  of  the  marriage,  of  whom  both  died,  without 
leaving  issue,  in  the  lifetime  of  S,     No  appointment  was  mi^e. 

Held :  by  Lord  Campbtll  C.  J.,  CoUridgt  and  Wightman  Js.,  that  the  remainder  to  ^.*s 
brothers  and  sisters  tool  effect,  as  it  was  not  a  limitation  in  remainder  after  the  determination 
of  the  estates  given  to  the  children  as  tenants  in  common  in  tail  by  the  limitation  imme- 
diately preceding,  but  was  an  independent  limitation  to  take  effect  in  case  there  were,  at 
the  time  of  the  death  of  the  survivor  of  C.  and  S,^  no  issue  in  whom  any  of  the  previous 
limitations  could  vest. 

Crofnpton  J.  disscnticnte. 


V. 
FOBDw 
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"By  the  release,  in  consideration  of  the  intended        |853. 
marriage,  and  of  the  wife's  fortune,  amounting  to  1200/.,      Doe  dem. 
which  the  husband  was  to  become  entitled  to  on  the' 
marriage,  John  Clarke^  the  intended  husband,  granted 
and  released  the  premises  in  question  to  Hugh  Ford  and 
fftUiam  Sutton  and  their  heirs,  habendum  to  them,  their 
heirs  and  assigns,  to  the  use  of  John  Clarke^  his  heirs 
and  assigns,  until  the  marriage;  and,  after  the  solem- 
nization of  the  marriage,  to  the  use  of  John  Clarke  for 
life,  with  remainder  to  Ford  and  SuUon  and  their  heirs 
during  the  life  of  John  Chrke,  to  support  contingent 
remainders;  and,  from  and  after  the  decease  of  John 
Clarke,  in  case  Lydia  Sutton  should  survive  him,  to  her 
use  for  life,  remainder  to  trustees  to  preserve  contingent 
remainders ;  and,  after  the  decease  of  the  survivor  of 
John  Clarke  and  Lydia  Sutton,  in  case  there  should  be 
one  child  only,  whether  son  or  daughter,  of   the   mar- 
riage, then  living,  and  no  other  child  of  the  marriage 
should  be  then  dead  leaving  issue,  to  the  use  of  such  child 
in  fee;  but,  in  case  there  should  happen  to  be  more  than 
one  such  child  living  at  the  decease  of  the  survivor  of 
them,  the  said  John  Clarke  and  Lydia  Sutton,  or  any 
child  or  children  of  them  should  be  then  dead  leaving 
issue,  then  to  the  use  of  all  and  every  one  or  more  of 
such  children  of  John  Clarke  and  Lydia  Sutton  and  such 
children's  children  respectively,  for  such  estates,  inte- 
rests and  proportions  as  the  husband  and  wife  should 
jointly  appoint ;  and,  in  default  of  such  appointment,  as 
the  survivor  of  the  husband  and  wife  should  appoint, 
by  deed  or  will;  and,  in  default  of  such  appointment,  to 
the  use  of  all  the  children  of  the  marriage,  share  and 
share  alike,  as  tenants  in  common,  and  of  the  several 
and  respective  heirs  of  the  several  and  respective  bodies 
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1853.        ^^  ^^'  ^^^^  children  lawfully  issuing ;  and,  if  one  or  more 

J.    j^^      of  such  children  should  happen  to  die  without  issue  of 

Lee8        big  or  her  bodies  or  body,  then,  as  to  the  original  part  or 

FoRo.        share,  or  parts  and  shares,  of  such  child  or  children  whose 

issue  should  so  fail,  as  well  as  to  subsequently  accruing 

parts  and  shares,  to  the  use  of  the  remaining  and  others 

of  the  said  children,  if  more  than  one,  and  the  heirs  of 

their  respective  bodies,  equally  to  be  divided  between 

such  remaining  and  other  children,   share  and  share 

alike,  as  tenants  in  common ;  and,  if  there  should  be 

but  one  such  remaining  or  other  child,  then  to  the  use 

of  such  child,. and  the  heirs  of  his  or  her  body;  and,  for 

default  of  all  such  issue,  to  the  use  of  the  said  William 

Sutton  and  three  other  persons,  the  four  being  brothers 

and  sisters  of  Lydia  Sutton^  as  tenants  in  common  in 

'  iee« 

*^  There  was  issue  of  the  marriage,  Ann  Clarke,  who 
died  in  the  year  1814,  under  age  and  without  having 
been  married,  and  John  Oeorye  Clarke.  John  Clarke, 
the  settlor,  died  in  the  year  1825,  intestate,  leaving  his 
widow  Lydia  Clarke  and  his  son  John  George  Clarke 
him  surviving.  John  Creorge  Clarke  died  intestate, 
without  having  been  married,  in  1851,  in  the  life  time 
of  his  mother  Lydia  Clarke,  who  died  later  in  the  same 
year  1851.  The  lessor  of  the  plaintiff  was  the  heir  at 
law  both  of  John  Clarke,  the  settlor,  and  of  John  George 
Clarke,  his  son. 

**No  appointment  was  ever  made  under  the  settle- 
ment. 

**  The  defendants  represent  the  four  persons  in  whose 
favour  the  ultimate  limitation  in  the  settlement  was 
made.** 

The  question  for  the  opinion  of  the  Court  was  stated 
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to  be:  Whether,  in  the  events  which  happened,  the  limita*        1853. 
tion  in  the  hereinbefore  stated  indenture  of  settlement  to  ""S^TdemT" 
the  use  of  W.  Sutton,  A.  Mycach,  H.  F&rd  and  M.  Cotton,       ^^f ' 
and  their  respective  heirs  and  assigns,  took  effect.  ^***^- 

If  it  did,  a  Nolle  prosequi  to  be  entered  immediately 
after  the  decision  of  the  case  or  otherwise  as  the  Court 
may  direct:  but,  if  the  above  mentioned  limitation 
failed  of  effect,  judgment  to  be  entered  for  the  lessor  of 
the  plaintiff. 

The  case  was  aif^ued  in  last  Hilary  Term  (a),  and 
again  in  this  Term  (£),  by  Rudatt  for  the  plaintiff  and 
Fhipson  for  the  defendants. 

The  points  are  so  fiilly  stated,  in  the  following 
judgments,  as  to  render  a  report  of  the  arguments 
unnecessary. 

Cur.  adv.  vult. 

There  being  a  difference  of  opinion  on  the  Bench, 
the  learned  Judges  now  delivered  judgment  seriatim. 

Cromfton  J.,  after  stating  the  effect  of  the  case  (as    Cnmpion  J. 
ante,  p.  970),  proceeded  as  follows. 

The  question  was.  Whether  the  ultimate  limitation 
to  the  parties  whom  the  defendants  represented  de- 
pended on  the  contingency  annexed  to  the  preceding 
limitation. 

The  plaintiff  contended  that  this  ultimate  limitation 
(as  well  as  all  the  limitations  after  that  to  the  only  child 
in  fee  if  there  were  only  one  child  of  the  marriage  and 
no  issue  of  any  child  living  at  the  death  of  the  survivor 

(a)  January  25ih,   1853.     Before   Lord    Campbell  C.    J.,    Coleriifye, 
Wipkiman  and  CwmpUm  Js. 
(()  Novfmber  15th,  1853.     Before  the  same  Judges.        ' 
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1853.        of  husband  and  wife)  was   contingent  an  the  event  of 

Doe  dem.      '^^'^  ***^  ^^^  ^f^^^  <>w^  c^*^  ^f  ^  marriage  living  at 

^^         the  death  of  the  survivor,  or  of  any  chUd  or  children  of  the 

Ford.        marriage  being  then  dead  leaving  issue ;  and  that,  in  the 

CnmpUmJ.    cvcnt   which   happened,   of  there   being   no  child  or 

children  or  issue  of  child  or  children  of  the  marriage 

living  at  the  time  of  the  death  of  the  survivor  of  the 

husband  and  wife,   this  limitation   never  took  effect. 

And  I  am  of  opinion  that  this  is  the  true  construction 

of  the  settlement. 

The  deed  provides  that,  after  the  life  estates,  the 
premises  in  question  were,  in  the  one  event  of  there 
being  one  child  only  living  at  the  death  of  the  survivor, 
to  go  to  such  one  child  in  fee,  and  that,  in  the  other 
event  of  there  being  more  than  one  child,  they  were  to 
go,  subject  to  the  powers  of  appointment,  to  the  children 
as  tenants  in  common  in  tail,  with  remainder,  as  I  con- 
strue it,  to  four  of  the  wife's  relations  in  fee. 

The  general  rule  on  thb  subject  with  respect  to  wills 
appears  to  me  to  be  correctly  stated  in  the  passage  in 
1  Jamum  on  Wills,  752,  3,  to  which  we  were  referred 
in  the  course  of  the  first  argument.  "  When  a  contingent 
particular  estate  is  followed  by  other  Umitations,  a  ques- 
tion frequently  arises,  whether  the  contingency  affects 
such  estate  only,  or  extends  to  the  whole  series.  The 
rule  in  these  cases  seems  to  be,  that  if  the  ulterior 
limitations  be  immediately  consecutive  on  the  particular 
contingent  estate  in  unbroken  continuity,  and  no  inten- 
tion or  purpose  is  expressed  with  reference  to  that 
estate,  in  contradistinction  to  the  others,  the  whole  will 
be  considered  to  hinge  on  the  same  contingency ;  and 
that,  too,  although  the  contingency  relate  personally  to 
the  object  of  the  particular  estate,  and  therefore  appear 
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not  reasonably  applied  to  the  ulterior  limitations.    Thds,        1853. 

where  an  estate  for  life  is  made  to  depend  on  the  con-      Doe  dem. 

Lbeb 
v. 


Ford. 


tingency  of  the  object  of  it  being  alive  at  the  period 
when  the  preceding  estates  determine,  limitations  con- 
secutive on  that  ^tate  have  been  held  to  be  contingent  Crompton  J. 
on  the  same  event,  for  want  of  something  in  the  will  to 
authorize  a  distinction  between  them."  The  present 
case  appears  to  me  to  fall  within  the  general  rule  as  to 
the  contingency  affecting  the  estate  in  remainder,  and 
not  within  the  exceptions  stated  in  the  same  book, 
which  are  (a):  **  First,  where  the  words  of  contingency ," 
on  which  the  particular  estate  is  to  arise,  *'  are  referable 
to,  and  evidently  spring  from,  an  intention  which  the 
testator  has  expressed  in  regard  to  that  estate,  by  way 
of  distinction  from  the  others ;"  as  in  the  case  (&)  where 
the  testator  stated  that  his  sister  would  want  nothing 
unless  she  survived  her  husband,  and  the  contingency 
was  therefore  plainly  meant  to  affect  her  life  estate 
only,  and  not  to  affect  the  ulterior  limitations.  And, 
secondly  (a),  "  where  the  ulterior  limitations  do  not 
follow  such  contingent  estate,  in  one  uninterrupted 
series,  in  the  nature  of  remainders,  but  assume  the  form 
of  substantive  independent  gifts.  As,  in  the  case  of 
LeihieuUier  v.  Tracy  (c),"  where  the  words  **  Item,  I 
give  and  devise"  were  thought  to  evince  an  intention 
of  separating  the  devise  in  questionfrom  the  preceding 
contingent  limitations. 

I  do  not  think  that  the  present  case  can  fall  under 
either  of  these  exceptions.  The  limitation  to  the  wife's 
relations  seems  to  me   to  be   the  limitation  of  a  re- 

(a)  1  Jarman  on  Willt,  754. 

(&)  Horton  ▼.  ffhiltaker,  1   T.  R.  346. 

(c)  3  j4tk.  774. 
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1853.       mainder  following  the  preceding  contingent  estates,  in 

Doe  dem.     ^^^  usual  course,  and  in  the  form  of  a  remainder^  without 

If^        assuming  the  form  of  an  independent  gift ;  and  I  see  no 

Ford.        sufficient   expression  of  intention   to  separate  the  re- 
Crompton  J.    "lainder  from  the  contingency  upon  which  the  particular 
estate  is  to  arise. 

It  was  suggested  that  the  words  '*  for  default  of  all 
such  issue*'  must  be  taken  to  mean  **on  future  of  all  the 
preceding  limitations  :^  but  I  think  that  the  expression, 
as  used  in  this  deed,  must  be  construed  as  referring  to 
the  failure  of  the  issue  in  tail.  Estates  tail  have  before 
been  given  to  aU  the  children  and  the  heirs  of  their 
bodies;  and  provision  has  been  made  as  to  survivor- 
ship with  respect  to  the  children  dying  and  leaving 
issue ;  and  the  word  all  is  properly  used  to  shew  that 
aU  the  issue  of  the  children,  or  of  the  survivors  of 
the  children,  before  mentioned  in  several  places,  should 
fail  before  the  remainder  was  to  come  into  operation. 
The  words  "  for  default  of  all  such  issue"  cannot  be 
construed  to  mean  ^'if  all  the  limitations  fail  indefi- 
nitely;" as  this  would  apply  to  a  general  indefinite 
failure  of  heirs  general,  if  the  first  devise  in  the  case  of 
one  son  took  effect:  nor  can  they  be  limited  to  the 
contingency  to  happen  at  the  death  of  the  survivor  of 
the  father  and.  mother;  for  then  the  case  of  the  &ilure 
of  the  issue  in  tail,  if  the  estates  tail  vested  in  the  child- 
ren, would  be  unprovided  for,  contrary  to  the  clear 
intention  of  the  deed.  Such  a  construction  would  leave 
the  ultimate  remainder  in  fee,  after  the  estates  tail,  un- 
disposed of,  and  would  exclude  the  wife's  relations  from 
taking  in  the  very  case  in  which  they  seem  to  me  to 
have  been  intended  to  take,  that  of  the  children  taking 
estates  tail,  and  the  tenants  in  tail  dying  without  issue 
in  tail.     This  would  be  construing  the  words  ^^  for  de- 


CrompUmJ, 
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fault  oF  all  sueh  issue**  as  excluding  all  the  various  classes        1353. 
of  issue,  properly  so  called,  which  are  meationed  imme-      Doedem. 
diatelj  before  the   limitations  in  question,  and  which         ^^^ 
are  clearly  within  and  sufficient  to  satisfy  the  words  **  for        Poed. 
default  of  all  such  issue.** 

The  only  way  of  giving  effect  to  the  case  of  the  de- 
fendant, as  it  appears  to  me,  would  be  by  holding  that 
the  limitation  in  question  was  to  operate  by  way  of  a 
third  contingency,  in  the  event  of  neither  of  the  alterna- 
tive contingencies  mentioned  in  the  deed  happening; 
but  that,  if  the  second  alternative  mentioned  in  the  deed 
happened,  it  was  to  vest  as  a  remainder  dependent  on  the 
estate  tail.  On  this  part  of  the  case  1  have  entertained 
considerable  doubt,  and  wish  to  express  myself  with  the 
greatest  diffidence,  when  I  find  the  vieV  Itake  is  opposed 
to  the  opinion  of  the  rest  of  the  Court  Very  probably,  if 
the  settlor  had  thought  of  the  third  contingency,  that  of 
there  being  no  child  alive  at  the  death  of  the  survivor  of 
the  husband  and  wife,  he  would  have  provided  for  it ; 
but  I  think  that  it  would  be  straining  the  words  of  this 
deed  to  give  it  the  effect  above  referred  to. 

The  settlor  having  provided  for  the  two  contingencies 
by  the  use  of  the  appropriate  words  ^*in  case  there  shall 
be  no  child**  &c.,  and  ^*in  case  there  shall  be  more  than 
one  child**  &c,  "  at  the  death  of  the  survivor,**  in  my 
opinion  the  words  *'  for  default  of  all  such  issue"  cannot 
be  construed,  without  violence,  to  apply  to  the  third 
contingency,  and  to  mean  *^  in  case  there  should  be  no 
child  at  the  death  of  the  survivor,**  especially  in  a  passage 
where  they  naturally  refer  to  aU  the  several  classes  of 
i$8ue  of  all  the  children  preceding  the  limitation  in 
question,  and  have  an  ample  meaning  if  construed  to 
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1853. 


Doe  dens. 

Leb8 

▼. 

FOKD. 
CronyptOH  J. 


refer  to  such  issue.  If  the  settlor  had  intended  to  give 
the  ultimate  remainder  in  fee  after  the  estates  tail,  the 
words  used  would  be  those  exactly  appropriate  to  carry 
out  such  an  intention ;  and  I  do  not  find  any  expression 
to  satisfy  me  that  we  should  either  overlook  the  classes 
of  issue  to  which  the  words»  grammatically  and  according 
to  their  collocation,  refer,  or,  where  those  classes  of  issue 
are  sufficient  to  satisfy  the  meaning,  that  we  should  look 
to  the  earlier  part  of  the  deed  to  include  the  case  of  anT 
alternative  not  necessarily  or  naturally  implied  in  the 
deed ;  especially  when  the  settlor  has  used  different  and 
proper  words  when  he  described  alternatives  of  the  same 
nature. 

I  construe  the  words  in  question,  therefore,  as  the 
ordinary  limitation,  in  the  usual  way  of  the  ultimate 
remainder  in  fee  after  estates  tail :  and  the  case  appears 
to  me  to  &11  within  the  rule  above  adverted  to,  as  to 
a  contingency  on  which  a  particular  estate  is  to  arise 
affecting  the  subsequent  limitations  by  way  of  remainder, 
and  not  to  fidl  within  the  exceptions  to  that  nile.  And 
I  think  that  the  contingency  in  this  case  was  annexed 
to  the  ultimate  remainder  in  fee,  as  well  as  to  the  estate 
tail  of  the  children;  and  that,  both  having  fidled  of 
effect  in  the  event  which  happened,  the  lessor  of  the 
plaintiff  is  entitled  to  judgment 


wighiman  J.  WiQHTMAN  J.  The  qucstiou  in  this  case  is,  what  is 
the  construction  to  be  put  upon  the  words  '^for  default 
of  all  such  issue,"  used  in  the  settlement,  in  expressing 
the  contingency  upon  which  the  remainder  to  those 
whom  the  defendants  represent  is  to  take  effect  This 
being  the  case  of  a  deed,  the  construction  of  the  terms 
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must  be  according  to  the  apparent  intention  of  the        1853. 
settlor^  to  be  collected  from  the  deed  itsel£  "ISoTdomT" 

For  the  purpose  of  the  present  question,  the  limita-        ^™ 
tions  in  the  settlement  may  be  stated   to  be:  to   the        ^®*^ 
settlor  for  life,  remainder  to  his  wife  for  life,  remainder,    wigkimtm  J. 
if  only  one  child  living  at  the  death  of  the  survivor  of 
the  settlor  and  his  wife,  and  no  child  dead  leaving  issue, 
to  such  surviving  child  in  fee;  but,  if,  at  the  death  of 
the  survivor  of  the  settlor  and  his  wife,  there  should  be 
more  than  one  child  living,  or  a  child  or  children  should 
have  died  leaving  issuer  then  to  such  surviving  child  or 
children,  and   such   childrens'  children,  as  tenants  in 
common  in  tail,  with  cross  remainders ;  and,  ''for  de&ult 
of  all  such  issue,**  to  the  persons  whom  the  defendants 
represent,  in  fee. 

It  was  contended,  for  the  plaintiff,  that  the  remainder 
to  those  represented  by  the  defendants  was  dependent 
upon  the  preceding  limitations,  and  contingent  upon 
their  (or  one  of  them)  becoming  vested ;  and  that  the 
remainder  could  only  take  effect  in  case  there  had  been 
children  of  the  settlor  and  his  wife,  or  childrens'  children 
living  at  the  death  of  the  survivor  of  the  settlor  and  his 
wife,  who  took  an  estate  in  tail  which  afterwards  failed 
for  want  of  issue.  It  was  said  that,  if  there  had  been 
only  one  child  living  at  the  death  of  the  survivor,  and  no 
child  of  a  deceased  child,  such  living  child  would  have 
taken  an  estate  in  fee,  and  the  remainder  in  question 
could  not  have  taken  effect ;  and  that,  therefore,  it  must 
depend  upon  an  estate  tail  taking  effect  and  then&iling. 
It  was  admitted  that  if,  instead  of  ''issue,"  the  word 
"  children"  had  been  used  it  might  have  been  different 
For  the  defendants  it  was  contended  that  the  term  "  for 

3  R  2 
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1853.       default  of  all  such  issue,"  as  used  in  the  settlement  in 

Doedem.      question,  means,  if  there  should  be  no  issue  who  could 

Lbks        jjj^g  under  any  of  the  preceding  limitations :  and  that,  if. 

Ford.        at  the  death  of  the  survivor  of  the  settlor  and  his  wife, 

fTiakimaH  J     ^^cre  should  neither  be  one  child  living  who  could  take 

in  fee  simple,  nor  more  than  one  child,  or  one  child  and 

the  issue  of  a  deceased  child,  who  could  take  in  fee  tail, 

then  the  remainder  in  question  would  take  effect. 

Many  cases  were  cited  upon  the  argument;  but,  as 
the  general  principles  applicable  to  the  subject  were  not 
disputed,  it  seems  to  me  unnecessary  to  observe  upon 
the  cases,  which  all  turn  upon  the  particular  words  and 
expressions  which  are  the  subject  of  each  decision,  and 
which  are  only  direct  authorities  when  the  very  same 
terms  are  brought  into  question  (a). 

The  present  case  has  been  twice  very  ably  and  elab- 
orately argued :  but  the  impression  produced  upon  my 
mind  upon  the  first  argument  still  remains:  and  I  have 
come  to  the  conclusion  that  the  construction  put  upon  the 
terms  of  the  settlement  on  the  part  of  the  defendants  is 
the  true  construction  ;  and  that  the  remainder  to  those 
whom  the  defendants  represent  was  not  a  remainder 
upon  the  estate  tail,  to  take  effect  only  in  case  that  estate 
vested,  and  dependent  upon  it,  but  that  it  was  an  inde- 

(a)  The  authorities  referred  to  in  argument,  besides  those  mentioned 
in  the  judgment,  were  the  following :  Gmliiver  r.  ffieiett,  1  Wilt,  105 ; 
Avel^  y.  fTard,  \  Fet.  Sen.  420;  Winffrave  r.  Paigrav,  1  P.  ITim.  400; 
HoUKhin  v.  Htanfrey,  2  MadtL  65 ;  Damt,  buet  of  A'eree,  v.  NoriOHf 
2  P,  Wins.  390 ;  Doe  dem.  Vettey  ▼.  WiUdnwn,  2  T.  R,  209 ;  Doo  ▼.  ^ni6aiU, 
4  T.  i?.706;  Quick*  v.  Leach,  13  M.  ^  W.  218;  Wart$r  v.  HutckinMom, 
\  B,^  a  721 ;  Feartu*8  Gmt.  Item.  233  &c. ;  LwUUnjftoH  v.  Xmm,  1 
Ld.  Maym.  203;  FeMH^gy.  AUen,  12  M.  ^  W,  279;  TMavy  ▼.  CblT, 
I  M.^  If.  250;  Denndem.  Radduffe  ▼.  Bagehaw,  6  T.  R,  512;  Jefffefy 
▼.  Jeffiry,  17  Sim,  26  ;  Napper  ▼.  Sanden,  HuU,  1  IB. 
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pendent  remainder,  to  take  effect  if  all  the  preceding 
limitations  failed  by  reasoiFof  there  being  no  issue  living 
at  the  death  of  the  survivor  of  the  settlor  and  his  wife 
who  could  take  under  them. 

It  is  true  that,  by  this  constniction,  there  would  be  no 
remainder  dependent  upon  the  estate  tail;  and  the 
ultimate  fee,  upon  the  vesting  of  the  estate  tail,  in 
case  it  did  vest,  would  be  undisposed  of:  but  such  a 
remainder  if  the  estates  tidl  with  the  cross  remainders 
vested  would  be  of  comparatively  trifling  value;  and  the 
object  of  the  settlement  seems  to  have  been,  in  the  first 
instance,  to  provide  for  the  children  of  the  marriage  and 
their  issue ;  and,  if  there  were  none  living  at  the  death 
of  the  survivor  of  the  settlor  and  his  wife,  that  the  estate 
should  then  go  to  the  family  of  the  wife,  whose  fortune 
seems  to  have  been  the  consideration  for  the  settle- 
ment 

Upon  the  whole,  it  appears  to  me  that  the  proper 
construction  to  be  put  upon  the  remainder  over  to  the 
relations  of  the  wife  of  the  settlor  is,  that  it  is  not  a 
remainder  upon  the  preceding  limitations  in  tail  merely, 
and  depending  upon  their  vesting,  but  that  it  is  a  re- 
mainder to  take  effect  upon  failure  of  any  issue  who 
could  take  estates  under  the  preceding  limitations :  and 
that  the  defendants  are  entitled  to  our  judgment. 


1853. 


Doe  dem. 
Lees 

V. 

FOBU. 


Wightman  J. 


CoLERiDOE  J.  It  is  unnecessary  for  me  to  repeat  the 
terms  of  the  settlement,  which  have  been  already  stated ; 
and  I  shall,  I  believe,  be  able  to  give,  at  no  great  length, 
the  reasons  which  induce  me  to  think  that  our  judgment 
ought  to  be  pronounced  in  favour  of  the  defendants. 

It  will  not  be  disputed  that,  whether  we  are  constru- 
ing a  will  or  a  deed,  our  object  ought  equally  to  be : 


Coleridfft  J. 
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1853.       first,  to  ascertain  firom  the  instnunent  itself,  coupled 

Doedenu     ^*^  ^®  circumstances  which  serve  to  apply  its  lan- 

^^B        guage,  what  was  the  intention  of  the  partjr  speaking  by 

Ford.       it;  and  then  to  give  efiect  to  that  intention,  ao  ascer- 

Cderidge  J.    ^iued,  unless  we  are  met  by  any  rule  of  law  or,  in  the 

case  of  a  deed,  by  any  technical  words  which  prevent  us 

from  effectuating  that  intention.     Now,  in  the  present 

case,  after  listening  attentively  to  the  argument  and  the 

judgment  of  my  brother  Cromptan,  and  to  the  difficulties 

which  he  su^^sts,  1  still  think,  on  the  balance  of  the 

whole,  that  the  deed  discloses  with  sufficient  cleameas 

the  settlor's  intention,  and  that  there  is  nothing  which 

prevents  our  giving  effect  to  it. 

It  is  a  marriage  settlement  John  Clarke  the  setdor, 
it  appears,  was  to  acquire  absolutely  by  the  marriage  his 
intended  wife's  maiden  fortune,  12001  The  settlement 
was  made  in  pursuance  of  an  agreement,  and  in  con- 
sideration of  the  acquisition  of  that  fortune,  and  in  order 
to  make  a  suitable  provision  for  her  and  the  issue  of  the 
marriage.  Accordingly,  the  limitations  follow  which 
have  been  already  stated;  and  they  end  with  that  on 
which  the  present  question  arises,  and  which  is  in  the 
following  words;  "and,^  default  of  all  such  issue,^  to 
the  use  of  certain  persons  named,  who  were  the  brother 
and  sisters  of  Lydm  Sutton^  the  wife,  and  whom  the 
defendants  represent  as  tenants  in  common  in  fee. 

John  and  Lydia  Clarke  had  two  children :  Awm^  who 
died  under  age  and  unmarried  in  the  life  time  of  her 
parents;  John  George,  who  survived  his  father,  but  died 
before  his  mother,  intestate  and  without  issue.  Lydia, 
the  wife,  died  last  No  appointment  was  ever  made. 
The  lessor  of  the  plaintiff  is  heir  at  law  to  John  and  to 
John   George   Clarke,      The   defendants  represent   the 
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cestuy  que  uses,  named  in  the  deed  to  take  <'for  defiiult        1853. 

of  all  such  issue* "  Doe  dem. 

The  question^  therefore,  is  on  the  effects  to  be  given  ^^ " 

to  these  words:  are  they  the  last  link  of  a  series,  all  the        ^^^^ 
preceding  links  of  which  have  failed,  and  this,  being     coUrufyeJ. 
dependant  on  them,  must  fail  also:  or  are  they  an 
alternative  and  independent  provision,  which  may  and 
ought  to  take  effect  upon  the  failure  of  the  preceding 
limitations? 

It  must  be  admitted  that  this  limitation  follows  on 
the  preceding  ones,  which  commence  with  the  first  par- 
ticular contingent  estate,  in  unbroken  continuity;  and 
no  special  purpose  is  mentioned  with  reference  to  it, 
which  contradistinguishes  it  from  them:  and,  therefore, 
it  was  contended  that  all  hinged  on  the  same  contin« 
gency,  and  that,  failing  the  first,  the  last  failed  also. 
But  it  is  clear  that  this,  though  the  general  rule,  is  not 
an  inflexible  one.  If  there  be  an  unbroken  series  of 
limitations^  commencing  vnth  one  which  depends  on  a 
contingency,  it  is  not  unreasonable  to  infer  an  intention 
to  make  the  whole  consecutive  series  one  and  entire, 
and  therefore  all  depending  on  the  first  contingency. 
K  a  testator's  or  a  settlor's  language  shews  that,  in  dis- 
posing of  a  property,  a  particular  contingency  has  been 
present  to  his  mind,  and  that  the  limitations,  one  after 
another,  have  been  firamed  with  a  view  to  the  happening 
or  not,  as  the  case  may  be,  of  that  event,  it  is  reasonable 
to  infer  that  that  was  present  to  his  mind  as  a  condition 
governing  the  whole ;  and  then  it  must  operate  to  pre- 
vent, or  occasion,  as  the  case  may  be,  tlie  arising  of  the 
last,  equally  with  the  first,  or  any  intermediate,  limi- 
tation. But  this  proceeds  on  intention,  not  on  any 
technical  rule.     The  decisions  will  be  found  to  proceed 
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1853.       upon  the  examination,  in  each  case,  of  the  language,  to 

Doe  dem.      Mceitain  the  intention ;  and  therefore  I  think  it  needless 

^y^"        to  go  through  them.     The  result  seems  to  me  to  be, 

Ford.        fj^^  the  links  may  be  separated  from  each  other,  and 

Coleridge  J.     ™^^  ^»  whcrc  the  language  of  the  instrument  leads  to 

the  inference  that  the  settlor  so  intended,  and,  as  I  said, 

no  technical  rule  prevents  us  from  giving  effect  to  it. 

Now,  looking  at  the  recital  (a)  and  the  limitations  them- 
selves in  the  settlement  before  us,  it  seems  to  me  that 
the  settlor  may  be  understood  as  agreeing  with  his  wife: 
first,  that  he  and  she,  and  then  their  children,  if  any, 
should  be  provided  for;  but,  if  they  two  should  die 
leaving  no  child,  or  child's  child  living  at  their  decease, 
then  her  fisimily  should  be  next  considered.  He  evi* 
dently  places  these  as  next  in  succession  to  his  wife  and 
her  children:  but  to  make  the  provision  fail  because 
there  were  no  such  children  is  directly  inconsistent 
with  this  intention ;  it  is  to  make  that  very  event  defeat 
the  limitation  to  them,  upon  the  happening  of  which  it 
was  intended  to  take  effect  Nay,  according  to  this 
construction,  the  limitation  in  question  never  could  take 
effect  in  any  event.  If  there  were  such  surviving  child, 
then  the  contingency  does  not  occur  upon  the  happening 
of  which  alone  it  was,  by  the  express  language,  to 
take  effect:  and,  if  there  be  no  such  child,  then  the 
construction  excludes  it  because  of  the  failure  of  that 
first  estate.  It  would  seem  strange  to  adopt  a  rule  of 
construction,  the  application  of  which  will  make  the 
instrument  inoperative  in  any  event 

Mr*  RudaU  almost  admitted  that  his  arguments  for 
the  plaintiff  would  have  failed,  if  the  words  had  been 

(a)  The  effect  of  the  recital  is  stated  earlier  in  this  judgment,  p.  9S2. 


LbF8 
V. 

Ford. 
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"for  defcult  of  all  such  children''  instead  of  *' issue."        1853. 
That  difference  seems  to  me  immaterial  here;  and,  if     Doedem. 
anything  is  to  turn  on  a  very  nice  examination  of  the 
terms,  I  would  rather  say  that  the  settlor,  by  using  the 
words  '^foc  default  of  all  such  issue,''  collects  all  the     Coieridge  J. 
preceding  steps  of  the  series  into  one,  and  separates 
them  from  that  which   follows,    making  the  last  an 
alternative  to  the  former. 

I  am  therefore  of  opinion  that  our  judgment  ought  to 
be  for  the  defendants. 

I^rd  Campbell  C.  J.     I  am  of  opinion  that  the         ^-ord 
defendants  are  entitled  to  our  judgment 

Lookmg  to  the  deed,  I  cannot  doubt  the  intention  of 
the  settlor  to  have  been,  after  giving  an  estate  for  life  to 
himself  and  his  wife  and  the  survivor,-  to  provide  for  the 
ulterior  disposition  of  the  property  according  to  the  state 
of  the  family  at  the  death  of  the  survivor.  He  seems 
to  have  contemplated  three  contingencies:  1.  that  there 
might  then  be  only  one  child  of  the  marriage  surviving, 
and  no  child  of  a  deceased  child ;  2.  that  there  might 
then  be  several  children  of  the  marriage  surviving,  or 
one  child  and  the  child  of  a  deceased  child;  3.  that 
there  might  not  then  be  surviving  any  child  of  the 
marriage,  or  any  child  of  a  deceased  child.  In  the  first 
case,  the  only  child  was  to  take  an  estate  in  fee.  In  the 
second,  the  surviving  child  or  children,  with  the  heir  of 
the  body  of  a  deceased  child,  in  default  of  appoint- 
ment, were  to  take  as  tenants  in  common  in  tidl,  with 
cross  remainders.  In  the  third,  the  four  brothers  and 
sisters  of  the  wife  were  to  take  as  tenants  in  common  in 
fee.    I  do  not  think  that  this  last  limitation  was  intended 
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1853.  to  take  effect  as  a  remainder  upon  the  estate  tail.  If 
Doe  dem.  there  were  any  child,  or  the  issue  of  any  child  of  the 
^^f^  marriage  alive  at  the  death  of  the  survivor  of  the  husband 
Ford.  and  wife,  I  do  not  think  that  it  was  the  intention  of  the 
Lord  deed  diat  the  wife's  brothers  and  sisters  should  take  any 
0««v^  C.  J.  benefit  The  expression  «  for  default  of  all  such  issue" 
neither  contemplates  the  issue  of  the  one  child  taking 
in  fee  simple,  nor  the  issue  of  those  who  were  to  take 
as  tenants  in  tail.  The  limitation  upon  the  second 
contingency  seems  to  have  been  framed  with  a  view  to 
making  a  provision  for  all  the  children  of  the  marriage 
and  their  descendants,  and  for  keeping  the  whole  estate 
in  the  family  by  means  of  the  cross  remainders.  But 
the  ultimate  remainder  or  reversion  after  the  estate  tail 
does  not  seem  to  have  been  taken  into  consideration, 
and  would  in  truth  have  been  of  so  Uttle  value  that  a 
gift  of  it  to  the  wife's  brothers  and  sisters  was  hardly 
worth  conferring.  In  consideration  of  the  wife's  fortune, 
it  seems  to  have  been  the  wish  of  the  husband  to  leave 
the  estate  to  her  fisimily,  if  there  should  be  no  issue  of 
the  marriage  surviving  him  and  hb  wife.  It  is  impossible 
to  suppose  that  he  meant  his  wife's  family  to  take  the 
land  if,  at  a  remote  time,  there  should  be  a  failure  of 
the  issue  of  the  tenants  in  tidl,  and  that  they  should 
not  take  it  if  the  issue  of  the  marriage  entirely  failed 
during  the  life  estate  to  him  and  his  wife. 

Such  being  the  manifest  intenticm  of  the  settlement, 
it  may  easily  be  carried  into  effsct,  if  the  last  limitation 
'*  for  default  of  all  such  issue"  may  be  construed  a 
separate  and  independent  gi%  to  take  eflfect  if>  on  the 
death  of  the  survivor  of  the  husband  and  wife,  there 
should  not  be  surviving  any  issue  of  the  macriage.     The 
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first  two  contingencies  contemplated  the  exktdnce  of       1853. 
issue  of  the  marriage  at  the  death  of  the  survivor  of  the     Doe  dem. 
husband  and  wife ;  and  the  last  limitation  providea  for  y^ 

the  third  contingency,  a  default  of  all  such  issue  at  that  ^^^^ 
time.  This  would  only  be  saying  what  is  to  take  place  Lonl 
on  the  third  contingency,  if  neither  of  the  two  former  ^"^'^^ 
should  take  e£fect:  such  a  construction  can  hardly  be 
said  to  clash  with  the  rule  that,  <<  if  the  nlterior  limita- 
tions be  immediately  consecutive  on  the  particular 
contingent  estate  in  unbroken  contininty,  and  na  imtenr 
turn  or  purpose  is  expressed  with  reference  to  that  estate,  in 
contradistinction  to  the  others,  the  whole  will  be  con- 
sidered to  hinge  upon  the  same  contingency"  (a).  Here 
I  think  an  intention  is  expressed  widi  reference  to  the 
last  limitation,  in  contradistinction  to  that  wluch  hinges 
upon  the  contingency  of  there  being  several  children 
of  the  marriage  alive  at  the  death  of  the  survivor  of  the 
husband  and  wife.  The  creation  of  the  estate  tail  is 
very  naturally  made  to  depend  upon  that  contingency ; 
but  the  ultimate  limitation  in  favour  of  the  wife's  family 
is  unconnected  with  it,  and  naturally  depends  upon  the 
third  contingency,  the  <<  default  of  all  such  issue." 

The  dictum  of  Lord  SUan  in  Moody  v.  Walters  {b) 
is  entitled  to  great  weight,  vrere  this  case  the  same  as 
that;  but  there  no  violation  would  have  been  done  to 
any  manifested  intention  of  the  settlement,  by  oocimder- 
ing  that  the  contingency  of  the  hu£ft)and  dying  witliont 
leaving  any  issue  male  then  bom  and  alive,  and  leaving 
his  wife  with  child,  extended  to  the  whole  lin&  of 
limitations.    Tbb  case  seems  to  me  to  be  more  like 

(a)  I  Jarman  on  WilU,  753. 

(6)  16  Vet.  283.  296»  7.     Seo  1  Jarman  on.  WUU,  753. 
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1853.        LethietiUier  v.  Tracy  (a);  for,  although  here  we  do  not 

Doe  dem.      find  the  wordfl  ^'  Item,  I  give  and  devise  &&,"  the  last 
Lees 
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limitation  seems  to  me,  not  in  the  nature  of  a  remainder 
upon  the  estate  tail,  but  a  substantive,  independent  gift, 
Lord  to  take  effect  on  fidlure  of  the  two  former  contingencie& 
The  deed  might  have  said:  '^Item,  i(  at  the  death  of 
the  survivor  of  the  husband  and  wife,  neither  the 
limitation  in  fee  simple  to  an  only  child  take  efiect, 
nor  the  limitation  of  an  estate  tail  to  several  children, 
by  there  being  no  issue  of  the  marriage  them  surviv- 
ing, in  that  case  the  four  brothers  and  sisters  of  the 
wife  shall  take  as  tenants  in  common  in  fee."  But 
really  the  words  employed  seem  to  indicate  the  intention 
of  the  parties  as  distinctly. 

It  has  been  argued,  that  to  construe  **  for  default  of 
all  such  issue"  '^  an  failure  of  all  the  preceding  UmitoHowT 
would  make  the  use  in  favour  of  the  wife's  brothers  and 
sisters  arise  upon  the  indefinite  fiiilure  of  the  heirs 
general,  under  the  limitation  in  fee  to  the  only  chUd : 
but  it  seems  to  me  quite  clear  that,  if  this'  limitation  in 
fee  had  once  taken  effect,  an  indefinite  failure  of  the 
heirs  general  cannot  be  considered  as  in  contemplation, 
and  the  ultimate  limitation  must  have  been  abortive. 
The  use  in  favour  of  tiie  wife's  brothers  and  sisters  must 
arise,  if  at  all,  at  the  time  of  the  death  of  the  survivor 
of  husband  and  wife,  without  leaving  child  or  children, 
or  the  issue  of  child  or  children.  Nor  do  I  think  that 
the  limitation  in  favour  of  the  wife's  brothers  and  sisters 
at  all  depends  upon  the  failure  of  the  issue  of  those  who 
are  to  take  estates  tail:  for,  these  estates  having  once 

(a)  3  Atk.  774. 
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vested,  the  contingency  on  which  the  ultimate  limitation        1853. 
was  to  take  efiect  could  not  happen.    They  clearly  could     Doedem. 
never  take,  if  there  was  only  one  child  living  at  the  ™* 

death  of  the  survivor  of  husband  and  wife :  and  it  could  ^^*^ 
not  possibly  be  intended  that,  if  there  were  several  Lord 
children  of  the  marriage  then  surviving,  the  brothers  '^  * 
and  sisters  of  the  wife  should  take  upon  the  failure  of 
the  issue  of  such  children.  There  appears  to  me  to  be 
a  fallacy  in  Mr.  RudalV^  argument,  in  assuming  that 
the  ultimate  limitation  in  favour  of  the  wife's  brothers 
and  sisters  only  created  a  remainder  upon  the  estate  tail. 
In  Doe  dem.  Watson  v.  Shipphard  (a)^  and  the  other 
cases  he  relies  upon,  the  contingency  on  which  the  first 
limitation  was  to  take  effect  was  extended  to  the  sub- 
sequent limitations ;  but  the  intention  of  the  testator 
or  settlor  was  fulfilled  by  the  construction  adopted; 
while,  in  the  present  case,  by  the  application  of  the  rule 
the  expressed  intention  of  the  settlor  would  be  certainly 
contravened.  That  intention  may,  in  my  opinion,  be 
carried  into  efiect  according  to  the  rules  of  law. 
Husband  and  wife  taking  an  estate  for  life  to  them  and 
the  survivor,  with  a  contingent  remainder  in  fee  to  an 
only  son  surviving  his  parents,  with  a  contingent  re- 
mainder in  tail  if  there  should  be  several  children 
surviving,  or  one  child  and  the  child  of  a  deceased 
child,  and  a  contingent  remainder  in  fee  to  the  wife's 
brothers  and  sisters  if,  at  the  death  of  the  survivor  of 
the  husband  and  wife,  there  should  not  be  surviving 
any  child  or  children  of  the  marriage,  or  any  child  of 
such  children,  the  two  former  contingencies  failed,  the 

(a)   \Domg.l5i. 
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1853.  lABt  has  come  to  pass:  and  therefore  1  agree  with  the 

Doedcm.  majority  of  the  Court  in  thinking  that  there  ought  to 

^^^^  be  judgment  for  the  defendants. 
^®*^-  Judgment  for  the  defendants. 

Lofd 

Oampbtaaj. 


END  OF   MICHAELMAS  TERM. 


The  Court  did  not  sit  in  banc  in  the  vacation  following 
Michaebnas  Term. 


In  the  same  vacation,  George  Atkinson^  Esq.,  of  the 
Inner  Tempk,  was  called  to  the  degree  of  the  coif,  and 
gave  rings,  with  the  motto.  Tout  temps  prist. 
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INDEX 

TO 

THE  PRINCIPAL  MATTERS. 


ABATEMENT. 

Of  nuisances  and  encroachments. 

Under  conviction  for   an  encroach- 
ment: protection  of  snrvejor. 

Trespass  for  pidling  down  a  cott^. 
Pl^ :  Not  guilty,  by  statute.  'Ae 
]>liuntiff  was  conyictea  bythree  jus- 
tices, under  stat  5  &  6  W.  4.  c.  50., 
for  an  encroachment  on  a  highway. 
The  defendant,  who  was  surveyor  of 
the  highwajs,  pulled  down  plamtiff*s 
cottage,  which  was  what  the  conviction 
referred  to,  but  which  was  not  in  fact 
an  encroachment  within  the  meaninja^ 
of  the  Act.  No  warrant  issued  di- 
recting defendant  to  do  the  act. 

Held:  that  stat.5  &6  W.4.C,  50.  s. 
69.,  req^uires  the  surveyor  to  execute  a 
conviction  under  that  Act,  by  pulling 
down  the  encroachment  though  there 
is  no  warrant :  and  tiiat  consequently 
the  conviction,  though  not  itself  cor- 
rect, was  a  defence  to  this  action,  as 
defendant  was  shewn  to  be  in  the 
position  of  a  person  bound  to  execute 
the- jud^ent  of  a  tribunal  of  com- 
petent jurisdiction.  Keane  v.  Rey» 
na2(2«,748. 


ABBEY. 

Franchise  of  dissolved  abbeys,  580. 
mult,  1. 1. 


As- 


ACCEPTANCE. 
L  Of  goods. 

1.  Within  statute  of  frauds,  364. 
Vendors,  JL  1. 

2.  Of  bill  of  kdinff,  when  equivalent 
to  receipt  of  goods,  864.  Vendors, 
ILL 

U.  Of  bills.    BiUsyL 

ACQUIESCENCE. 

Efiect  of  long  acquiescence  in  wfong 
decision,  206.    Costs,  IL  1. 


ACTION. 

I.  When  it  lies. 

1.  For  damage  suffered  inm  fraudu- 
lent misrepresentation  in  the  pros- 
pectus of  a  bubble  company. 

Ist  count  stated  that,  befoi^  de- 
fendant's promise  afler  mentioned, 
defendant  and  others  had  formed  a 
company  on  a  princh)le  known  as 
a  SacietS  Anonyme,  with  96,000  shares 
of  1/.,  of  which  12,000  were  to  be  ap- 
propriated to  the  public  at  12«.  €d, 
per  share,  free  from  further  calls: 
that  defendant  was  a  promoter  and 
managing  director,  and  in  such  cha- 
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racier,  in  offering  tbe  12,000  shares  to 
the  public,  guaranteed  and  promised 
to  the  bearers  of  those  shares  a  mini- 
mum annual  dividend  of  SS  per  cent., 
payable  at  specified  times,  and  that 
the  guarantie  and  promise  should  re- 
main in  force  till  tne  12s.  6d.  should 
be  thus  repaid  to  the  bearers.  That 
plaintiff,  confiding  in  the  promise, 
became  purchaser  and  bearer  of  2500 
of  the  12,000  shares  at  12«.  6c/.,  and 
took  the  same  on  the  faith  of  the 
guarantie  and  promise,  and  not  other- 
wise, and  had  fulfilled  the  engage- 
ment on  his  part:  and  the  time  for 
payment  of  the  ]2«.  6 J.  by  the  divi- 
dends had  elapsed,  of  which  defendant 
had  notice:  yet  defendant  had  not 
paid  any  dividend,  nor  any  part  of  the 
12s.  6d.:  and  the  12s.  6tU  on  each 
share  was  still  unpud  to  plaintiff.  Qn 
demurrer: 

Held :  that  neither  privity  of  con- 
tract nor  consideration  appeared :  and 
that  the  action  did  not  he. 

2nd  count  stated  that  before  the 
representation  bv  defendant  after 
mentioned,  defendant  and  others  had 
formed  the  Company,  as  above ;  that 
the  12,000  shares  were  actually  of- 
fered to  the  public ;  that  defendant 
being  such  promoter  and  managing 
director,  intending  to  defraud,  deceive 
and  injure  the  public,  and  to  cause  it 
to  be  publickly  advertised  that  the 
Company  was  likely  to  be  a  safe  and 
profitable  undertaking,  and  to  deceive 
the  public  who  might  become  purchasers 
of  tne  12,000  shares,  and  induce  them 
to  become  purchasers,  falsely,  fraudu- 
lently and  deceitfully  caused  it  to  be 
pvibhckJty  advertised^  by  a  prospectus 
issued  by  defendant  as  sucn  director, 
that  the  promoters  did  not  hesitate  to 
guarantee  to  the  bearers  of  the  12,000 
shares  a  minimum  annual  dividend  of 
33  per  cent.,  and  that  the  guarantie 
shoidd  remain  in  force  till  the  12s.  6d. 
should  be  thus  repaid  to  the  share- 
holders ;  the  dividends  to  be  payable 
at  spedfied  times :  that  defenoant,  by 
means  of  the  said  false,  fraudulent 
and  deceitful  pretences  and  represen- 
tations, wron^uUy  and  fraudulently 
induced  pkaniiffix)  become,  and|>2stn- 
tiff  by  reason  thereof  actually  became^ 
purcimer  and  bearer  of  2500  of  the 


12,000  shares  at  \2s.  M.\  and  by 
means  of  being  so  deceived,  was  in- 
duced  to  and  did  pay  12«.  6^.  per 
share:  Whereas  the  statement  was 
false  and  fraudulent,  to  the  knowledge 
of  defendant,  and  defendant  had  no 
ground  for  offerlnff  such  guarantie  to 
thepublicy  as  he  wdi  knew :  by  means 
of  which  pliuntiff  lost  the  money  paid 
for  the  shares.    On  demurrer : 

Held :  that  the  damage  to  plaintiff 
was  sufiiciently  shewn  to  be  the  direct 
result  of  defendant's  fraud  to  entitle 
plaintiff  to  recover  against  defendant 
as  for  a  tort.     Gerhc^  v.  BateSy  476. 

2.  For  malicious  procurement  of 
breach  of  contract  oy  a  stranger  to 
the  contract 

I  St  and  2nd  counts  of  declaration, 
by  lessee  of  a  theatre :  for  maliciouslv 
procuring  W.  (who  had  agreed  with 
plaintiff  to  perform  and  sing  at  his 
theatre  and  no  where  else  for  a  cer- 
tain term)  to  break  her  contract  and 
not  to  perform  or  sing  at  plaintiff's 
theatre,  and  to  continue  away  during 
the  term  for  which  W.  was  engaged. 
3d  count,  averring  that  W.  had  en- 
gaged  with  plaintiff  to  be,  and  had 
become  and  was,  plaintiff's  dramatic 
artiste  for  a  certain  t'Crm,  and  com- 
plaining that  plaintiff  maliciously  pro- 
cured her  to  depart  out  of  her  said 
employment  during  the  term.  On 
demurrer : 

Held,  by  Wightman,  Erie  and 
CromptoHj  Js.,  that  the  counts  were 
all  ^(K>d,  and  that  an  action  lies  for 
mahciously  procuring  a  breach  of  con- 
tract to  give  exclusive  personal  ser- 
vices for  a  time  certain,  equally  whe- 
ther the  employment  has  commenced 
or  is  only  in  neri,  provided  Uie  pro- 
curement be  during  the  sulnistence 
of  the  contract,  and  produces  damage: 
and  that,  to  sustain  such  an  action,  it 
is  not  necessary  that  the  employer 
and  employed  should  stand  m  the 
strict  relation  of  master  and  servant. 

Semble,  by  the  same  Judges,  that 
the  action  would  lie  for  the  malicious 
procurement  of  the  breach  of  any 
contract,  though  not  for  personal 
services,  if  by  the  procurement  da- 
mage was  intended  to  result  and  did 
result  to  the  plaintiff. 
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,  Coleridge^  J.  dissentiente,  and  hold- 
ing that  the  action  for  procuring  a 
third  person  to  depart  from  his  en- 
gagement is  founded  on  the  Statute 
of  Labourers,  and  is  strictly  confined 
to  cases  where  the  emplojer  and  em- 
ployed stand  in  such  relation  of  master 
and  servant  as  was  within  that  statute ; 
and  that,  in  all  other  cases,  the  remedy 
for  a  breach  of  contract  is  only  on  the 
contract,  and  against  those  privy  to  it. 
And  that,  as  a  dramatic  performer  is 
not  a  servant,  therefore  the  counts 
were  all  bad. 

The  defendant  had,  under  stat.  15 
&  16  Vict.  c.  76.  9.  80.,  obtained  leave 
to  plead  and  demur  also.  On  an  ap- 
plication to  postpone  the  trial  of  tne 
issues  in  fact  till  the  issue  in  law  had 
been  finally  disposed  of  in  a  Court  of 
Error: 

Held :  that  the  Court  had  no  power 
to  make  such  an  order ;  inasmuch  as 
the  judgment  on  the  demurrer  had 
disposed  of  the  issue  in  law,  findly  as 
far  as  regarded  this  Court.  Lvmiey  y. 
Oye,  216. 

8.  Between  co-contractors,  notwith- 
standing cross  liabilities,  287.  Ccm- 
trUntiUm^  L  1. 

4.  Not  on  foreign  judgment  not  final, 
14.    Foreign  judgment, 

6.  On  covenant  to  pay  for  land  ac- 
quired under  an  illegal  transaction, 
118.     Covenant,!, 

6.  Not  on  new  right  given  by  statute 
which  provides  a  specific  remedy, 
188.     CVwmfy  Court,  H. 

II.  Cause  of  action. 

1.  What  forms  part  of :  grant  of  letters 
of  administration,  673.  Countv 
Court,  I.  ^ 

2.  Where  it  arises,  573.  County  Court, 

3.  When  it  arises:  breach  before 
arrival  of  time  for  performance, 
678.     Contract,  IV.  1. 

m.  Gist  of. 

What  matters  do  not  enter  into,  in  an 
ordinary  action  for  false  imprison- 
ment,!.    Debtor,  IV, 

VOL.  II. 


IV.  Parties. 

1.  Representatives  of  co-contractor, 
287.     Contributi<m,l,\, 

2.  Owner  of  ship,  301.      Shipping, 

in.  1. 

V.  Survivorship. 

To  surviving  assignee  of  a  patent,  69. 
Patent,  IV. 

VI.  Limitation. 

By  Stat.  3  &  4  fT.  4.  c.  27.,  641.  Xt. 
mitation,  1. 1. 

VII.  Form. 

Contract  or  tort:  privity  and  consi- 
deration, 476.    Ante,  I.  1. 

VIII.  Notice  of  action. 

1.  For  distress  made  for  tithe  com- 
mutation rent  charge:  when  re- 
quired, and  what  sufficient. 

The  lessee  of  a  tithe  commutation 
rent  charge  having  distrained  on  an 
occupier,  the  occupier  gave  notice 
of  action,  as  under  stat.  5  &  6  Vict, 
c,  54.  9,^  19.,  '*  for  entering  upon 
my  premises  at**  &c.,  ''on  tne  11th 
day  of  March  instant,  and  then  and 
there  seizing  three  in-calf  heifers 
belonging  to  me,  and  continuing  in 
my  said  premises  for  several  days : 
and  also  for  that  you,  against  my  will 
and  consent,  on  the  17th  day  of  March 
instant,  did  at**  &c.,  **  aforesaid,  then 
and  there  seize,  sell,  drive  away  and 
remove  from  my  said  premises  at** 
&c.,  '*  aforesaid,  three  heifers  belong- 
ingto  me.** 

The  action  was  brought  in  the 
county  court;  and  the  following 
(among  other)  particulars  of  demand 
were  stated.  "1.  For  unlawfully  en  • 
tering  plaintifi*'s  premises  and  con« 
tinning  thereon,  and  seizing  and  dis- 
training three  cattle  of  the  plaintifi*, 
under  colour  of  a  distress.  2.  For 
unlawfully  sellinff  three  other  cattle 
of  the  plaintiflrs,  not  distrained.** 
**  4.  For  continuing  on  plaintifi'*s  pre- 
mises, and  proceeding  to  sell  the 
plaintifi**s  cattle,  after  an  abandon- 
ment of  the  distress.** 

Held  that  evidence  might  be  given 
3  s  s.  &  B. 
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of  the  4th  particular:  For  that,  if  any 
notice  was  necessary  of  the  cause  of 
action  referred  to  in  the  4th  particukr 
(and,  per  Lord  CampbeU  C.  J.,  Cole- 
ridge and  Crampton  Js.,  eembie  that 
it  was  not),  the  notice  given  compre- 
hended such  cause,  HcwardY,  Remer, 
915. 

2.  Not  required  for  matters  done  after 
the  protected  act  was  over,  915. 
Anie,l. 

ADJUDICATION. 

As  to  acting  on,  without  warrant,  1. 
Debtor,  IV. 

ADMISSION. 
In  pleading,  132.    Mine,  I.  I. 

ADMITTANCE. 
To  copyholds,  924.    Copyhold,  I.  I. 

APFIDAVIT. 

I.  When  not  necessary. 

To  bring  a  document  before  the  Court 
which  is  already  on  the  file,  129. 
Error,  I.  1. 

II.  What  may  be  shewn  upon. 

Blegality  of  arrest,  in  answer  to  a 
return  of  a  warrant  of  commitment, 
717.    Arrest,  L  1. 

AFFILIATION. 
See  Bastard. 

AGENT. 

I.  Where  he  is  the  agent  of  several 

principals. 

Evidence  of  the  credit  being  given  to 
one  of  them,  301.    Shipping,  HI. 

II.  Where  he  is  connected  with  the 
transaction  in  another  capacity. 

Option  as  to  the  character  in  which 
ne  makes  a  payment,  459.  Bank,  I. 

in.  Powers  of  agent  as  against  principal. 

1.  When  not  to  pledge  his  credit,  89. 
PiOj,  V.  1. 


3.  Agent  for  foreign  principal,  89. 

IV.  Deceased. 

His  indorsements  and  declarations, 
when  evidence,  983.    Etfidenee,  Y. 

y.  Correspondent  of  foreign  merchant. 

1.  How  far  an  agent,  89.    BiBs,Y.l. 

2.  Purchasing  bills  to  remit  pursuant 
to  his  directions,  89.    BiUs,  Y.  1. 

YI.  In  particular  instances. 

1.  Master  of  ship,  301.     Shipping, 

in.a. 

2.  Carrier,  964.     Vendors,  11.  1. 

3.  Banker  at  whose  house  a  bill  is 
made  payable  by  acceptor,  459. 
Bank,!. 

AGGRAYATION. 

Wrongful  acts  not  the  gist  of  the  action, 
1.    Dehtor,TV. 

ALEHOUSE. 
See  Jankseper. 

ALTERATION. 

Material. 

What,  and  in  what  part  of  an  instm- 
ment,763.    Bills,ll.l. 

AMBIGUITY. 
Explanation   by    usage,    427,    428    n. 


izplanation    by    usage^ 
Charter,n.l.    Y.  1. 


AMENDMENT. 

By  suggestion  under  Common  Law  Pro- 
cedure Act.    Pleading. 

ANNUITY. 
I.  What  does  not  require  enrolment. 

1.  Family  arrangement  to  secure  a 
previously  existing  life  interest. 

Plaintiff  declared  on  abend  executed 
by  defendant,  and  set  out  the  condition : 
which  recited  that  a  female,  M.  A.  A, 
had  intermarried  with  defendant :  that, 
in  contemplation  of  and  previously  to 
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the  marriage,  personal  estate  belong- 
ing to  M,  A.  H.  was,  by  settlement, 
assigned  to  trustees  for  the  benefit  of 
M,  A,  H^  defendant  and  the  ohildren 
of  the  marriage;  that  M,  A,  H,  re- 
ceived, before  her  marriage,  from 
plaintiff,  a  principal  sum  of  SOW.,  to 
the  interest  of  which  ^aintiff  was 
entitled  for  life,  M.  A,  H.  being  en- 
titled to  the  principal  on  plaintiff's 
decease;  that  the  300f.  was  paid  to 
M.  A.  H,  with  plaintiff's  consent,  on 
condition  that  tke  interest  should  be 
rmlarlj  paid  to  plamtiff ;  that,  to 
effect  such  purpose,  defendant  and 
M.  A,  H,  had  agreed  to  execute  to 
plaintiff  the  bond  in  manner  after 
appearing;  and  the  condition  was  that, 
it  defendant  or  M.  A.  H.  should  dur- 
ing plaintiff's  life  pay  plaintiff  the 
interest,  and  in  case  of  plantiff's  death 
between  days  of  payment  pay  a  pro- 
portion of  the  interest  to  plaintiff's 
executors,  the  bond  should  be  void. 
Breach :  non-payment  of  the  interest. 
Flea :  That,  before  the  making  of 
the  bond  and  the  marriage,  plaintiff 
was  possessed  of  the  300^.  for  life,  and 
entitled  to  the  interest  for  life,  and  to 
the  3002.  absolutely,  in  the  event  of 
the  plaintiff  surviving  M,A.H.:  and 
that  plaintiff  did,  at  the  request  of 
M,  A,  H.  and  defendant,  pay  and 
assj^  to  M.  A.  H.  the  300^.  and  all 
phuntiff's  interest  therein,  on  con- 
dition that  M.  A.  H.  and  defendant 
should  secure  to  plaintiff  an  annuity 
ibr  plaintiff's  life,  equal  to  the  amount 
of  the  interest  of  the  300/. :  that 
M,  A,  H.  and  defendant,  in  con- 
sideration of  plaintiff  so  paying  and 
assiffuing  the  300/.,  agreea  to  secure 
to  plaintiff  the  said  annuity :  and  the 
bond,  with  its  condition,  whereby  the 
annuity  was  secured  to  the  plamtiff, 
was  made  to  plaintiff  by  defendant 
and  AT.  A.  H.  in  pursuance  of  the 
said  condition  on  which  the  300/.  was 
so  paid,  and  in  fulfilment  of  the  agree- 
ment ;  that  the  bond  was  made  after 
the  passing  of  stat.  53  O.  3.  c.  141. ; 
and  the  annuitj  was  granted  on  a 
pecuniary  consideration,  to  wit  the 
payment  of  the  800/.;  and  no  me- 
morial of  the  bond  was  enrolled  within 
thirty  days:  whereby  the  bond  was 
void. 


On  demurrer:  held,  that  pluntiff 
was  entitled  to  judgment,  it  not  ap- 
pearing that  this  was  the  grant  of  an 
annuity  within  the  meamng  of  the 
statute.    JSvaU  Y.  Hunty  ^74. 

2.  Pecuniary  consideration,  374.  Ante^ 

II,  Pleading. 

Plea  that  interest  on  money  secured 
by  a  bond  was  an  annuity  the  grant 
of  which  was  not  enrolled,  374. 
ArOe,  I.  1. 

APPEAL. 
Consequences  of  omission  to  appeal. 
Finality  of  the  proceeding,  84.  Poor^ 

APPRENTICE. 
Binding  of  parish  apprentices. 

1.  Poor  Law  Commissioners  Rules, 
how  far  only  directory,  809.  Poor, 
IX.  1. 

2.  What  sufficient  evidence  of  con- 
sent by  child,  809.    Poor,  IX.  1. 

3.  Presumption  of  requisite  consents, 
809.    Poor,  IX.  1. 

4.  Presumption  from  Justices*  signa- 
ture, 809.    Poor,  IX.  1. 

ARBITRATION. 

I.  In  cases  of  concurrent  jurisdiction 

with  County  Court. 

Application  for  plaintiff's  costs,  when 
not  too  late,  213.     CosU,.U.  3. 

II.  Under  statutory  provisions  for  set- 

tling arrangements  between  public 
companies. 

1.  Construction  of  powers  given  for 
arranging  facilities  for  conveyance  of 
passengers,  630.    Railway,  III.  1. 

2.  Power  to  award  toties'quoties,  530. 
Railway,  III.  1. 

3.  Implied  limit  as  to  the  duration 
of  thie  arrangement  awarded,  530. 
Railway,  III.  L 
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APPROVAL. 


ARREST. 


III.  ObJectionB  to  award:  illegality. 

1 .  An  ill^al  award  is  not  to  be  obeyed, 
^30.    BaUwayy  III.  1. 

2.  Illesalitj  will  not  be  intended,  530. 
Baihoay,  III.  1. 

3.  Award  that  trains  shaU  travel 
with  ezcessiye  speed,  530.  BaU- 
way.  III.  1. 

lY.  Reference  back  to  the  arbitrator. 

1.  Incidental  power  to  give  costs  of 
amended  award. 

Bj  order  of  Nisi  prins,  and  consent 
of  parties,  a  cause  was  referred  to  an 
arbitrator,  who  was  to  determine  what 
he  should  think  fit  to  be  done  by  the 
parties  respecting  the  matters  in  dis- 
pute ;  the  costs  of  the  cause  to  abide 
the  event ;  the  costs  of  the  reference 
and  award  to  be  in  the  discretion  of 
the  arbitrator.  Power  was  reserved 
to  the  Ck>urt,  in  case  of  any  objection 
being  made  to  the  award,  to  refer 
back  the  cause  to  the  same  arbitrator. 

The  arbitrator  awarded  in  favour  of 
the  plaintiff,  ordering  defendant  to  pay 
the  costs  of  the  reference  and  award. 
On  motion  to  set  aside  the  award,  as 
uncertain  and  not  final,  the  Ck>urt 
ordered  the  award  to  be  referred  back 
to  the  arbitrator,  for  the  purpose  of 
his  deciding  on  certain  matters  speci- 
fied in  the  order.  Nothing  was  said 
as  to  costs  in  this  order. 

The  arbitrator  made  an  amended 
award,  deciding  on  the  matters  re- 
ferred back,  coimrming  his  first  award 
in  all  other  respects,  and  ordering  the 
defendant  to  bear  the  costs  of  the 
amended  award. 

Held  that  he  had  power  to  make 
this  order  as  to  costs,  under  the  origi- 
nal order  of  reference.  M^Bae  v. 
McLean,  946. 

%  The  two  awards  construed  as  one, 
946.    Ante,  I. 

V.  Pleading. 

Illegality,  530.    Raibeay,  IJl.  I. 

APPROVAL. 

By  railway  company,  of  engines  to  be 
used  on  its  line,  79a.    Distrea,  II. 


ARREST. 

I.  On  a  Sunday. 

1,  Under  a  summary  cjonviction,  when, 
void,  as  being  in  a  civil  proceeding. 
E^  having  been  dismissed  from  the 

ofiice  of  town  clerk  of  the  borough  of 
Z.,  was,  at  the  instance  of  the  town 
council,  convicted  before  two  justices, 
under  stat.  5  &  6  W.  4.  c.  76.  #.  60., 
of  wilfully  refusing  todeliver  accounts, 
books,  &c.,  after  notice:  and  there- 
upon the  lustices  issued  their  warrant 
for  the  imprisonment  of  E.  in  the 
common  gaol  of  the  county  of  S, 
(within  which  L.  was  situate) ;  which 
was  delivered  to  P.,  who  arrested  E. 
on  a  Smtday,  and  on  the  next  day  de- 
livered him  to  the  keeper  of  the  gaol 
at  S.  Held :  that  this  was  substan- 
tially a  civil  proceeding,  and  the  arrest 
therefore  illegal  under  stat  29  C.  2. 
c.  7.  *.  6. 

And  that  the  detention  was  not 
made  legal  by  the  delivenr  to  the 
keeper,  after  the  arrest,  of  another 
warrant  upon  the  same  conviction. 

These  two  warrants  having  been 
returned  to  a  habeas  corpus  ad  sub- 
jiciendum, the  Court  received  an 
affidavit  that  the  arrest  took  place  on 
a  Sunday,  and  ordered  die  prisoner  to 
be  discharged  from  custody  under  the 
two  warrants. 

Before  the  keeper  received  the 
order,  another  warrant  was  delivered 
to  him  for  the  imprisonment  of  E. 
upon  his  conviction  by  two  justices  for 
not  delivering  to  the  (M>uncil,  actine 
as  paving  commissioners  under  a  local 
act,  accoimts,  books,  &c.  Held :  that 
this,  being  substuitially  a  proceeding 
by  the  same  parties,  did  not  warrant 
the  detention. 

After  the  keeper  received  the  order, 
but  E.  not  having  been  discharged, 
the  sheriff  of  5.  lodged  with  the  keeper 
his  warrant,  under  a  ca.  sa.  at  the  suit 
of  H.  against  E,  Held:  that  E. 
might  be  lawfully  detained  under  the 
ca.  sa.,  no  collusion  appearing  between 
the  sheriff  or  H.  and  the  town  council. 
EggingtofC*  Case,  717. 

2.  Affidavit  as  to,  in  answer  to  a  re- 
turn of  the  warrant,  717.    AnU,  1. 


ASSAULT. 
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n.  lUegal. 

1,  When  not  cured  by  delivery  of 
another  warrant,  717.    Ante^  I.  1. 

2.  When  the  illegality  preyents  a  de- 
he  suit  of  the  sai 


tainer  at  the  i 
717.    Ante,l.l. 


i  same  party. 


3.  When  it  does  not  prevent  a  de- 
tainer by  another  party,  717.  AnU^ 
LI. 

III.  In  particular  instances. 

Under  warrant  from  County  Court, 
271.     Coutt^  Court,  IX.  1. 

ASSAULT. 

I.  Summary  jurisdiction :  what  justices. 

1.  Jurisdiction  of  countj  justices  as 
to  assaults  committed  m  a  liberty. 

A.  was  summoned  before  justices, 
under  stat.  9  O.  4.  c.  31.  m.  27.,  33., 
for  an  assault.  He  did  not  appear ; 
and  the  justices,  upon  proof  of  service, 
heard  the  case,  ana  convicted  A. :  the 
conviction  was  drawn  in  the  form 
given  in  sect.  35 ;  and  by  it  A,  was 
adjudged  to  forfeit  and  pa;^  2/.  10«., 
and  1 1«.  6^.  for  costs ;  and,  in  default 
of  immediate  payment,  to  be  impri- 
soned for  six  weeks  unless  the  sums 
should  be  sooner  paid :  and  the  con- 
viction directed  that  the  2/.  lOff.  should 
be  paid  to  G.,  one  of  the  overseers  of 
the  parish  within  which  the  offence 
was  committed,  and  the  11«.  6^.  to 
the  party  aggrieved.  And  directly 
thereafter,  no  payment  being  made, 
the  justices,  in  the  absence  of  A.,  and 
without  further  summons,  issued  a 
warrant  of  commitment  for  default  of 
payment. 

Meld:  that  the  commitment  was 
legal. 

By  charter  of  JEd.  4.  the  Crown 
granted  to  the  abbot  and  convent  of 
5.  the  right  of  appointing  their  own 
justices,  with  power  of  oyer  and  ter- 
miner for  all  felonies,  trespasses  and 
misdemeanours  occurring  within  the 
Liberty  of  S^  in  the  county  of  JET., 
with  a  non  intromittant  clause;  and 
that  they  might  have  a  ffaol,  under 
their  own  government,  without  inter- 
ference by  oUier  justices  or  others, 


for  felons  and  malefactors  liken  withm 
the  Liberty,  till  such  were  delivered 
by  due  course  of  law. 

Admitted:  that  the  power  to  ap- 
point justices  was  put  an  end  to  by 
Stat.  27  H,  8.  e.  24.  (a.d.  1535),  and 
that  the  justices  created  for  the 
Liberty  under  that  statute  by  the 
Crown  had  no  exclusive  jurisdiction 
over  felonies,  trespasses  and  misde- 
meanours. 

Stat.  31  H,  8.  c.  13.  gave  the  Crown 
the  franchises  appertaining  to  the  then 
dissolved  abbeys,  or  those  that  should 
thereafter  be  dissolved,  as  largely  as 
the  abbots  ought  to  have  held  the 
same  at  the  time  of  their  coming  to 
the  King*s  hands.  Afterwards,  5th 
December  1589,  the  abbey  of  S.  was 
dissolved.  Afterwards,  by  stot.  32 
H.  8.  c.  20.  it  was  enacted  that  the 
same  liberties,  franchises  and  juris- 
dictions which  the  late  owners  had 
exercised  within  three  months  before 
the  abbeys  came  to  the  King's  hands 
should  be  revived  in  the  King's  hands. 

Admitted :  that  these  statutes  did 
not  revive,  in  the  justices  appointed 
by  the  Crown  for  thei'Liberty,  the 
exclusive  jurisdiction  given  by  the 
charter  of  £d,  4. 

By  charter  of  9  Ja.  1.  the  Crown 
granted  to  W,  in  fee  all  the  Liberty 
of  5".,  and  its  rights,  as  fully  as  any 
abbot  of  the  monasteries,  or  as  any 
king,  enjoyed  them. 

Admitted :  that  this  did  not  give 
to  the^ustices  of  the;.Liberty  exclusive 
jurisdiction. 

Admitted,  therefore,  and,  agreed  to 
by  this  Court:  that  justices  of  the 
county,  having  by  the  terms  of  their 
commission  jurisdiction  as  well  within 
liberties  as  without,  might,  sitting  in 
Uie  county  and  out  of  the  Liberty, 
convict  under  stat.  9  0. 4.  c.  31.  #.  27. 
for  an  assault  committed  within  the 
Liberty. 

Within  the  Liberty  was  a  house  of 
correction,  supported  exclusively  by 
rates  raised  in  the  Liberty.  The 
Liberty  did  not  contribute  to  the 
county  rate.  The  keeper  was  ap- 
pointed by  the  justices  of  the  Libeity. 
Quarter  sessions  were  held  within  the 
Liberty  at  which  offences  committed 
within  the  Liberty  were  tried. 
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Held  f  that  joftices  of  the  county 
might,  flitting  out  of  the  Liberty  and 
in  the  county,  commit  a  party  con- 
victed, under  sUt.  9  0.4.  e.  31. «.  27., 
of  an  assault  done  within  the  Liberty, 
to  the  house  of  correction  of  the 
Liberty. 

Whether,^  if  the^  offence  had  not 
been  committed  within  the  Liberty, 
they  could  have  done  so  by  virtue  of 
Stat.  27  G.  3.  c.  1 1.  qu4ere.  AmM  t. 
Dmudale,  580. 

2.  .Ck>mmitment  by  county  justices  to 
liberty  prison,  580.     Ante,  1. 

IL  Summary  jurisdiction  :  procedure. 

Warrant  of  commitment  issued  in  the 
defendant's  absence,  580.  AniBf  L  1. 

ASSENT. 
By  acting  with  notice,  750.  Carrier^  I, 

ASSESSMENT. 
Of  the  land  tax,  694.    Land  Tax. 

ASSIGNEE. 
Under  Insolvent  Acts.    Debtoi^,  YIU. 

ASSIGNMENT. 

I.  Of  debt. 

Foreign  attachment,  605.    London, 

II.  Of  a  patent,  69.    Patent,  lY. 

III.  Of  property. 

When    an    act   of  bankruptcy,   35. 
Bankrupt^  I.  1. 

ASSUMPSIT. 

Implied. 

By  co-contractors  to  contribute,  287. 
Contribution,  I.  1. 

ATTACHMENT. 

Foreign  attachment.    Foreign  Attach- 
ment. 


ATTORNEY. 

I.  Ordinary  scope  of  the  business. 

1 .  Not  the  receiviiu^  of  deposits  for 
general  purpose  ofinvestment. 

The  receipt  of  money  by  one  of  a 
firm  of  attorneys  from  a  client,  pro- 
fessedl  V  un  behalf  of  the  firm,  for  the 
general  purpose  of  investing  it,  w 
soon  as  he  can  meet  with  a  eood  se- 
curity, is  not  an  act  within  the  scope 
of  the  ordinary  business  of  an  attor- 
ney, so  as,  without  further  proof  of 
authority  fVom  his  partners,  to  render 
them  liable  to  account  for  the  money 
so  deposited ;  such  a  transaction  being 
part  of  the  business  of  a  scrivener, 
and  attorneys,  as  such,  not  necessarily 
being  scriveners.  But,  if  money  be 
BO  deposited  with  one  partner  for  the 
purpose  of  its  beins  invested  on  a 
particular  security,  the  other  partners 
are  liable  to  account  for  it,  such  a 
transaction  coming  within  Uie  ordi- 
nary business  of  an  attorney.  Harmon 
V.  Johnson,  61. 

2.  Receiving  deposit  for  investment 
on  particular  security,  61.    Ante,  I. 

II.  Partners. 

Liability  for  deposits  received  by  co- 
partner, 61.    Ante,  1. 1. 

in.  Warrant  of  attorney.    Warrant  of 
Attorney. 


ATTORNEY  GENERAL. 
His  fiat. 

How  far  a  matter  of  right,  856.  Char' 
fer,  L 

ATTORNMENT. 

By  tenant  of  particular   estate,   331. 
Lease,  I. 

AUDITOR. 
Of  audit  district,  77.    Poor,  II. 


AUTHORITY. 


BANKRUPT. 
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AUTHORITY. 
Ofserranta. 

1.  Of  carrier's  serrants,  822.    Car^ 
mr,  II. 

2.  Of  railwfnr  oompaiij*8  senrants,  822. 
Carrier^  \L 

AVOIDANCE. 

Bj  remaining  under  sequestration,  771. 
BtMfce^  1.  1. 

BAIL. 

1.  Letting  out  on. 

Not     a    complete    liberation,     928. 
dftontTm 

U.  Proceedings  with  reference  to. 

On  sidebar  rule  against  principal,  in 
A^Ma  Y.  HiOi,  176,  180. 

in.  In  criminal  cases :  costs. 

Bail  not  discharaed  by  proof  against 
estate  of  defendant,  176.  BaMnqtL 

m. 


See  Carrier. 
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BANK. 


I.  Rights  arising   out  of  discount   of 

Double   capacity   of  indorsers   and 
agents  of  acceptor. 

In  an  action  by  the  customer  of  a 
bank  against  the  bankers,  to  try  their 
right  to  debit  him  with  a  bill,* it  ap- 
poured  that  plaintiff  was  drawer  of 
the  bill,  which  was  accepted  payable 
at  the  bank.  The  plaintiff  discounted 
the  bill  with  the  bank  and  indorsed  it 
to  them;  they  rediscounted  the  bill 
and  indorsed  it  to  the  redisoounter. 
On  the  maturity  of  the  bill,  it  was 
presented  by  the  holder  at  the  bank 
along  with  several  other  bills  payable 
there,  all  of  which  bore  the  bank's 
indorsement.  The  bank  pud  the 
amount  of  the  whole  without  any 
indication  of  whether  they  paid  as 
indorsers  or  as  agients  for  the  accep- 


tors. The  account  of  the  acceptor  of 
this  bill  was  at  this  time  overorawn ; 
he  stopped  payment  on  that  day ;  and, 
on  the  next,  notice  of  dishonour  was 
given  by  the  bank  to  plaintiffs,  and 
Utey  were  debited  with  the  amount. 
It  was  left  to  the  jury  to  say,  whether 
the  bank  paid  the  bfll  on  thdr  own 
account  as  indorsers,  or  as  agents  of 
the  acceptor.  The  jury  found  that 
ther  paid  as  indorsers ;  and  the  bank 
had  a  verdict. 

Held :  tiiat  the  question  was  pro- 
perly left:  that  the  bank  had  a  n^^ht 
to  pay  the  bill  as  indorsers,  reserving 
to  themselves  time  to  inciuire>rhether 
they  would  honor  the  bill  or  not ;  that 
it  was  a  question  of  fact  whethey  they 
intended  to  do  so ;  and  that  there  was 
no  obligation  on  them  to  inform  the 
holders  in  what  capacity  they  paid. 
Pollard  V.  Ogden,  459. 

II.  Obligations  to  customer. 

1.  How  soon  they  are  to  inform  him 
that  a  bill  is  dishonoured,  459. 
Ante^l, 

2.  Right  to  reasonable  time  to  look 
into  accounts,  459.   Antej  I. 

3.  As  to  informing  him  in  what  ca- 
pacity they  take  up  a  bill,  459. 
Ante,L 

BANKRUPT. 

L  Act  of  bankruptcy:    assignment  of 
property. 

1.  Notwithstanding  pressure,  if  such 
as  to  delay  creditors. 

G'.,  a  farmer,  conveyed  all  his  farm- 
ing stock  and  goods  to  S,  by  bill  of  sale, 
by  way  of  security  for  about  900^.,  with 
a  power  of  sale.  The  proper^  com- 
prised in  the  bill  of  sale  was  of  about 
the  value  of  2,8002. ;  and  there  was  a 
trust  for  O.  of  the  surplus  of  the  pro- 
perty comprehended  in  the  bill  of  sale* 
whidi  was  the  whole  of  G.*s  property* 
with  the  exception  of  two  snares  in  a 
joint  stock  bank,  of  the  value  of  17/. 
lOf.  each.  S,  seized  and  sold  enough 
of  the  stock  to  pay  the  amount  secured. 
O.  was  declared  a  bankrupt,  as  a 
banker.    The  bill  of  sale  was  bon& 
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fide  given  under  pressure;  and  the 
trade  of  the  bank  was  not  affected  by 
giving  it.  On  trover  by  G*9  assignees 
aeainst  5.,  issues  being  joined  on  pleas 
of  Not  guilty  and  Not  possessed,  and 
the  Judge  at  Nisi  prius  having  ruled 
that  .these  facts  were  evidence  on 
which  the  jury  might  find  a  verdict 
for  the  plaintiff: 

Held,  by  the  Exchequer  Chamber, 
on  a  bill  of  exceptions,  that  the  neces- 
sary consequence  of  an  assignment  of 
what  is  substantially  all  the  trader*8 
property  is  to  delay  his  creditors,  and 
that  the  existence  of  a  resulting  trust, 
and  of  a  substantial  surplus,  does  not 
prevent  its  having  that  effect;  and 
that  a  conveyance  necessarily  delaying 
a  trader*s  creditors  is  an  act  of  bank- 
ruptcy, though  it  has  not  the  effect  of 
stoppmg  his  trade ;  and  that  a  trans- 
action, being  itself  an  act  of  bank- 
ruptcy, is  not  protected,  though  made 
with  a  party  wno  has  no  notice  of  the 
circumstances  making  it  an  act  of 
bankruptcv;  and  consequently  that 
the  facts  m  this  case  were  evidence 
on  which  the  jury  might  find  for  the 
plaintiffs,  and  the  direction  was  there- 
fore right.    Smith  v.  Camum,  35. 

•  2.  Creditors  delayed  notwithstanding 
resulting  trust,  35.    Ante^  1. 

3.  Not  necessarily  of  trade  property, 
35.   Ante,l. 

4.  Not  necessarily  such  as  to  effect 
stoppage  of  trade,  35.    Ante^  I. 

5.  Effect  of  substantial  surplus,  85. 
Ante,  I. 

U.  Trading. 

What  amounts  to  carrying  on  a  trade. 
512.     Contract,  11.  I. 

III.  Effect  of  proof  as  an  election.     " 

Costs  on  certiorari :    principal   and 
surety. 

An  indictment  for  a  nuisance  was 
removed  into  this  Court  by  certiorari, 
at  the  instance  of  defendant,  who 
entered  into  recognizance,  with  two 
manucaptors,  under  stat.  5  &  6  TF.  &  Af . 
c.  11.  «.  2.  Defendant  was  convicted. 

On  his  being  called  up  for  judgment, 


an  order  was  made  by  consent,  respit- 
Ing  the  judgment  until  a  report  should 
be  made,  as  to  the  nuisance,  by  a  re- 
feree, and  ordering  the  costs  to  be 
taxed.  The  costs  were  taxed;  but 
the  referee  refused  to  undertake  the 
reference.  The  defendant  not  having, 
on  demand,  paid  the  taxed  costs,  the 
prosecutors    issued    a  fi.  fa.,  which 

f>roved  unfruitful :  afterwards  the  de- 
endant  became  bankrupt:  and  the 
prosecutors  proved  the  taxed  amount 
of  costs  under  the  bankruptcy;  upon 
which  a  dividend  of  2<.  lOtL  was  de- 
clared. 

After  this,  defendant  was  called  up 
for  judgment  and  sentenced :  the  pro- 
secutors thereupon  took  out  aside  bar 
rule  for  taxation;  and  the  allocatur 
was  given  for  a  sum  including  the 
amount  formerly  taxed,  with  a  small 
addition  for  the  costs  of  the  last  bring- 
ing up  for  j  udgment.  Defendant  and 
his  bail  not  having  paid  these  costs,  a 
motion  was  made  to  attach  him,  and 
to  estreat  the  recognizances. 

Held  that,  as  against  defendant,  the 
rule  must  be  dis^arged,  the  proof  in 
bankruptcy  having  been  made  for  sub- 
stantialiy  the  same  sum  as  that  in  the 
last  allocatur. 

But  that,  as  against  the  bul,  the 
facts  supplied  no  answer:  and  the 
rule  agamst  them  was  made  absolute. 
Regina  v.  EiOs,  176. 

rV.  Protected  transactions 

Not  a  bon&  fide  conveyance  which  is 
itself  an  act  of  bankruptcy,  85. 
Ante,  I.  1. 

V.  Delay  of  creditors. 

What  constitutes,  35.    ilnte,  I.  1. 

VI.  Notice  of  act  of  bankruptcy. 
When  not  essential,  35.    Ante,  I.  1. 

BAB. 
By  lapse  of  time,  641.    Limitation,  1. 1. 

BARON  AND  FEME. 
I.  Absence  of  husband. 


BASTARD. 


BILL  OF  LADING. 
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1.  .Under  sentence  of  transportation, 
646.    BoMtard,!. 

2.  Desertion;  settlement  bj  estate, 
803.    Poor^  X. 

II.  Bastardy. 

Liability  of  putatiye  father  notwith- 
standing coverture  of  mother,  ^46. 
Bastard,  I. 

BASTARD. 

I.  The  mother. 

A  married  woman. 

Under  stat  7  &  8  Viet.  c.  101 .  s.  3., 
justices  may  make  an  order  of  main- 
tenance  on  the  putatiye  father  of  a 
bastard  child  bom  of  a  married  woman, 
where  non-access  of  the  husband  can 
be  shewn.  And,  in  the  order,  the 
mother  may  be  described  as  a  single 
woman. 

So  held,  in  a  case  where  the  husband 
was  absent  under  sentence  of  trans- 
portation. 

Held  also^  that  the  liability  of  the 
putative  father,  under  the  order,  was 
not  put  an  end  to  by  the  husband  and 
wife  having  renewed  cohabitation. 

Where  justices,  under  the  aboye 
circumstances,  refused  to  issue  a  war- 
rant of  distress  for  arrears  of  the  sum 
ordered  to  be  paid,  assigning  as  their 
reason  that  the  putative  father  was 
discharged  from  tne  order  by  the  hus- 
band's return  and  cohabitation,  the 
Ck>urt  made  absolute  a  rule  for  order- 
ing them  to  issue  the  warrant,  holding 
that  this  could  not  be  considered  as  a 
refusal  made  in  the  exercise  of  the 
discretion  of  the  justices.  Regina  v. 
PUhingtimy  546. 

II.  Duration    of  liability  of   putative 

father. 

Notwithstanding  mother^s  renewed 
cohabitation  with  her  husband,  546. 
Ante,  I. 

BENEFICE. 

I.  Proceedings  for  non-residence. 

1 .  Monition :  previous  warning  not 
necessary. 


In  proceedings,  under  stat.  1  &  2 
Ttd.  c.  106.,  for  the  sequestration  of 
a  benefice  for  non-residence,  it  is  not 
necessary  that  the  Bishop's  monition, 
under  sect.  54,  should  be  preceded  by 
a  citation  or  other  warning  to  the 
incumbent. 

Where  the  incumbent,  in  answer  to 
such  monition,  sends  a  return  assi^- 
mg  an  excuse  for  non-residence  which 
the  Bishop  considers  insufficient,  that 
is  a  sufficient  hearing  of  the  incumbent 
to  authorize  the  Bishop  to  make  an 
order  upon  the  incumbent  to  return 
into  residence  within  thirty  days. 

Where  the  incumbent,  lieing  served 
with  such  order,  sends  to  the  Bishop, 
upon  affidavit,  an  excuse  for  not  obey- 
inff  the  order,  which  the  Bishop  con- 
siaers  insufficient,  that  is  a  sufficient 
hearing  of  the  incumbent  to  authorize 
the  Bishop  to  sequestrate  the  benefice 
afler  the  lapse  of  the  thirtpr  days. 

Under  sect.  58  a  benence  l)ecome8 
void  if  it  remain,  for  the  space  of  a 
year,  under  sequestration  for  non- 
residence  ;  the  year  commencing  from 
the  date  of  the  decree  of  sequestra- 
tion ;  the  case  not  falling  within  sect. 
120,  which  provides  that  for  aU  pur- 
poses of  the  Act,  except  as  therein 
otherwise  provided,  the  year  shall 
commence  on  Ist  January  and  be  rec- 
koned to  31st  December,  both  inclu- 
sive.   BarOeH  v.  Kirwood,  771 . 

2.  What  a  sufficient  hearing  to  ground 
order  to  reside,  771.    Ante,  1. 

3.  What  a  sufficient  hearing  to  autho- 
rize sequestration,  771.    Ante,  \. 

4.  Avoidance    by    remaining    under 
sequestration,  77 1 .    Ante,  1 . 

II.  Computation  of  time. 

When  fh>m  the  date  of  the  decree, 
771.    Ante,  I.  1. 


BILL  OF  EXCEPTIONS. 
Construction,  822.     Carrier,  II. 

BILL  OF  LADING. 

Receipt  and  retention  of,  364.     Vendore, 
n.  1. 
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BILL  OF  SALE. 


BILLS  OF  EXCHANGE,  &c. 


BILL  OF  SALE. 
Page  35.    Bankrupt^  L  1. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

I.  Acceptance  or  making  as  a  surety 
only. 

1.  What  most  be  shewn  in  a  plea  of 
time  given  to  principal. 

To  an  action  by  the  payee  of  a  joint 
and  several  promissory  note,  against 
one  of  the  makers,  de/endant  pleaded 
'  that  he  made  the  note  as  surety  for 
the  other  maker  O.^  and  that  there 
had  never  been  any  other  value  or 
consideration  for  defendant's  making 
the  note ;  aU  which  had  always  been 
well  known  to  plaintiff:  that,  afler  the 
note  was  due,  and  before  the  com- 
mencement of  the  action,  and  after 
payment  had  been  demanded  of  (?., 
O,  was  indebted  to  plaintiff  in  1100/., 
which  included  the  amount  of  the 
note;  and  plaintiff  agreed  with  (?., 
without  defendant's  leave,  to  give  time 
to  G'.  for  that  debt. 

Plaintiff  traversed  the  given  time ; 
and  the  issue  was  found  for  ddendant. 

Held :  That,  in  the  absence  of  any 
allegation,  in  the  plea,  that  plaintiff, 
when  he  took  the  note  from  defendant, 
agreed  to  receive  it  from  defendant  in 
the  character  of  surety  only,  the  plea 
was  bad,  and  plaintiff  was  entitled  to 
judflment  non  obstante  veredicto. 
And,  per  Curiam^  qutgre  whether  or 
not  such  an  aUegation  would  have 
made  the  plea  good. 

Leave  to  enter  a  suggestion,  under 
Stat.  15  &  16  Viet.  e.  76.  #.  148.,  will 
not  be  granted  unless  the  applicant 
shews  by  affidavit  sufficient  probable 
srounds  for  believing  that  the  final 
decision  on  the  suggestion  will  be  in 
his  favour. 

So  held,  where  the  application  was 
to  supply  the  allegation  as  to  which 
the  Court  doubted,  as  above.  Manley 
V.  Boycott,  46. 

2.  Whether  time  given  to  principal  is 
a  good  defence  at  law,  46.    Antt!,  1 . 


n.  Material  alteration. 

1.  By  inserting  rate  of  interest. 

A  promissory  note  was  made,  pay- 
able six  months  after  date,  *^with 
lawful  interest**  After  it  had  been 
signed,  without  the  assent  of  the 
nukker,  but  with  the  assent  of  the 
holder,  there  was  added,  in  the  comer 
of  the  note,  "  interest  at  six  per  cent, 
per  annum.** 

Held :  that  this  addition  materially 
altered  the  contract;  and  that  the 
holder  could  not  recover  on  the  note 
against  the  maker.  Warrington  v. 
Early,  768. 

2.. In  what  part  of  the  instrument, 
786.    Ante,  1. 

IIL  Stamp. 

Unstamped  inland  bill  sold  as  a  foreign 
bill,  849.     Post,  IV.  1. 

IV.  Sale  and  purchase  of  bills. 

1.  Credit  to  whom  given,  89.  PoU, 
V.l. 

2.  Where  bill  sold  as  a  fbrei^  bUl 
turns  out  to  be  an  inland  bul  vmd 
for  want  of  stamp. 

An  unstamped  bill  of  exchange,  in- 
dorsed in  bUmk,  purporting  to  be  a 
foreign  bill,  was  sold  without  recourse, 
by  the  holder,  who  was  not  a  party  to 
the  bill.  It  proved  to  have  been 
drawn  in  this  country,  and  was  there- 
fore unavailable  for  want  of  a  stamp, 
and  could  not  be  enforced  against  the 
parties.  The  vendor  and  purchaser  at 
the  time  of  the  sale  were  both  alike 
ignorant  of  this  defect. 

Held :  that  the  purchaser  was  en- 
titled to  recover  back  the  price  from 
the  vendor,  on  the  ^und  that  the 
article  sold  as  a  foreign  bill  did  not 
answer  the  description  oy  which  it  was 
sold.  Thouffh  it  would  have  been 
otherwise  (the  sale  bein^r  without  any 
warranty,  and  there  being  no  fr«ud) 
had  the  latent  defect  been  one  consis- 
tent with  the  article  being  a  foreign 
bill.     Oompertz  v.  Bartlett,  849. 

3.  Sale  without  recourse,  849.  Anie,\* 

V.  Holder  for  value. 
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1.  Bill  received  and  held  on  account  of 
a  debt  due  from  the  principal  of  the 
party  remitting. 

Assampsit  by  payees  of  a  foreign 
bill  against  drtn^ers.  Flea;  that  the 
bill  was  sold  by  defendants  to  C,  on 
one  forei|pi  post  day,  on  the  terms  of 
beinjgr  paid  aocordins  to  usage  on  next 
foreigp  post  day;  tnat  C  purchased 
the  bill  as  asent  for  ff.,  ana  remitted 
the  bill  to  plaintiffs  as  such  agent,  and 

Plaintiffs  received  it  for  collection  for 
7.;  that,  before  the  next  foreign  post 
dav,  C  failed,  and  did  not  pay  the 
pnoe ;  that  there  was  no  value  as  be- 
tween C,  and  H^  or  as  between  C 
and  plaintiffs;  and  that  plaintiffs  were 
holders  without  value.    De  injurift. 

On  a  case,  on  which  the  Court  were 
to  draw  inferences  of  fact,  it  appeared 
that  C  was  a  London  merchant,  and 
plaintiffs  ParU  merchants,  both  corre- 
spondents of  iT.,  an  American  mer- 
cnant.  H,  was  indebted  to  both  C 
and  plaintiffs.  Pluntiffs  wrote  to  H, 
for  a  remittance.  H.  sent  to  C  a  bill 
on  Londotij  for  an  amount  exceeding 
J7.*s  debt  to  C,  desiring  him  to  realize 
it,  pay  himself  his  own  account,  and 
remit  the  balance  to  plaintiffs.  C. 
realised  the  draft,  creaited  H.  with 
the  proceeds,  and  bought  of  defend- 
ants, in  the  ordinary  coarse  in  Lon' 
douy  a  bill,  for  the  amount  of  the 
balance  due  to  J7.,  which  bill  was  to 
be  drawn  by  defendants  payable  to 
plaintiffs*  order,  to  be  delivered  by 
defendants  to  C.  in  London  on  one 
foreign  post  day,  and  paid  for  to  them 
by  C.  on  the  next.  The  bill  in  ques- 
tion was  drawn,  and  delivered  to  C^ 
and  sent  bv  him  to  plaintiffs,  who,  by 
letter  to  C(,  acknowledged  the  receipt 
on  account  of  J7.,  and  stated  that  they 
would  advise  H,  thereof.  Before  the 
next  foreign  post  day,  after  the  deli- 
very of  the  bill  to  C,  C  failed.  De- 
fendants never  received  anything  for 
their  bill :  they  directed  the  drawee 
not  to  honour  it;  and  it  was  dis- 
honoured  accordingly.  Afterwards 
H.  paid  plaintiff  in  full.  The  action 
was  in  the  name  of  plaintiffb  for  Wb 
benefit. 

Held,  that  plaintiffs  were  holders 
for  value,  as  tney  held  the  bill  at  Uie 
time  of  its  dishonour  on  account  of  the 


debt  firom  H,  to  them;  and  that  the 
subsequent  assignment  of  the  coui- 
table  interest  to  H.  did  not  aflect 
plaintiffs*  right  to  sue  at  law. 

Held,  also,  that  B.  had  given  full 
value  for  the  bill  to  C. :  that,  as  be- 
tween H.  and  defendants,  C  could 
not  be  considered  as  Bstsat  for  H.  in 
buying  the  bill ;  and  that  the  credit 
given  by  defendants  for  the  price  of 
the  bill  was  given  to  C.  as  buyer,  and 
not  as  agent  for  H» 

A  merchant,  though  in  one  sense 
agent  for  his  foreign  correspondents, 
is  not  by  mercantile  usage  entitled  to 
pledge  their  credit,  as  purchasers,  for 
what  he  buys  in  the  home  market  on 
their  account.    Poirier  v.  Morris^  89. 

2.  After  payment  bv  the  partv  on 
account  of  whose  debt  it  was  neld, 
89.    Anie,  1. 

VI.  Insolvent  holder. 

Revesting  in  insolvent  on  discharge  by 

detaining  creditor. 

Assumpsit  by  indorsee  u»inst  maker 
of  a  promissory  note.  Flea:  That, 
l^fore  indorsement,  the  indorser,  be- 
ing in  actud  custody  for  debt,  peti- 
tioned the  Insolvent  Debtors*  Court ; 
and  by  a  vesdnff  order  all  his  property 
was  vested  in  the  assignee,  replica- 
tion :  That,  after  the  appointenent  of 
the  assignee,  and  before  the  indorse- 
ment by  the  petitioner,  he  was^  dis- 
dbar^ed  from  custody  by  his  detaining 
creditor,  without  any  adjudication  by 
the  Court  Demurrer.  Held,  that, 
on  the  petitioner  being  so  discharged 
from  actual  custody,  uie  property  in 
the  note  revested  m  him  unaer  stat. 
1  &  2  VicL  e,  110. ;  and  consequently 
that  the  replication  was  good.  Grange 
V.  Trkkett,  395. 

But  see  406.    Debtor,  IL  1. 

Vn.  Indorser. 

Banker,  who  is  also  agent  for  ac- 
ceptor, to  pay  the  bill,  459.  Bank,  I. 

ym.  Fayment:  in  what  capacity. 

By  banker  who  is  both  indorser, 
and  the  person  at  whose  house  the 
bill  is  made^yable,  459.     Bank, 
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BISHOP. 


BRIDGE. 


IX.  Pleading. 

1.  Plea  of  time  idven  to  principal,  46. 
Ante,l,l.  r        r- 

2.  Plea,  insoirenc^  of  indoner:  re- 
plication, discharge  by  detaining 
creditor,  395.    Ante,  VI. 

BISHOP.. 
Proceedings  by  to  compel  residence. 

What  notice  and  hearing  sufficient,  771 . 
Benejke,!.!, 

BONA  FIDES. 

Bona  fide  belief  of  officer  that  he  is 
acting  in  execution  of  statutory 
powers. 

An  inspector  of  weights  and  mea- 
sures, under  stat.  5  &  6  IF.  4.  c.  63. 
«.  28.,  duly  entered  a  shop  to  examine 
weights,  measures  and  weighing  ma- 
chines. He  seized  and  carried  away 
as  forfeited  a  pair  of  scales,  and  de- 
tained them  after  being  requested  to 
S*ve  them  up.  The  owner  sued  in 
e  county  court:  when  the  jury 
found  that  the  scales  were  in  fact  un- 
just; that  they  were  a  weighing  ma- 
chine, and  not  a  weight  or  measure ; 
and  that  the  defendant  bon&  fide  be- 
lieyed  that  he  was  acting  inpursuance 
of  the  Act.  Under  the  durection  of 
the  judge,  the  jury  found  for  the  plain- 
tiff. On  appeal  on  a  case  stating  these 
facts. 

Held :  that,  under  stat.  5  &  6  IF.  4. 
c.  63.  9.  28.,  weighing  machines  are 
not  forfeited  though  unjust,  although 
weights  and  measures  are :  and,  con- 
sequently, that  the  defendant  was  not 
authorized  by  that  Act  to  seize  the 
scales. 

Held  also :  that  stat.5  &  6  W.  4.  c. 
63.  M.  39.,  40.  gives  only  priyilcttes  in 
pleading,  and  powers  of  ten&ring 
amends  to  defendants  sued  for  things 
bonft  fide  done  in  pursuance  of  the 
Act,  but  not  authorized  by  it;  and 
that  it  does  not  make  bona  fides  in 
itself  a  defence.  And,  consequently, 
that  the  decision  of  the  ju^e  of  the 


BOND. 


I.  Set  off. 


county  court  was  rijht 
Stephenson,  108. 


homae  ▼. 


1 .  To  what'  bonds  it  cannot  be  pleaded. 

Count  on  a  bond  for  100/.*,  condi- 
tioned to  indemnify  plaintiff  against 
certain  actions :  breacn,  that  plaintiff 
was  sued  on  one  of  them,  and  obli|[ed 
to  pay  9/.  lOf.  dd^  and  was  not  m- 
demnified.  Plea :  set  off  of  an  amount 
averred  to  be  equal  to  plain tiff*s  clum; 
but  the  plea  did  not  shew  what  amount 
was  due  on  the  bond.    Demurrer. 

Held :  that  set-off  could  not  be 
pleaded  to  a  bond  conditioned  for  in- 
demnity :  and  that  a  plea  of  set-off  to 
a  bond,  under  stat.  8  0. 2.  c.  24.  «.  5^ 
is  not  good,  unless  it  shews  what 
amount  is  justly  due  on  the  bond: 
and  that  for  both  reasons  the  plea  was 
bad.    iiOioooff  V.  iiMoooO,  23. 

2.  When  the  plea  must  shew  amount 
justiydue,  23.    AjUe,\. 

II.  To  secure  payment  of  interest. 

When  it  does  not  require  enrolment  as 
the  grant  of  an  annuity,  374.  ila- 
fitttfy,  L 

m.  Assignment  of. 

Effect  as  regards  foreign  attachment, 
605,625.    London. 


BOROUGH. 
I.  Parliamentary,  182.    Parliament, 
n.  Municipal.   Mwudpal  Carporationi. 


BREACH. 
Of  contract. 

1.  Malicious   procurement   of,    216. 
Action,  I.  2. 

2.  Before  time  for  performance,  678. 
Contract,  IV.  1. 


BRIDGE. 
Railway  bridges,  466.    Mandamui,  II. 


BUBBLE  COMPANY. 


CARRIER. 
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BUBBLE  COMPANY. 
See  page  476.    Actum,  L  L 

BUSINESS. 

L  What  extent  of' transactions  amounts 
to  the  carrjing  on  of  a  business  at  a 
place,  512.     Contract,  II.  1 

II.  Declarations  in  the  course  of,  933. 
Evidence,  Y. 

CANCELLATION. 
Of  charter,  856.     Charter,  I. 

CAPIAS  AD  SATISFACIENDUM. 
See  Execution,  IV. 

CAPITAL. 

False  certificate  as  to  paid-up  capital, 
856.     Charter,  I. 

CAPTAIN. 
Of  merchant  ships,  301.    Shipping,  IlL 

CARGO. 
Sale  of,  836.     Vendors,  L 

CARRIER. 

I.  Evidence  of  special  contract. 

Consi^ment  after  receipt  of  special 
notice. 

Action  agunst  a  railway  company 
for  not  duly  carrying  fish,  from  S.  to 
M.,  averred  to  be  received  by  the  de- 
fendants at  5.  to  be  carried  as  com- 
mon carriers  to  M.  Pleas:  2.  That 
defendants  did  not  receive  the  fish  as 
common  carriers  :  3.  That  defendants 
received  the  fish  on  certain  terms  set 
out  in  the  plea.    Issues  thereon. 

At  the  trial,  there  was  evidence  that, 
defendants  printed  manv  notices,  de- 
claring that  they  would  not  carry 
fish  except  on  terms  relieving  them 
from  all  liability,  and  declaring  also 
that  none  of  their  servants  had  power 
to  vary  those  terms ;  that  a  parcel  of 
these  notices  were  sent  to  S.,  and 
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served  on  the  fish  merchants  there,  in- 
cluding plaintiff:  that  theygeneraUy 
threw  down  the  notices;  and  that 
plaintiff  told  the  defendants*  station 
master  at  S,  that  they  were  not  of  any 
use;  after  which,  the  fish  were  sent 
by  the  plaintiff  by  defendants*  rail- 
way, ana  were  not  duly  carried.  The 
learned  Judge  advised  the  juj^^*  if 
they  were  satisfied  that  plaintifi*^  was 
served  with  the  notice,  to  infer,  as  a 
fact,  that  he  sent  the  fish  on  a  special 
contract  embodying  the  terms  con- 
tained in  it,  unless  the  plaintiff^ 
before  he  sent  the  fish,  unambiguously 
dissented  from  the  terms,  and  the  de- 
fendants acauiesced  in  his  dissent. 
Verdict  for  defendant  on  the  two  is- 
sues above  mentioned. 

Held :  tJiat  the  direction  was,  under 
the  circumstances,  right:  that  stat. 
11  a  4  &  1  IT.  4.  c.  68.  9.  4.  is  con- 
fined to  public  notices ;  and  that  the 
nrj  might  rightly  infer,  fVom  plaintiff 
lavinff  special  notice  that  the  fish 
would  not  be  taken  except  on  certain 
terms  and  that  no  one  had  [wwer  to 
vary  the  terms,  and  from  his  after- 
wards persisting  in  sendinff  his  fish, 
that  he  assented  to  a  special  contract 
to  carry  on  these  terms;  and  the  de- 
fendants were  in  that  case  protected 
by  his  special  contract,  under  sect  6. 
Walher  v.  Yorh  and  North  Midland 
Railway  Company,  750. 

n.  Duty  to  have  proper  servants. 

To  have  sufficient  servants  to  meet 
ordinary  exigences. 

Trover,  for  quicks  and  plants, 
against  a  Railway  Company.  Plea : 
Not  guilty.  On  the  trial,  the  Judf^e 
ruled  that  there  was  sufficient  evi- 
dence of  a  conversion  by  defend- 
ants. To  this  ruling  defendants  ex- 
cepted. Verdict  for  plaintiffs.  The 
bin  of  exceptions  set  forth  the  whole 
evidence.  Bj  this  it  appeared  that 
plaintiff  was  a  contractor  plantinjg 
ned^  for  defendants  at  one  of  their 
stations,  and  was  owner  of  live  thorn 
plants  which  had  been,  b^  leave  of  F,, 
who  was  called  in  the  bill  of  excep- 
tions the  general  superintendant  of 
the  Company,  placed  in  a  piece  of 
ground  belonging;  to  defendants  and 
close  to  the  station.     Plaintiff  de- 
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manded  these  thonis  from  the  ststion 
master,  and  was  referred  to  F,j  and 
F.y  professing  to  act  for  defendants, 
refused  to  let  the  plaintiff  remove 
them.  It  did  [not  appear  dbtincUj, 
when  or  under  what  circumstances 
the  thorns  were  brou^^t  to  the  station. 
The  majority  of  the  Judges  in  the 
Court  of  Exchequer  ChamMr  (Jervia 
C.  J.,  PoOoch  C.  B.,  Alderwn  B^ 
Maule  J.,  Plait  B.,  WiOiams  J.,  and 
Talfaurd  J.)  construed  the  bill  of  ex- 
ceptions as  meaning  that  the  ihoms 
had  been  carried  as  merchandize  on 
the  line,  and  left  in  the  ground  of  the 
defendants  with  their  roots  corered  as 
a  mode  of  warehousing  them  for  a 
reasonable  time  in  such  a  manner  that 
they  miffht  remain  alive.  Parke  B. 
construed  the  bill  of  exceptions  as,  at 
most,  shewing  evidence  that  the  thorns 
had  once  been  carried  on  the  line,  and 
had  afterwards  been  left  in  the  de- 
fendants* ground  for  an  indefinite 
time,  for  the  convenience  of  the  plain- 
tiff as  contractor,  and  not  as  an  in- 
cident to  the  carriage.  Martin  B. 
doubting  whether,  on  the  true  con- 
struction, the  relation  of  carrier  and 
customer  ever  existed  at  all  with  re- 
spect to  these  thorns. 

Held  by  aU  the  Judges :  that  it  is 
the  duty  of  a  company,  carryins  on 
trade,  to  have  on  the  ^>ot  an  omcer 
with  authority  to  do  for  the  company 
all  that,  in  the  ordinary  exif;encies  of 
their  business,  might  reqmre  to  be 
done  ^mptly :  that,  in  this  respect, 
there  is  no  difference  between  an  or- 
dinary partnership  and  a  corporation : 
that  there  was  sufficient  evidence  that 
P,  had  authority  to  this  extent  from 
the  defendants,  and  that  it  was  not 
necessary  to  shew  any  authority  under 
seal.  Held  also,  by  all  the  Judges, 
that  to  give  up,  or  refuse  to  give  up, 
on  demand,  aooda  left  with  the  de- 
fendants in  the  course  of  their  trade 
as  carriers,  was  an  act  within  the 
scope  of  such  authority ;  and  that,  on 
the  construction  put  on  the  bill  of 
exceptions  by  the  majority  of  the 
Judges,  these  thorns  were  so  left,  and 
themore  there  was  evidence  of  a  con- 
version by  defendants. 

Parke  B.  was  of  opinion  that  the 
implied  authority  of  such  an  officer  is 


strictly  confined  to  acts  within  the 
scope  of  the  Company's  ordinary  busi- 
ness, and  that  there  was  no  evidence 
that  F,  had  a  more  extensive  power : 
that  goods  warehoused  for  a  short 
time,  as  a  custody  ancillary  to  their 
carriage,  would  have  been  in  the  pos- 
session of  the  Company  in  the  course 
of  their  ordinary  trade ;  and  to  refuse 
to  deliver  those  was  within  the  scc^ 
of  i^.*s  authority;  but  that  it  was  be- 
yond the  prima  fiicie  authority  of  F. 
to  aUow  the  thorns  to  be  planted  for 
an  indefinite  time  for  plaintiff^s  con- 
venience. Parke  B.  tiierefore  doubted 
whether  a  refusal  to  deliver  up 
goods  so  left  was  within  the  scope  of 
J*.*8  authority,  or  would  make  de- 
fendants liable:  and  therefore^  he  did 
not  concur  in  holding  the  direction 
right,  not  being  satisfi^  that  evidence 
hf^  been  eiven  upon  which  a  jury 
could  find  for  plaintiffs. 

Per  Maute  J.  The  ffoods  having 
been  once  in  defendant?  possessitm, 
it  lay  within  the  scope  of  F*%  autho- 
rity to  deliver  them  up,  whether,  in 
allowinff  them  to  be  planted,  he  ex- 
ceeded nis  power  or  not  And,  fur- 
ther, that  it  was  not  beyond  the  prin& 
facie  power  of  F.  to  grant  any  reason- 
able accommodation  to  customers ;  and 
to  allow  plaintiff  to  store  his  quicks 
in  itke  Company's  ground  till  wanted 
was  not  pnmft  facie  an  unreasonable 
accommodation. 

Judment  affirmed.  Giles  v.  Taff 
Vale  RaOway  Company^  822. 

m.  Authority  of  servants. 

1.  Of  servants  of  incorporated  com- 
pany, without  authority  under  seal, 
822.    AnUylL 

2.  To  give  up  or  refuse  to  give  up 
goods  carried,  822.    ilnto,  II. 

3.  To  ffrant  reasonable  accommoda- 
tion m  storing  goods  carried,  822. 

Ante,  n. 

rV.  Acts  within  general  scope  of  busi- 
ness. 

I.  Warehousinff  ancillary  to  carriage, 
822.     Ante,  U. 
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2.  Reasonable  accommodation  acoord- 
ing  to  the  nature  of  the  goods,  822. 
AiUe,  II. 

V.  Delivery  to. 

1.  Delivery  of  goods  to,  364.  Vm- 
dors,  n.  1. 

2.  Delivery  of  bill  of  lading  to,  864. 
Vemhn,  II.  1. 

YI.  Notice  by. 

Distinction  between  public  notices 
and  special  notices,  750.    Ante^  I. 

VU.  Transactions    in    particular    in- 
stances. 

Carriage  and  storing  of  plants,  822; 
Ani»,n. 

YUL  Evidence. 

Of  carriage  and  reasonable  ware- 
housing, or  merely  of  carriage,  or 
falling  ^ort  of  the  relation  of  car- 
rier and  customer,  822.    Ante^  Ilr 


CASE. 
Action  on  the  case.    Tort, 

CAUSE. 
Of  action..    See  Action^  II. 

CERTIFICATE. 
L  Of  character. 

Does    not    pass    to    assignees,  790. 
Debtor,  Vl.  1. 

n.  False  certificate  as  to  paid  up  ca« 
.     pital,  856.    Charter,  L 

m.  Of  approval  of  engines  to  be  used 
on    another    party's    railway,    793. 

IV.  Ofcustom  by  recorder,  625.     Lou- 
dan. 

CERTIORARI. 
I.  Costs  on  removal  of  indictment. 


1.  Defendant  discharged  by  pi^oof 
under  his  bankruptcy,  176.  Ba«A- 
rupttUL 

2.  Bui  not  discharged  by  proof  under 
principal's  bankruptcy,  176.  Bank" 
rt^,m. 

n.  In  particular  instances. 

To  mayor  &c.  to  certify  a  custom  by 
their  recorder,  605,  627.    London. 

CHAMBERS. 
Judge  at.    See  Jtu^e. 

CHABTER. 

L  Grant 

Whether  the  Crown  can  attach  a 
condition  precedent  to  forfeiture 
ibr  breach  of  condition. 

A  charter  incorporating  a  trading 
company,  directed,  amongst  other 
things,  tiiat  the  Corporation  should 
not  beffin  business  until  it  had  been 
certifi^  to  the  President  of  the 
Board  of  Trade,  by  at  least  three 
of  the  Directors,  that  at  least  one 
half  of  the  capital  had  been  sub- 
scribed for,  and  at  least  50,0002.  paid 
up.  The  charter  contained  a  proviso 
that,  in  case  the  Corporation  should 
not  comply  with  any  ^  the  directions 
and  conditions  in  Our  said  letters 
patent  contained,  it  should  be  lawful 
for  the  Queen*'  ^*bv  any  writing 
under  the  great  seal  or  under  the 
ngfi  manual,  *'  to  revoke  and  make 
void**  the  charter,  "  either  absolutely, 
or  under  such  terms  and  conditions 
as**  the  Queen  should  think  fit.  In 
scL  fa^  at  the  relation  of  a  private 
prosecutor,  it  was  sugsested,  amongst 
other  things,  that,  before  the  Corpo- 
ration b^n  business,  a  certificate 
was  given  by  the  Directors  to  the 
President  of  the  Board  of  Trade  that 
50,000/.  had  been  paid  up,  which  cer- 
tificate was  false  m  fact  to  the  Di- 
rectors* knowledge ;  and,  on  a  traverse 
of  this,  the  veraiot  passed  for  the 
Crown.  Judgment  q^ubd  oanoeUeteur 
bavins  been  entered  m  the  Q.  B.,  and 
error  brought  in  the  Ezch.  Ch. : 
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Held,  bj  JertnM  C.  J.,  PoUoek  C.  B., 
CreMweOj  WUHams  and  Talfaurd  Js., 
and  PlaU  and  Martin  Bs.,  that  the 
jud^ent  waa  correct.  Parke  B.  dis- 
aentiente. 

All  the  Judges  asreed  that  for  an 
abuse  of  the  franchise  by  matter 
dehors  the  conditions  the  sci.  fa.  would 
lie :  and  that,  unless  the  proviso  had  the 
effect  of  controlling  the  conditions,  the 
sci.  fa.  would  also  fie  for  the  breach  of 
express  conditions  ;  and  that  the  fiat 
of  the  Attorney  Greneral  for  a  sci.  fa. 
to  repeal  a  charter  for  abuse,  or  for 
breacn  of  a  condition  express,  or  im- 
plied, was  as  of  right  to  eyerj  subject 
grieyed,  though  not  as  of  course  to 
any  subj ect  ascing  for  it.    But 

Parke  B.  held  1st:  that  the  giyins 
of  a  false  certificate  was  a  breach  of 
the  express  conditions  in  the  charter 
onlj,  and  not  an  independent  abuse 
by  matter  dehors  these  conditions; 
Jervit  C.  J.,  CreesweU  J.  and  Martin 
B.  holding  the  contrary;  the  other 
Judses  not  expressing  their  opinions 
on  this  point. 

Parke  B.  held  2dlj  :  that  the  true 
construction  of  this  charter,  including 
the  proyiso,  was  to  shew  an  intention 
on  the  part  of  the  Crown  to  make 
a  writing  under  the  great  seal  or  sien 
manual  a  condition  precedent  to  the 
forfeiture  of  the  charter  for  breach  of 
any  express  condition  ;  Martin  B.  in- 
clining to  agree  in  this ;  Jervia  C.  J., 
PoOock  C.  B.,  CreeeweU  J.,  Piatt  B., 
WHUams  J.  and  Talfaurd  J.  holding 
that  such  an  intention  did  not  appear. 

Parhe  B.  held  Sdlj:  and  semble 
er  Martin  B. :  that  it  was  competent 
or  the  Crown,  bj  apt  words  in  a 
charter,  to  attach  such  a  condition 
precedent  to  the  forfeiture  of  a  fran- 
chise for  breach  of  express  condition. 
Jervii  C.  J.,  PoOock  C.  B.  and  Crese-- 
weU  J.  dubitantibus,  at  least  where  the 
condition  affects  the  interests  of  other 
subjects.  Eaaiem  Archipelago  Com' 
pony  y.  The  Q^een^  856. 

n.  Construction  of. 

1.  Grant  of  dues  in  general  terms 
followed  bj  special  regulations  as 
to  particular  classes. 

A  charter  of  8  Ja,  2.,  granted  to 
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the  Corporation  of  the  Master,  Piloto 
and  Seamen  of  Neweasde  t^xm  Tyne 
prima^  (described  in  the  charter  as 
an  ancient  dutj)  upon  goods  brought 
by  ship  into  the  Tyne,  or  any  of  the 
creeks  ofNewcaedCj  of  which  Sunder- 
land was  one,  to  be  rated  and  ac- 
counted <*  in  manner  and  form  fol- 
lowing: that  is  to  say,**  aliens  and 
strainers  bom,  and  all  other  persons 
arriymg  with  ships  in  NeweaeUe  within 
any  of  the  creeks  and  not  belonging 
to  the  same,  to  pay  before  they  de- 
parted with  their  shtps;  and  eyery 
free  merchant  and  inhabitant  of  iV«io- 
caetle^  arriving  in  the  Tune  with  a 
ship,  within  ten  days  after  landing 
the  goods.  The  charter  also  granted 
to  the  Corporation  all  other  perqui- 
sites, ancient  duties  and  profits  which 
they  had  theretofore  lawnilly  had  and 
enjoyed ;  and  also  proyided  that  the 
sums  granted  by  the  charter  should 
be  in  lieu  of  all  other  duties  thereto- 
fore received. 

Held:  1.  That  the  charter  was  not 
inconsistent  with  the  claim  of  primage 
in  respect  of  goods  imported  into  Sun- 
derland  by  merchants  resident  there. 

2.  That  evidence  of  usage  was  ad- 
missible in  support  of  the  claim. 
Bradley  v.  Pilots  of  NewcasOey  427. 

2.  How  far  exphiined  by  usage,  427. 
AntCy  1.    428  n.    Poet,  Y.  1. 

8.  What  is  an  ancient  charter,  427. 
Ante,  I.    428  n.    Poet,Y.l. 

4.  Of  proviso  reserving  powers  of  re- 
vocation, 856.    Ante,  1. 

m.  Conditions. 

1.  Cancellation  on  scire   facias   for 
breach  of  express  conditions,  856.  • 
Ante,L 

2.  Effect  of  proviso  reserving  power 
to  revoke  on  breach  of  condition, 
856.    Ante,  I. 

3.  Breach  by  giving  false  certificate 
as  to  paid  up  capital,  856.    Ante,  I. 

IV.  Scire  facias  to  repeal. 

1.  For  matter  dehors  the  conditions 
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and  for  breach  of  express  condi- 
tions, 856.    Ante,  I. 

2.  Fiat  of  attorney  general,  how  far  a 
matter  of  right,  856.    Ante,  I. 

V.  Evidence. 

1.  Usage  under  ancient  charters. 

Ancient  charters,  if  ambiguous,  are 
to  be  explained  by  the  usage  under 
them ;  and  the  jury,  in  that  case,  maj 
interpret  the  charter  by  the  usage. 

As  in  the  instance  of  a  charter  of 
3  Ja,  2.,  upon  the  construction  of 
which  a  question  was  raised  in  1851 : 
when  it  was  disputed  whether  the 
charter  permitted  primage  to  be 
taken  of  all  ships  entering  Svnderkmd 
(a  creek  of  Newcastle  upon  Tyne),  or 
exempted  ships  belonging  to  mer- 
chants of  Sumerland.  iHMs  ofNeW" 
coitie  Y.  Bradley,  428  n. 

2.  See  also  427.    Ante,  U.  I. 

CHILD. 
RemoYal,  803.    Poor,  X. 

CHURCH.   . 

Usual  hours  of  afternoon  service,  447. 
Innkeeper, 

CITATION. 
See  Page  771 .    Benefice,  I.  1. 

CITY. 
See  Municipal  Corporations. 

CLAIM. 

By  patentee  in  his  specification,  956. 
Patent,  L  1. 

CLERGY. 

Proceedings    for    nonresidence,    771. 
Benefice,  I.  1. 


CLERK. 


Parish  clerk. 


The  office  of  parish  clerk  is  a  here- 
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ditament  within  the  meaning  of  the 
word  as  used  in  stat.  9  &  10  Vict, 
c.  95.  s.  58. ;  and  the  county  court  has 
not  jurisdiction  to  try  a  plaint  in 
which  title  to  that  office  comes  in 
question.     Stephenson  v.  Raine,  744. 

COAL. 

Coasting  vessel  carrying,  382.    Rams- 
gate  Harbour. 

COAL  MINE. 
Page  132.    Jlftn^,  Ll. 

COASTING  VESSEL. 
Page  382.    Ram^ate  Harbour. 

CO-CONTRACTOR. 
I.  Liabilities  of. 

To    contribution,  287.     Contribution, 
LI. 

IL  Death  of. 

Effect  of  as  regards  liabilities  inter  se, 
287.     Contribution,  I.  1. 

m.  Nature  of  interest. 

When  not    that    of    partners,    287. 
Contribution,!.  1. 

COLLUSION. 

In  cases  of  illegal  arrest,  717.     Arrest, 
LI. 

COMMISSIONERS. 

Of  land  tax,  694.    Land  Tax. 

COMMITMENT. 

I.  Generally. 

1.  Intendment    in    construing,  521, 
County  Court,  IX.  2. 

2.  Nature  of,  civil  or  criminal,  717. 
Arreet,  1. 1. 

U.  In  the  nature  of  a  conviction. 

1 .  When  it  need  not  set  out  the  evi- 

B.  &  H. 
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dence,  952.    Master  and  Servant, 
VI.l. 

2.  When  it  does  not  shew  an  offence 
within  the  act,  952.  Master  and 
Sertfont^Yl.  I. 

III.  For  small  offences  under  stat.  27 
O.  3.C.  11.,  580.  Assault,  I.  1. 

IV.  Under  warrant  from  county  court, 
271,  521.     County  Court,  IX.  5. 

COMMUNICATION. 

On  which  a  party  is  entitled  to  act,  818. 
Contract,  IV.  1. 

COMPANY. 

I.  Charter,  856.     Charter,  I. 

n.  Capital. 

Repeal  of  charter  for  giving  false 
certificate,  856.     Charter,  I. 

m.  Provisional  committee. 

1.  Liability  to  contribution  inter  se, 
287.     Contribution,  L  1. 

2.  Liability  of  representatives,  287. 
Contribution,  I.  1. 

3.  A  provisional  committee  is  not  a 
partnership,  287.  Contribution,  1. 1. 

rV.  Officers  and  servants. 

1.  Duty  of  company  to  provide,  822. 
Carrier,  U. 

2.  Powers  without  authority  under 
seal,  822.     Carrier,  11. 

V.  Bubble  company,  476.    Action,  1. 1. 

CONDITION. 

I.  Generally. 

Distinction  between  a  condition  and 
matter  merely  directory,  809.  Poor, 
Vm.  1.    856.  Charter,  L 

II.  Implied. 

That  the  franchise  granted  shall  not 
be  misused  or  abused,  856.  Char^ 
ter,  I. 


CONSIDERATION. 

III.  Of  charter. 

1.  Repeal  for  breach :  false  certificate 
as  to  paid  up  capital,  856.  Char- 
ter,!. 

2.  Conditions  precedent  to  forfeiture, 
856.     Charter,  I. 

rV.  Of  recognizance  on  discharge  of 
prisoner  pending  error  in  cruninal 
cases,  129.    Error,  I.  1. 

CONDUCT. 

I.  Nature  of. 

Mere  inaction,  364.     Vendors,  11. 1. 
n.  Estoppel  by. 

False  representations,  I.   Debtor,  IV. 

CONSENT. 

I.  Of  apprentice  shewn  by  his  signa- 
ture, 809.    Poor,  IX.  1. 

n.  Of  parents  and  other  parties,  when 
presumed,  809.    Poor,  IX.  1. 

III.  By  acting  with  notice,  750.     Cot'^ 
rier,  I. 

CONSIDERATION. 

I.  Generally. 

1.  Money  or  money^s  worth,  374. 
AnnuUy,  I.  1. 

2.  Effect  of  warrant  of  privity,  476. 
Action,  1. 1 . 

IL  Illegality. 

Covenant  in  consideration  of  a  past 
illegal  transaction,  118.  Covenant,!* 

III.  Implication. 

Implied  promise  by  master  to  provide 
emplovment,  357.  Master  wnd  Ser- 
vant,  1. 1 . 

IV.  Failure. 

Recovery  of  price  bv  purchaser  of 
unstamped  inland  bill  as  and  for  a 
foreign  bill,  849.    Bills,  IV.  1 . 
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y.  Particular  instances. 

1.  For  annual  payment  of  interest, 
374.    Annuity^  1. 1. 

2.  "  Pecuniary  consideration  or  mo- 
ney's worth,"   874,  381.     Annuity^ 

8.  Money  received  in  order  to  be 
paid  over  on  account  of  a  debt  due 
from  the  party  remitting  it,  89. 
BiUs,  V.  1. 

CONSTRUCTION. 

I.  General  principles. 

1.  Effect  of  usage,  427,  428  n.  Char- 
/«•,  n.  l.V.  1. 

2.  Distinction  between  affirmative  and 
negative  words  as  to  the  taking 
away  of  rights,  856,  887.  Char- 
ter,  I. 

II.  Of  statutes. 

1.  Exercise  of  powers  imperative, 
210.     Costs,  n.  2. 

2.  Effect  given  to  exceptions  in  con- 
struing the  words  conferring  the 
power,  210.     Costs,  U.  2. 

8.  By  implication,  395.  Bills,  YI. 
406.    Debtor,  ILl. 

4.  Rejection  of  inconsistent  provi- 
sion, 406.    Debtor,  U.  I. 

5.  According  to  meaning  of  terms 
when  act  passed,  447.    Innkeeper, 

6.  According  to  grammatical  con- 
struction giving  effect  to  all  the 
words,  452.    Justice  of  the  Peace,  I. 

7.  Not  so  as  to  repeal  what  seems  ab- 
surd or  unjust,  452.  Justice  of  the 
Peace,  I. 

8.  Effect  of  general  words  imposing  a 
duty  in  extinguishing  previous 
exemptions,  492,  500,  504.  Public 
Health  Act. 

9.  To  effectuate  intention,  564.  Dis- 
tress,  in. 

10.  Restricted  by  reference  to  prece- 
3t2 


ding  statute,  580,  60S.      AssauU, 
L  1. 

11.  Construction  of  an  alternative  pro- 
vision as  to  jurisdiction,  669. 
Cmmty  Court,  IV . 

12.  Inaccurate  reference  to  an  in* 
tended  act  in  pari  materift,  694, 
714.    Land  Tax. 

13.  Regard  had  to  long  usage,  694, 
716.    Land  Tax. 

14.  Regard  had  to  public  convenience, 
694,716.    Land  Tax. 

III.  Of  particular  instruments. 

1.  Construction  of  wills.  Devise. 
WiU. 

2.  Construction  of  Charters.  Charter. 

3.  Construction  of  Innkeepers*  licence. 
Innkeeper. 

4.  Construction  of  ancient  documents. 

What  is  an  ancient  charter,  427» 
428  n.     Charter,ll.l.y.l. 

5.  Construction  of  Contracts.  Ctm- 
iract.  * 

6.  Construction  of  bills  of  exceptions, 
822.    Carrier,  II. 

7.  Construction  of  notice  of  actioni 
915.    AcHon,  VIIL  1. 

8.  Construction  of  specifications,  956. 
Patent,  1.  I. 

IV.  Of  particular  words  and  phrases. 

1.  "Afternoon  divine  service,*'  447. 
Innkeeper. 

2.  "  At  which  time  such  tenancy  shall 
be  deemed  to  have  determined,** 
641.     Limitation,  I.  1. 

8.  "  Merely  bv  reason  of  having  made 
an  entry  thereon,**  641.  Zimiftz- 
tion,  I.  1. 

4.  "  Proper  facilities  and  convenience 
for  the  conveyance  and  accommo- 
dation of  passengers/*  530.  Bail- 
way,  III.  1. 

5.  "  Carrying  on  business**  at  a  place, 
512.     Contract,  II.  1. 
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6.  **  In   and  about  his  procuring  his 

discharge  fronr   **- '^  — *-  '-  " 

928.    Coroner. 


7.  "  For  default  of  all  such  issue/' 
970.    Estate,  I. 

8.  "  Die  without  issue  of  their  bodies," 
27.    DeviseyL 

9.  "In  execution  of  this  act,"   108. 
Bona  Fides. 

10.  "Expences  incurred,"  182.    Par- 
liament. 

11.  "I  do  not  hesitate  to  guarantie," 
476.    Action,!.  \, 

12.  Devise  to  A.  and  his  heirs,  27. 
Devise,  I. 

13.  *'  In    manner    hereinbefore    de- 
scribed," 69.    Patent,  IV. 

14.  "Immediately,"  580,  601.  As^ 
sauU,l.\. 

15.  "May," 210.    Costs,ll.2, 

16.  "Pecuniary  consideration  or 
money's  worth,"  374.  AmmUy,  1. 1. 

17.  "Offender,"  71 7.    Arrest,  I.  1. 

18.  "  In  pursuance  of  this  act,"  108. 
Bona  Fides. 

19.  "Liable  to  a  like  penalty,"  108. 
Bona  Fides. 

20.  "  By  the  act  of  the  present  session 
of  Parliament,"  694,  714.  Land 
Tax. 

21.  "Kind  of  property,"  492.  Public 
HeaUhAct. 

22.  "  Without  assigning  any  sufficient 
reason,"  952.  Master  and  Servant, 
VI.  1. 

23.  "Rescind,"  678,  685.  Contract, 
IV.  1. 

24.  "Reserved,  due,  or  made  pay. 
able,"  564.    Distress,  HI. 

25.  "  Single  Woman,"  546.    Bastard, 

26.  "That  is  to  say,"  427,  428 n. 
Chnrter,  11.  1.  V.  1. 


27.  "  Where  the  value,"  "  or  tfce  rent" 
did  not  exceed  50/.,  669.  County 
Court,  IV. 

28.  "  Continue  for  the  space  of  one 
whole  year,"  771,  786.  Benefice, 
1.  1. 

CONTEMPT. 

I.  Generally. 

When  not  purged  by  payment  to  the 
party,  27 1 .     County  Court,  IX.  1 . 

II.  Particular  instances. 

In  not  appearing  to  judgment  sum- 
mons, 271.    County  Court,  IX.  1 . 

CONTINGENT  REMAINDER. 
See  Page  970.    Estate,  I. 


CONTRACT. 


I.  What  is. 


1.  An  arrangement  by  local  acts, 
when  it  does  not  amount  to  a  con- 
tract, 654.    Gaol,  I.  1. 

2.  Requisite  assent  to  terms,  750. 
Carrier,  I. 

II.  Construction. 

1 .  According  to  the  circumstances  of 
the  case  and  the  meaning  that  would 
be  attached  by  the  parties. 

Action  on  an  agreement,  by  which 
defendant,  a  wine  merchant  at  C, 
sold  to  plaintiffs  his  bouse  and  pre- 
mises at  C.  and  his  stock  in  trade, 
and  also  sold  the  ^ood  wUl  of  his 
business,  and  in  consideration  thereof 
promised  them  not  du-ectly  or  indi- 
rectly to  "  set  up,  embark  in,  or  carry 
on,  the  business  or  trade  of  a  wine 
merchant  at  C,  or  at  any  other  town 
or  place  within  the  three  counties  of 
C,  A.  or  M:'  Breach :  That  he  had 
done  so.  Issue  thereon.  On  the  trial, 
it  was  admitted  that,  after  the  agree- 
ment, defendant  commenced  business, 
as  a  wine  merchant,  at  a  town  not 
within  the  prohibited  district,  and 
from  thence  in  many  instanoes  sup- 
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pH«d  wine  to  persons  resident  within 
the  (lisirict,  in  pursuance  of  orders 
solicited  hj  him  within  the  district : 
but  he  had  no  residence,  warehouse  or 
place  of  business  within  the  district : 
and  it  was  left  to  the  Court,  as  a 
mixed  question  of  law  and  fact,  to  say 
whether  this  was  a  breach.  Held : 
that  defendant  might  carry  on  busi- 
ness within  the  district,  to  such  an 
extent  as  to  be  a  breach  of  the  con- 
tract, though  he  had  neither  place  of 
business  nor  stores  within  the  district. 
And  held  also,  as  a  matter  of  fact, 
that  he  had  supplied  wine  so  sys- 
tematically withm  the  district,  as  to 
have  made  a  business  of  it.  And  the 
verdict  was  entered  for  plain tiif. 
Turner  v.  Evans^  512. 

2.  Not  limited  to  the  meaning  that 
would  be  attached  by  strangers 
ignorant  of  the  circumstances,  512. 
Ante^  1. 

.  3.  So  aa  to  give  effect  to  every  part, 
836.     Vendors,  I. 

in.  Alteration. 

By  inserting  rate  of  interest  in  the 
corner,  763.    BUh,  II.  1. 

IV.  Executory. 

Breach  by  renunciation  before  time 
for  executing  it. 

Declaration  on  an  agreement  to 
en)ploy  plaintiff  as  a  courier,  from  a 
da;^  subsequent  to  the  date  of  the 
writ :  averment  that  plaintiff,  from 
the  time  of  the  agreement,  till  the 
refusal  by  defendant  aAer  mentioned, 
was  ready  and  willing  to  perform  his 
part  of  the  contract :  Breach,  that, 
oefore  the  day  for  the  commencement 
of  the  employment^  defendant  refused 
to  perform  the  agreement,  and  dis- 
charged plaintiff  from  performing  it, 
and  wrongfully  wholly  put  an  end  to 
the  agreement.  On  motion  in  arrest 
of  judgment : 

Held :  that  a  party  to  an  executory 
agreement  may,  bemre  the  time  for 
executing  it,  break  the  agreement 
cither  by  disabling  himself  nom  ful- 
filling it,  or  by  renouncing  the  con- 
tract ;  and  that  an  action  will  He  for 
such  breach  before  the  time  for  the 


fulfilment  of  the  agreement.  That  it 
sufficiently  appeared,  on  the  face  of 
this  declaration,  that  there  was  on  the 
part  of  defendant,  not  merely  an  inten- 
tion to  break  the  contract,  of  which 
intention  he  might  repent,  but  a 
renunciation  communicated  to  plain- 
tiff, on  which  plaintiff  was  entitled  to 
act ;  and  consequently  that  plaintiff 
was  entitled  to  judgment.  Hochiter 
V.  De  la  Tour,  678. 

2.  Discharge  by  breach,  678.   Ante,  1. 

V.  Parties. 

1.  Co-contractors.     Co- contractor, 

2.  Master  of  ship,  301.  Shipping, 
III.  1. 

3.  Municipal  corporation:  effect  of 
enlargement  of  boundaries,  654. 
Gaol,  I.  1. 

VI.  Stranger. 

1.  Malicious  procurement  of  breach, 
216.    Action,  I.  2. 

2.  Holder  of  a  share  in  a  Societe 
Anonyme,  476.    Action,  I.  1 . 

VII.  Privity. 

1.  What  is,  476.     Action,!.  1. 

2.  Essential  to  right  to  sue  on  con- 
tract, 476.    Action,  I.  1. 

3.  Not  essential  to  right  to  sue  for 
damages  from  misrepresentation, 
476.    Action,  I.  1. 

VHI.  Consideration.     Consideration 

IX.  Mutuality. 

Implied  agreement  to  provide  employ  • 
ment,  357.  Master  and  Servant, 
1.1. 

X.  Illegality. 

1.  Distinction  where  the  contract  is 
not  entered  into  until  after  the 
illegal  purpose  has  been  effected, 
118.     Covenant,  I. 

2.  Liability  of  employer  for  acts  of 
contractor,  767.     Contractor. 

XI.  Implication. 
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1.  Of  mutuality,  357.     Master  and 
Servanda  I.  1. 

2.  From  conduct,  750.     Ccarrier^  I. 

XII.  Renimciation. 

Before  time  for  executing  the  con- 
tract, 678.    Ante^  IV.  1. 

XIII.  Rescinding. 

What  it  is,  678,  685.    Arde,  IV.  1. 

XIV.  Binding  of  the  contract. 

Delivery  and  acceptance,  364.  Veti" 
dors,!!,  1. 

XV.  Breach. 

1.  Malicious  procurement  by  a  stran- 

fer  to  the  contract,  216.    Actiony 
.2. 

2.  By  carrying  on  business  at  a  par- 
ticular place,  512.    Ante^  II.  1. 

3.  Before  the  time  for  executing  the 
contract,  678.    Ante^  IV.  1. 

4.  By  communicating  intention  not  to 
execute,  678.    Ante^  IV.  1. 

XVI.  Evidence. 

1.  Evidence  of  a  contract:  delivery 
with  notice  that  the  party  will 
receive  only  on  certain  terms,  750. 
Carrier y  I. 

2.  Oral  evidence  with  respect  to 
written  contract:  a  further  aj^ree- 
ment  consistent  with  the  written 
instrument,  46.    BiUsy  I.  1. 

XVII.  Particular  contracts. 

1.  Not  to  carry  on  trade  in  a  certain 
district,  512.    Ante^  11.  1. 

2.  Special  contract  for  maintenance 
of  city  prisoners  in  county  gaol, 
654.     Qaoly  I.  1. 

3.  To  employ  plaintiff  as  courier, 
678.     Ante,  IV.  1. 

4.  To  purchase  cargo  at  the  quantity 
stated  in  the  bul  of  lading,  836. 
Vendort^  I. 


CONTRACTOR. 

Liability  of  employer  for  acts  of  con- 
tractor. 
Where  the  thing  contracted  for  is 
tortious. 

Though  a  person  employing  a  con- 
tractor to  do  a  lawful  act  is  not 
responsible  for  the  negligence  or  mis- 
conduct of  the  contractor  or  his  ser- 
vants in  executing  that  act,  yet,  if  the 
act  itself  is  wrongful,  the  employer  is 
responsible  for  the  wrong  so  done  hj 
the  contractor  or  his  servants,  and  is 
liable  to  third  persons  who  sustain 
damage  from  the  doing  of  that  wrong. 
EUis  V.  Sheffield  Oas  Consumers  Com- 
pony,  767. 

CONTRIBUTION. 

I.  Liability:  at  law. 

1.  For  what  amount. 

Plaintiff,  being  a  provisional  com- 
mittee-man, became  with  eleven  others, 
including  defendant,  liable  for  a  debt 
contracted  in  respect  of  the  scheme. 
The  creditor  sued  plaintiff,  who  ulti- 
mately paid  the  whole  debt.  Two  of 
the  original  cocontractors  died  before 
the  payment.  Plaintiff  sued  defendant 
for  contribution.    Held : 

1.  That,  thounrh  there  might  be 
many  cross  liabilities  amongst  the  pro- 
visional committee-men,  in  respect  of 
the  scheme,  an  action  lay,  at  law,  for 
contribution  against  such  of  them  as 
were  liable  to  pay  this  debt,  pro- 
visional committee-men  not  being 
partners. 

2.  That  the  plaintiff  was  entitled  to 
recover  only  one  twelfth  of  the  debt ; 
the  liability  of  a  cocon tractor  to  one 
who  has  paid  the  entire  debt  being,  at 
law,  to  contribute  an  aliquot  part 
according  to  the  number  of  persons 
originally  liable,  without  reference  to 
the  number  liable  at  law  at  the  time 
of  payment. 

Semhle:  that  an  action  would  have 
lain  at  law,  for  contribution,  against 
the  representatives  of  the  deceased 
contractor.    Batard  v.  Hawes^  287. 

2.  Notwithstanding  cross   liabilities, 
287.    Ante,  I. 


CONVENIENCE. 


COPYRIGHT. 
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3.  Liability  of  representatives,  287. 
Ante,  1. 

4.  The  liability  arises  out  of  the  ori- 
ginid  joint  contract,  287.    Awtey  1 . 

II.  In  particular  instances. 

St  provisional  committee-men. 


287.    Ante^  I.  1. 

CONVENIENCE. 

Effect  as  to  construction  of  statutes,  694, 
716.    Land  Tax. 

CONVERSION. 
See  Page  822.    Carrier,  11. 

CONVEYANCE. 

I.  When  an    act   of  bankruptcy,   35. 

Bankrupt^  I.  1. 

II.  When  not  protected  in  bankruptcy, 

35.    Bankrupt,  I.  1. 

CONVICTION,  SUMMARY. 

I.  Jurisdiction  as  to  place. 

County  justices  acting  on  an  offence 
committed  in  a  liberty,  580.  Am- 
sault^h  1. 

II.  Commitment  in  default  of  payment. 

1.  Warrant  issued  immediately  on 
conviction  in  defendants  absence, 
580.   Asmult,  I.  1. 

2.  To  what  house  of  correction,  580. 
Auavlt,  I.  1. 

III.  Protection  of  officers. 

Where  Court  of  competent  jurisdic- 
tion has  decided  erroneously,  748. 
Abatement, 

COPYHOLD. 
I.  Admittance. 

1 .  Before  payment  of  fine. 

Tenant  in  fee  of  copyhold  heredi- 
taments devised  them  to  E.,  Af.  and 
W,  on  certain  trusts.  JE,  demanded 
admittance :  the  steward  refused  ad- 
mittance, except  upon  payment  of  a 


treble  fine.  This  Court  made  abso- 
lute a  rule  for  a  mandamus  command- 
ing to  admit,  the  lord  being  bound  to 
admit  before  payment  of  fine,  and  the 
right  to  the  fine  accruing  only  by 
reason  of  the  admittance.  Regina  v. 
Lord  WeUedey,  924. 

2.  Mandamus  to  admit,  924.   Ante,  1 . 

II.  Fines. 

When  they  become  due,  924.  Ante, 
LI. 

lU.  Mines. 

Possession  of  the  surface  raises  pre« 
sumption  of  possession  of  the  mi- 
nerals, 132.    mine,  I.  1. 


COPYRIGHT. 

Entries  at  Stationers*  Hall. 

Restriction  on  the  use  of  them  whilst 
the  question  of  copyright  is  unde- 
termmed :  varying  and  expunging. 

C  brought  an  action  against  D. 
for  publishmg  three  pieces  of  music 
alleged  to  be  the  copyright  of  C 
Before  the  action,  three  entries  had 
been  made  in  the  registry  at  SUi' 
turners*  HaU,  kept  under  stat.  5  &  6 
Vict.  c.  45.  s,  11.  These  entries,  as 
they  stood,  would  afford  prim&  facie 
evidence  of  C*s  copyright  m  the  three 
pieces.  X>.  obtained  a  rule  Nisi  to 
expunge  or  vary  those  entries.  It  was 
obtained  on  an  affidavit  by  which  it 
appeared  that  D.  claimed  no  cojiyright 
in  the  airs  himself,  but  that  his  case 
was  that  they  were  old  pieces  and  that 
the  persons  who  on  the  entries  pro- 
fessed to  be  the  authors  were  not 
really  the  authors ;  and  the  affidavit 
deposed  to  information  and  belief  as 
to  facts,  which,  if  true,  proved  that 
the  pieces  were  older  than  the  sap- 
posed  authors.  The  counsel  for  C 
refused  to  consent  not  to  use  these 
entries  on  the  trial. 

The  Court  declined  to  expunge  the 
entries,  but  made  an  order,  without 
consent,  that  the  rule  should  be  en- 
larged till  the  trial  of  an  issue  to 
determine  the  question  of  copyright, 
in  which  C  should  be  plaintiff,  and  on 
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the  trial  of  which  the  entries  should 
not  be  used  :  and  that  in  the  mean 
time  proceedings  in  the  action  should 
be  stayed.    Ex  parte  Davidson,  677. 


CORONER. 

Action  against,  for  false  imprisonment. 

Measure  of  damages :  expenses  of  set- 
ting aside  the  mquisition. 

Defendant,  by  a  warrant  of  commit- 
ment on  a  coroner's  inquisition  held 
without  jurisdiction,  caused  plaintiff 
to  be  imprisoned.  Plaintiff  was  bailed, 
and  afterwards^  while  on  bail,  procured 
the  inquisition  to  be  quashed. 

Held  that,  in  an  action  for  such  false 
im])risonment,  plaintiff  was  entitled, 
under  an  allegation  that  he  had  incur- 
red expense  m  procuring  his  discharge 
from  custody,  to  recover  damages  tor 
the  expense  of  quashirg  the  inquisi- 
tion.   FoxaU  V.  Bamett,  928. 

CORPORATION. 

I.  Municipal.    Municipal  Corporation, 

II.  Conversion  by. 

Authority  of  officer,  822.    Carrier,  11. 

III.  Dissolution  for  misuse  and  abuse, 
856.     Charter,  I. 

COSTS. 
I.  On  rules ;  generally. 

1.  Notice  of  intention  to  apply  for 
costs. 

The  Court  will  not  grant  costs  on 
making  a  rule  for  a  mandamus  abso- 
lute, upon  a  mere  affidavit  of  service: 
but  on  affidavits  shewing  ground  for 
believing  that  the  litigation  is  at  an 
end,  and  that  the  defendants  have  had 
notice  that  the  application  will  be 
made  for  costs,  at  the  time  the  rule  is 
made  absolute,  the  Court  will  make  it 
absolute  with  costs.  Begina  v.  East 
Anglian  Railway  Company,  475. 

2.  What  the  affidavits  must  shew,  475. 
Ante,  1. 


II.  In  cases  of  concurrent  jurisdiction 
with  the  County  Court :  allowance 
by  the  superior  Courts  and  Judges. 

1.  Whether  the  power  to  allow  the 
plaintifTs  costs  is  discretionary. 

In  a  case  where  the  Court  of  Queen's 
Bench  had  concurrent  jurisdiction 
with  the  county  court  by  stat.  9  &  10 
Vict.  c.  95.  *.  128.,  the  plaintiff  re- 
covered only  40«.  damages.  This  sum 
he  accepted  from  the  defendant  with- 
out prejudice  to  any  claim  for  costs : 
and  he  summoned  the  defendant  to 
shew  cause  before  a  Judge  at  cham- 
bers wh^  the  costs  should  not  be  taxed, 
and  paid  by  defendant  to  plaintiff. 
The  Jud^e,  considering  that  a  discre- 
tion on  this  point  was  vested  in  him 
by  Stat.  13  &  14  Vict,  e.  61.  s.  13., 
refused  to  make  an  order.  In  the 
next  term  but  one  after  this  decision, 
the  plaintiff  moved  the  Court  of 
Queen's  Bench  that  the  costs  mieht 
be  taxed,  and  paid  to  him  by  the  de- 
fendant ;  relying  on  a  decbion  of  the 
Court  of  Common  Pleas,  since  the 
hearing  at  chambers,  that  the  Judge, 
under  sect.  13,  was  bound  to  grant 
costs. 

Held  that  the  application  was  too 
late. 

Quare,  whether  the  enactment  in 
Stat.  13  &  14  Vict,  c.  61.  s.  13.,  that 
the  Judge  in  the  cases  there  men- 
tioned,  "  may"  order  costs,  be  impera- 
tive or  only  permissive.  Orchard  y. 
Moxsy,  206. 

2.  Power  imperative. 

Where  a  plaintiff,  in  an  action  in 
the  Superior  Courts,  recovers  damages 
not  exceeding  those  named  in  stat.  13 
&  14  Vict  c.  61.  s,  1 1.,  but  shews,  to 
the  satisfaction  of  the  Court  or  of  a 
Judffe  at  Chambers,  that  the  action 
was  broueht  for  a  cause  in  which  con- 
current jurisdiction  is  given  to  the 
Superior  Courts  and  county  courts 
under  stat.  9  &  \0  Vict,  c,  95.  s,  128., 
or  for  which  no  plaint  could  have  been 
entered  in  a  county  court,  or  which 
has  been  removed  from  a  county  court 
by  certiorari,  he  is  entitled,  under  stat. 
13  &  14  Vict,  c,  61.  s.  13.,  to  his  costs 
ex  debito  jastitia ;  and  the  Court  or 
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Judge  haa  no  discretion  as  to  granting 
or  refusing  them.  Crake  v.  PoweS, 
210. 

3.  Application  when  not  too  late : 
arbitration. 

Afler  issue  joined  in  an  action  of 
assumpsit  commenced  in  this  Court, 
the  case  was  referred,  and,  on  9th 
June  1852,  an  award  was  given  for  the 

Slaintifffor  less  than  20/.  The  parties 
welt  more  than  twenty  miles  apart 
In  Hilary  Vacation,  1853,  a  summons 
was  taken  out  to  shew  cause  why 
plaintiff  should  not  have  his  costs, 
under  stat.  13  &  14  Fic^.  c.  61.  a.  13. 
Held,  not  too  late.  Morris  v.  Bos- 
worthy  213. 

4.  Application  when  too  late:  long 
acquiescence  in  wrong  decision,  206. 
AnUj  1. 

III.  In  particular  instances. 

1.  Interim  decree  for  costs  in  Scotch 
court,  14.    Foreign  Judgment, 

2.  Of  suspended  order,  84.      Poor. 

xin. 

3.  On  removal  of  indictment  by  cer- 
tiorari: liability  of  bail,  176.  jBonA- 
rupt,  JU. 

4.  On  making  rule  for  mandamus 
absolute,  475.    Ante^  I.  1. 

5.  On  reference  back  to  same  arbitra- 
tor, 946.    Arbitration,  IV.  1. 

IV.  Remedy  for. 

1.  Distress,  84.     Poor,  XIII. 

2.  Execution  for,  afler  payment  of 
debt,  279.     County  Court,  VII.  1. 


COUNTY. 

Arrangements  with  boroughs. 

What  statutory  arrangement  does  not 
constitute  a  special  contract,  654. 
Oaoi,  I.  1. 

COUNTY  COURT. 

I.  Cause  of  action  arising  in  district. 


Letters  of  administration  granted  out 
of  the  district. 

A,  by  will  bequeathed  to  his  servant 
F,,  "  should  my  executors  think  pro- 
per," 20/.,  '*  conditional  on  his  con- 
tinuing to  conduct  himself  faithfully 
in  all  r^ects,"  and  appointed  exe- 
cutors. The  will  was  made  in  the 
district  of  the  county  court  of  K,  and 
the  testator  died  there.  The  executors 
renounced  probate ;  and  M.  took  out 
letters  of  administration  with  the  will 
annexed,  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury.  M, 
resided  in  London.  JFl,  by  leave  of 
the  judge  of  the  county  court  of  X., 
sued  M.  in  that  court  for  the  20/.  On 
a  rule  to  set  aside  a  judge's  order  for 
a  prohibition : 

Held :  that  the  grant  of  letters  of 
administration  was  part  of  the  cause 
of  action,  and  that  the  judge  of  the 
county  court  of  K,  had  not,  under 
Stat.  9  &  10  Vict  c.  95.  s.  60.,  juris- 
diction in  respect  of  it  over  M.  who 
was  not  withm  his  district:  and  on 
that  ground  the  rule  to  set  aside  the 
judges  order  was  discharged. 

Whether  the  be<}uest,  in  these  terms, 
was  a  legacy  which  might  be  reco- 
vered in  the  proper  county  court, 
under  sect.  65,  or  a  bequest  in  trust, 
only  to  be  enforced  in  equity,  qmere  f 
Per  Lord  Campbell  C.  J. :  SenMe, 
that  it  was  a  legacy  which  might  be 
recovered  in  the  proper  county  court. 
Re  Fuller,  573. 

II.  Jurisdiction:  notwithstanding  that 
title  is  in  question. 

Under  Nuisances  Removal  Act. 

The  amount  paid  for  carrying  into 
force  an  orderof  two  justices  to  abate 
a  nuisance,  under  stat.  11  &  12  Vict, 
c.  123.,  may,  under  the  provisions  of 
sect.  3,  be  recovered  in  the  county 
court  from  the  owner  of  the  premises 
where  the  nuisance  existed,  though 
title  to  land  comes  in  question.  Sem- 
ble :  that  title  comes  in  question  if 
the  party  sued,  as  owner  of  land, 
denies  that  he  is  owner.  Regina  v. 
Harden,  188. 

III.  When  it  is  that  title  is  in  question. 
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L*When  person    charged  as  owner 
denies  the  ownership,  188.    Ante, 

n. 

2.  Title  to  office  of  parish  clerk,  744. 
Clerk. 

lY.  Jurisdiction  :  recovery  of  possession 
of  land. 

Where  rent  is  under  50/.  but  the 
annual  value  above  50/. 

A,  brought  a  plaint  in  the  county 
court  against  B.  to  recover  possession 
of  land  demised  by  A.  to  jB.  for  a 
term  which  had  expired.  There  had 
been  no  fine ;  and  the  rent  had  been 
under  50/. :  but  the  annual  value  of 
the  premises  was  above  50/.  On  a 
rule  for  a  prohibition  : 

Held,  by  Lord  Campbell  C.  J.  and 
Erie  J.,  that  stat.  9  &  10  Vict.  c.  95.  *. 
122.^ves  the  county  court  jurisdiction 
if  either  the  rent  or  the  value  fall  short 
of  50/. 

Held,  by  Cromptan  J.,  that  it  gives 
the  county  court  jurisdiction  only 
where  neither  the  rent  nor  the  value 
exceeds  50/. 

A  rule  for  a  prohibition  was  dis- 
charged. Re  Harrington,  Earl  of^ 
669. 

y.  Jurisdiction  as  to  legacies. 

What  bequest  may  be  recovered  in 
the  county  court,  573.    Ante,  I. 

VI.  Jurisdiction  in  Insolvency. 

1.  Rehearing  :     Insolvent    Debtor*s 
Court. 

Under  stats.  1  &  2  Vict,  c,  110. 
a.  96.  and  10  &  11  Vict,  c.  102.  *.  10., 
the  Court  for  the  relief  of  Insolvent 
Debtors  has  no  jurisdiction  to  rehear 
a  case  heard  before  a  judge  of  the 
county  court  on  a  petition  transmitted 
to  such  judge  from  the  Court  first 
mentioned.     Phillips,  Ex  parte,  192. 

.  2.  Whether  the  judj^e  of  the  county 
court  has  jurisdiction  to  rehear. 
Ex  parte  PhiUips,  192, 195.  Ante,  1. 

3.  The  judge  of  the  county  court  has 
jurisdiction  to  rehear. 

An  insolvent  debtor,  resident  in  the 


district  of  the  county  court  of  Y., 
more  than  20  miles  from  the  General 
Post  Office,  petitioned  the  Court  for 
the  relief  of  Insolvent  Debtors.  His 
petition  and  schedule  were  transmitted 
to  the  judge  of  the  county  court  of 
Y.,  by  whom,  afler  hearing,  he  was 
discharged ;  and  the  sch^ule  and 
petition  were  returned  to  the  Court 
for  the  relief  of  Insolvent  Debtors. 
Afterwards,  some  of  his  creditors 
applied  to  the  judsre  of  the  county 
court  for  an  order  for  a  rehearing  on 
the  ground  of  fraud.  The  jud^e 
granted  a  rule ;  but  the  insolvent  did 
not  appear.  Application  was  made  to 
the  juaff e  for  a  warrant  to  apprehend 
him.  The  insolvent  was  out  of  the 
district  of  the  Y.  county  court.  The 
judge  refused  to  act.  This  Court, 
under  these  circumstances,  made  a 
rule  absolute  for  a  mandamus  to  issue 
a  warrant,  as  in  the  opinion  of  the 
majority,  Cromptan  J.  dissentiente, 
the  jud^e  of  the  county  court  had 
jurisdiction  to  do  that.  But  the  Court 
refused  to  express  any  opinion  as  to 
whether  the  warrant  could  be  exe- 
cuted out  of  the  district.  Begina  v. 
Bowling,  196. 

4.  Mandamus  to  issue  warrant,  194. 
Avie^  3. 

5.  Execution  of  warrant  out  of  dis- 
trict, 194.    AjiUe,  3. 

VII.  Payment. 

1.  To  the  party,  as  distinguished  from 
payment  to  the  officer  or  into 
Court. 

If  a  plaintiff  in  the  county  court, 
having  obtained  judgment  for  debt 
and  costs,  receives  payment  of  the 
debt  only,  he  may,  under  stat.  9  &  10 
Vict.  c.  95.  s,  94.,  require  the  clerk  of 
the  county  court  to  issue  execution 
against  the  debtor*s  goods  for  the  costs 
only  :  although  the  judge*s  order  in 
the  cause  directed  that  payment  should 
be  made  to  the  clerk  at  the  court- 
house, and  the  debt  was  not  paid  there 
or  to  the  clerk  at  any  place. 

A  mandamus  to  issue  execution  in 
such  case  is  properly  diluted  to  the 
clerk,  not  to  the  judge.  jRe^'jia  v. 
Fktcher,  279. 
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2.  What  does  not  purge  contempt  in 
not  appearing  to  judgment  sum- 
mons, 271.    Post,  iX.  1. 

Vin.  Execution. 

1.  For  costs  only,  271.    Post,  IX.  I. 

2.  Mandamus  to  issue,  271.  PosL 
IX.  1. 

IX.  Warrant  of  commitment. 

1.  Contempt  in  not  appearing  to 
judgment  summons :  payment  to 
the  part/. 

S.  sued  X>.  in  the  county  court, 
and  recovered.  D.  did  not  pay  the 
amount  adjudged  against  him.  A 
judgment  summons  issued  against 
X>.  who  did  not  appear  as  rec|uired  by 
it,  and  the  Judge  ordered  him  to  be 
committed  &r  seven  days.  A  warrant 
issued  to  arrest  him.  Then  B.  paid 
fS.f  the  plaintiff  in  the  plaint,  the 
amount  of  debt  and  costs,  and  S. 
wrote  to  F.y  the  clerk  of  the  county 
court,  to  say  he  was  paid.  Afterwards 
D.  was  arrested  under  the  warrant, 
and^  detained  for  a  few  minutes  till 
Ff,  the  clerk  of  the  county  court,  who 
had  forgotten  the  receipt  of  the  notice 
from  S.,  found  that  notice  and  ordered 
his  discharge.  D.  brought  an  action 
for  the  imprisonment  against  J^.  and 
the  bailiif. 

Held,  that  payment  to  the  party, 
after  the  warrant  issued,  did  not  ope- 
rate as  a  supersedeas,  and  that  the 
arrest  and  detention  were  both  justi- 
fied. 

Semble,  that  the  discharge  of  the 
prisoner,  after  the  letter  from  the 
party  was  found,  was  irregular.  Da- 
vies  V.  Fletcher,  271. 

2.  Successive  commitments  for  suc- 
cessive defaults  on  the  same  judg- 
ment. 

To  a  habeas  corpus  ad  subjicien- 
dum,  commanding  the  keeper  of  The 
Debtors*  Prison  in  London  to  have  the 
body  of  B,  before  the  Court,  the 
keeper  made  a  return  that  jB.  was 
detained  in  his  custody  by  virtue  of  a 
warrant  of  the  county  court  of  Mid- 
dlesex, for  commitment  of  B,  for  forty 
days,  after  examination  of  B,,  as  a 
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defendant  against  whom  judgment  had 
passed  in  the  county  court.  The 
warrant  was  in  the  form  given  in  the 
schedule  to  the  rules  of  practice  made 
under  stat.  12  &  13  Vict.  c.  101.  s.  12. 
The  return  stated,  in  addition,  that 
B,  was  brought  into  his  custody  on  a 
previous  day  under  a  similar  warrant 
of  commitment,  on  the  same  judgment, 
for  seven  days :  that  B.  remained  in 
the  keeper*s  custody  for  that  term : 
that  B,  was  afterwards  brought  into 
the  keeper's  custody,  on  another  war- 
rant, on  the  same  judgment,  for  com- 
mitment^ for  forty  days,  and  that  B, 
remained  in  the  keeper's  custody  for 
the  term  last  mentioned.  Both  those 
terms  had  expired  before  the  date  of 
the  summons  recited  in  the  warrant 
under  which  the  prisoner  was  now 
detained. 

Prisoner  remanded,  inasmuch  as 
defendant  was  liable  to  be  committed, 
upon  the  same  judgment,  for  every 
fresh  default,  and  the  Court  would 
intend  each  commitment  to  be  for  a 
fresh  default,  and  it  was  not  necessary 
that  any  one  commitment  should  refer 
to  any  previous  one.     Be  Boyce,  521. 

3.  Nature  of  the  warrant,  271.    Ante, 
1. 

4.  Contempt  how  purged,  271.    Ante, 

5.  Form  of  commitment,  521.     Antet 


6.  Intendment  in  construing  commit- 
ment, 521.    Ante,  2. 

X.  Discharge  from  imprisonment  under 

warrant. 

1.  What  payment  insufficient  after 
the  issuing  of  the  warrant,  271. 
Ante,  IX.  1. 

2,  What  discharge  irregular,  271. 
Ante,  IX.  1. 

XI.  Judgment  summons. 

Contempt  in  not  appearing,  271. 
Ante,  IX.  1. 

XII.  Costs  of  actions  in  superior  Court. 

Powers  and  practice  of  superior 
Courts,  206,  210,  213.    Costs,  II. 
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COVENANT. 

I.  Illegality. 

Connection  of  the  deed  with  the  illegal 
purpose  how  shewn  in  pleading. 
To  an  action  upon  a  covenant  by 
defendant  to  pay  money,  defendant 
pleaded  that,  before  the  making  of 
the  deed,  it  was  unlawfully  agreed, 
between  plaintiff  and  defendant,  that 
plaintiff  should  sell  to  defendant,  and 
defendant  purchase  of  plaintiff,  and 
accept  from  him  a  conveyance  of, 
land  for  a  term,  in  consideration  of 
a  sum  of  money  to  be  paid  by  de- 
fendant to  plaintiff,  **to  the  intent, 
and  in  order,  and  for  the  purpose, 
as  the  plaintiff  at  the  time  of  the 
makins  the  said  agreement  well  knew,** 
that  the  land  should  be  sold  by  lot- 
tery, contrary  to  the  statute.  That 
afterwards,  '*  in  pursuance  of  the  said 
illegal  agreement,**  the  lands  were  as- 
signed ror  the  term ;  and  defendant 
made  the  deed  to  secure  payment  of  a 
part  of  the  purchase  mone^  to  be  paid 
by  defendant  to  plaintifiS,  which  re- 
mained unpaid. 

Held  a  bad  plea,  on  motion  for 
judgment  non obstante  veredicto;  for 
that  it  did  not  connect  the  deed  of 
covenant  with  the  effectuating  the 
illegal  purpose.  Fisher  v.  BndgeSj 
118. 

II.  Distinction  where  the  illegal  purpose 
was  effected  before  the  covenant  was 
entered  into,  118.    Ante^  I. 

COVERTURE. 
See  Baron  and  Feme, 

CREDIT. 

I.  Given  to  agent  of  two  distinct  parties, 
301.    Shipping,  ILL,  1. 

U.  To  whom  given  on  sale  of  bill,  89. 
BiUs,  V.  1. 

ni.  Right  to  pledge,  89.  Bills,  V.  1. 
301   Shipping,  III.  1. 

CREDITOR. 
Detaining  creditor,  395.    BUls,  VI. 


CRIMINAL  LAW. 

I.  Proceedings  in  Error.    Error. 

II.  Discharge  pending  error. 

Conditions  of  recognizances,  129. 
Error,  L  1. 

CROWN. 

Grant  by. 

Reservation  of  power  to  repeal :  lega- 
lity of  conditions  precedent,  856. 
Charter,  I. 

CUSTOM. 

I.  When  it  may  be  supposed  to  have 

existed    imroemorially,    605,    625. 
London, 

II.  Of  London  as  to  Foreign  Attach- 

ment, 605.    London, 

CUSTOMER. 
Banker  and  customer,  459.    Bank,  I. 

DAMAGE. 
L  Generally. 

1.  Proviso  in  a  statutory  power  as  to 
doing  as  little  damage  as  possible, 
466.    Mandamus,  H. 

2.  Remoteness  of,  216,  228,  237, 243, 
248.    Action,  1,2. 

II.  Manner  and  kind  of  damage. 

1.  Expenses  of  setting  aside  an  inqui- 
sition, 928.    Coroner, 

2.  To  individual  by  false  public  re- 
presentation, 476.    Action,  1,  1. 

3.  Bv  malicious  procurement  of  breach 
of'^contract,  216.    Action,  I.  2. 

DAMAGE  FESANT. 
See  Page  793.    Distress,  IL 

DAY. 
Afternoon  and  evening,  447.   Innkeeper. 


DEATH. 
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DEATH. 
Of  CO- contractor,  287.      Contribution,  I. 

DEBT. 

I.  Generally. 

Locality  of,  in  Foreign   Attachment, 
60&,    London, 

II.  Payment. 

Under    Foreign     Attachment,    605. 
London. 

III.  Assignment  of. 

Effect  as  regards  Foreign  Attachment, 
605,  625.    London. 


DEBTOR. 

I.  Insolvent  Debtors'  Court. 

Jurisdiction  and  power  to  construe 
acts  judicially. 

A  judgment,  entered  up  in  one  of 
the  Superior  Courts  at  Westminster  in 
the  name  of  the  assignee  of  an  insol- 
vent on  the  warrant  of  attorney  signed 
by  the  insolvent  before  adjudication, 
pursuant  to  stat.  1  &  2  Viet.  c.  110. 
*.  87.,  is  not  a  record  over  which  such 
Superior  Court  exercises  control  ex- 
cept in  respect  of  irregularity  in  the 
proc*^edings  in  such  Court  itself:  but 
the  Insolvent  Debtors'  Court,  alone, 
IS  to  decide  when  satisfaction  is  to  be 
entered,  and  for  that  purpose  is  to 
construe  the  Act  judicially.  There- 
fore, in  a  case  where  the  Com- 
missioners of  that  Court  differed  in 
opinion  as  to  whether  on  the  true  con- 
struction of  the  Act,  satisfaction  ought 
to  be  entered  on  a  judgment  so  en- 
tered in  the  Queen's  Bench,  the  debts 
having  been  paid,  but  without  interest, 
•  this  Court,  without  expressing  any 
opinion  on  the  construction  of  the 
Act,  refused  a  rule  for  a  mandamus 
commanding  a  Commissioner  to  enter 
satisfaction ;  and  discharged  with  costs 
a  rule  calling  on  the  assignee,  the 
plaintiff  on  the  record,  to  shew  cause 
why  satisfaction  should  not  be  entered 
up.    Shtrf^  V.  Joy,  739. 


II.  Insolvent:    discharge  by  detaining 

creditor,  &c.,  without  adjudication. 

1.  Action  by  Insolvent  to  recover  his 
property. 

Where  an  insolvent,  after  a  vesting 
order  has  been  made  on  his  own  peti- 
tion, is  discharged,  without  adjudica- 
tion,^ by  the  default  or  consent  of 
creditors,  and  sues  a  party  detaining 
goods  which  came  to  the  provisional 
assignee  before  the  discbarge,  no 
order  of  the  Insolvent  Debtors^  Court 
having  been  made  for  delivering  them 
up: 

Held,  by  Lord  CampbeU  C.  J.  and 
Coleridge  J.,  that,  whether  or  not  the 
property  revested  in  the  Insolvent  by 
sucn  discharge,  the  action  cannot,  by 
sect.  44.  of  Stat.  1  &  2  Vict.  c.  110.,  be 
brought  against  a  person  acting  by 
authoritv  of  the  provisional  assignee, 
though  the  authority  was  not  given  till 
after  the  discharge. 

Held,  by  £r2e  J.,  that  the  property 
does  not  so  revest  in  the  insolvent, 
and  therefore  that  the  action  cannot 
be  brought  by  him  against  any  party. 

On  error  in  the  Exchequer  Cham- 
ber: 

Held :  that  the  property  does  not  so 
revest,  and  therefore  that  the  action 
cannot  be  brought  by  the  insolvent 
against  any  party.  Kemot  v.  Pittis, 
406. 

2.  Revesting  of  property  in  the  insol-  • 
vent's  possession,  395.    BiUs^  VI. 

III.  Insolvent:  discharge  pursuant  to 
adjudication. 

1.  Whether  on  notice  to  the  gaoler, 
without  warrant,  1.    Post^  IV. 

2.  Effect  of  false  representations  as  to 
having  a  warrant,  1.    Posty  IV. 

IV.  Insolvent:  confinement  under  ad- 
judication. 

Remedy  for   confinement   in    wrong 
place. 

Trespass  for  imprisoning  plaintiff 
in  the  remand  ward  in  the  Queen's 
Prison.  Plea :  justification  under  ca. 
sa.  at  the  suit  of  TT.,  to  the  sheriff  of 
Yorkshire^  under  which  plaintiff  was 
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arrested,  and  remained  in  the  sheriflTs 
custodj,  till  he  was  brought  up  on 
habeas  corpus  and  committed  by  order 
of  a  judge  to  defendant  as  keeper  of 
the  Queen's  Prison,  with  the  cause  of 
his  detention  aforesaid.  New  assign- 
ment :  That  plaintiff,  whilst  in  custody 
at  K,  petitioned  the  Court  for  the 
relief  of  InsoWent  Debtors ;  that  his 
petition  was  transmitted  to  the  judge 
of  the  county  court  of  K,  who  ad- 
judicated  that  for  fraud  he  should  be 
remanded  for  one  year  from  12th 
April  1851,  and  then  discharged  :  that 
the  judge  of  the  county  court  made  a 
warrant,  directed  to  the  gaoler  of  y., 
ordering  his  discharge  from  the  de- 
tainer of  W,  at  that  date;  and  that 
the  warrant,  as  well  as  the  detainer, 
was  delivered  to  the  defendant  on 
plaintiff's  committal :  and  plaintifi'new 
assigned  imprisonment  af^er  12th  April 
1852.  Plea:  That  defendant  had  not 
the  warrant.  Replication :  That  he 
had  the  warrant.    Issue  thereon. 

On  the  trial  it  appeared  that  de- 
fendant had  only  a  copy  of  the  war- 
rant ;  but  the  jury  found  that  he  led 
plaintiff  to  believe  he  had  the  original. 
It  appeared  that  plaintiff  was  placed 
in  the  remand  ward,  and  also  that  he 
had  applied  without  success  to  a  Judge, 
and  to  the  Court  for  the  relief  of  In- 
solvent Debtors,  for  a  warrant  ad- 
dressed to  defendant  to  authorize  his 
discharge  pursuant  to  the  adjudica- 
tion, and  tnat  he  was  detained  three 
days  after  12th  April  1852. 

Held :  That  there  was  nothing  to 
preclude  the  defendant  from  shewing 
that  his  representation  that  he  had  the 
warrant  was  erroneous,  as  there  was 
no  evidence  either  that  he  intended 
plaintiff  to  act  upon  the  faith  of  repre- 
sentation, or  that  plaintiff  did  so  act 
upon  it  to  his  prejudice ;  and  that 
without  both  these  ingredients  there 
t^an  be  n3  conclusion  by  a  repre- 
sentation. 

Held,  also,  that  plaintiff  was  not 
entitled  to  judgment  non  obstante 
veredicto,  on  the  ground  that  the 
placing  in  remand  ward  was  not  jus- 
tified, the  place  of  custody  not  being 
the  gist  of  the  action,  whether  de- 
fendant's act  in  that  respect  was  or 
was  not  justifiable. 


Quarey  whether  the  gaoler  was 
bound  to  discharge  plaintiff  on  notice 
of  the  adjudication,  without  a  warrant 
to  himself  for  his  own  protection. 
Howard  v.  Hudson,  1. 

V.  Insolvent:  practice. 

Jurisdictipn  to  rehear,  192,  196. 
County  Court,  VI.  1,  3. 

VI.  Vesting  order. 

1.  What  property  does  not  pass. 

Diplomas  conferring  degrees  and 
honours,  and  certificates  from  medical 
institutions  and  practitioners,  do  not 
pass  to  the  provisional  assignee  under 
the  vesting  order  of  the  Insolvent 
Debtors'  Court  under  stat.  1  &  2  Vict. 
c.  1 10.  *.  37.    Kemot  v.  Caitliti,  790. 

2.  When  it  is  annulled,  406.  Ante, 
II.  1. 

VII.  Judgment  on  the  warrant  of  at- 
torney. 

1.  What  court,  is  to  direct  satisfaction 
to  be  entered,  739.    Ante,  I. 

2.  Whether  a  security  for  interest, 
739.    Ante,  I. 

VIII.  Assignee. 

Protection  against  actions  by  the  In- 
solvent, 395.  Bills,  VI.    406.  Ante, 

n.i. 

IX.  Entering   of  satisfaction    on    the 
warrant  of  attorney,  739.    Ante,  I. 

DECLARATION. 
I.  In  pleading. 

1.  On  an  award  between  railway  com- 
panies as  to  arrangement  of  trains. 
530.     Railway,  III.  1. 

2.  For  maliciously  procurmg  dramatic 
performer  to  break  her  engagement, 
216.    Action,  I.  2. 

3.  On  executory  contract  to  employ, 
broken  by  renunciation,  678.  Cor- 
<rac^IV.  1. 

4.  Gist  of  the  action,  1.    Debtor,  IV. 
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II.  In  evidence,  933.     Evidence,  V.        i 

DEED. 
Illegality,  118.     Covenant,  I. 

DEFAULT. 

I.  Of  issue,  27,  Devise,  I.    970.  Estate, 
I. 

II.  On  judgment  in  count j  court,  521. 
County  Court,  IX.  2. 

DEFECT. 

I.  Latent,  849.    BiBs,  IV.  1. 

II.  In  quality  or  in  substance,  849. 
Bills,  IV.  1. 

DELAY. 

I.  In  applying  to  review  the  decision  of 
a  judge  at  chambers,  206.  Costs, 
IL  1. 

II.  Of  creditors,  35.    Bankrupt,  1. 1. 

DELIVERY. 

Of  goods  to  carrier,  364.  Vendors, 
ILL 

DEMAND. 
Of  goods. 
For  tortious  purpose,  793.    Distress, 

DEMURRER. 

When  considered  to  be  finally  disposed 
of,  216, 269.    Action,  1. 2. 

DEPOSIT. 
Of  money. 
For  investment,  61.    Attorney,  I.  1. 

DESCRIPTION. 
Of  article  sold,  849.    Bills,  IV.  1 . 


DETAINER. 

L  Of  goods. 

By  refusal  to  deliver  for  tortious 
purpose,  793.    Distress,  II. 

n.  Of  person. 

Afler  illegal  arrest  by  the  same  or  a 
different  party,  717.    Arrest,!.  I. 

DETAINING  CREDITOR. 
See  Page  395.    Bills,  \1. 

DEVISE. 

I.  Construction :  estate  in  fee  simple. 

Remainder  limited  to  heirs  general 
when  not  cut  down  by  subsequent 
proviso  for  failure  of  issue. 

A*,  by  his  will  made  in  1788,  de- 
vised Blackacre  to  trustees  to  the  use 
of  his  grandson  M.  for  life,  remainder 
to  the  use  of  3f.*8  children  as  he 
mi^ht  appoint,  and,  in  default  of  ap- 
pointment, *^to  the  use  of  all  the 
children,  both  sons  and  daughters,  of 
the  body  of  the  said  M.  lawfully  is- 
suing, equally  to  be  divided  amongst 
them,  share  and  share  alike,  and  to 
take  as  tenants  in  common  and  not  as 
joint-tenants,  and  their  heirs  for  ever ; 
and,  for  default  of  such  issue,  to  the 
use  of  all  the  children  of  my  brothers 
and  sister,  equally  to  be  divided 
amongst  them,  share  and  share  alike, 
and  to  take  as  tenants  in  common  and 
not  as  joint-tenants,  and  their  heirs 
for  ever."  He  then  devised  Oreeu' 
acre  to  the  use  of  his  grandson  W.  for 
life,  with  limitations  over  expressed  in 
the  same-  t^rms.  Then  followed  a  pro- 
viso, *^  in  case  either  of  my  said  grand- 
sons shall  happen  to  die  without  issue 
of  their  bodies  lawfully  begotten,  that 
my  said  trustees  shall  stand  seised  of 
the  several  hereditaments  and  estates 
hereinbefore  devised  for  the  benefit  of 
such  grandson  so  dying  to,  for  and  upon 
the  like  uses  and  trusts  as  they  snail 
stand  seised  of  the  hereditaments  and 
estates  before  devised  for  the  benefit 
of  such  survivor."    At  the  time  the 
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will  was  made,  the  testator  had  two 
infant  grandchildren  M.  and  fF.,  and 
several  nephews.  M,  and  W,  both 
survived  him.  3f.  had  one  child  J?., 
a  daughter,  who  died  in  his  lifetime, 
an  infant,  before  stat.  3  &  4  R^.  4. 
c.  106.,  leaving  defendant,  E^%  cousin 
and  heir  at  law.  W.  died  without 
ever  having  had  issue.  Then  M, 
died.  The  defendant,  who  was  not  a 
child  of  a  brother  or  sister  of  the 
testator,  or  heir  of  such  child, 
claimed  Blachacre,  as  heir  at  law  of 
E.    The  nephews  also  claimed  it. 

Held,  that  E,  on  her  birth  took  a 
vested  remainder  in  fee  in  Blachacre^ 
which  on  her  death  descended  to  de- 
fendant.   Foster  v.  HayeSy  27. 

II.  Construction  generally. 

1 .  Remainder  to  devisee  and  his  heirs, 
27.    AiUe,l, 

2.  Provision  for  failure  of  issue,  27. 
Ante,l. 

DIPLOMA. 

Does  not  pass  to  assignees,  790.  Debtor^ 
VLl. 

DIRECTIONS. 

I.  Poor  Law  Commissioners*  rules  as  to 
the  binding  of  parish  apprentices,  809. 
Poor,  IX.  1. 

II.  In  a  charter,  856.     Charter,  I. 

DISCHARGE. 
I.  From  custody,  generally. 

1.  From  arrest  under  warrant  from 
county  court,  271.  Countu  Court, 
IX.  1. 

2.  Pendinff  error  in  criminal  cases, 
129.    Error,  1. 1. 

3.  See  also  Habeas  Corpus, 

IL  Of  insolvent  debtor,  1,406.  Debtor, 
ILL  IV.     B95.BiUs,\L 

III.  Of  contract. 

By  breach,  678.    Contract,  IV.  1. 


DISCRETION. 

I.  What  refusal  is  not  an  exercise  of 
discretion,  546.   Bastard,  1. 

II.  As  to  costs  under  County  Courts 
acts,  206,  210.    Costs,  II. 

DISTRESS. 

I.  Generally. 

1.  Distinction  between  an  act  done 
in  the  course  of  the  distress,  and  an 
act  done  after  the  distress  is  over, 
915.   Action,yilL  1. 

2.  Common  law  right  not  taken  away 
by  cumulative  remedy  given  by 
statute,  793.    Post,  II. 

II.  Damage  fesant. 

Seizure  of  uncertificated  engine  en- 
cumbering a  railway. 

Sects.  115,  116  of  the  Railways 
Clauses  Consolidation  Act  provide 
that  no  one  shall  use  an  ensine  on  the 
railway  of  a  company  which  has  not 
been  approved  ot  by  the  company, 
and  that  a  certificate  of  the  approval 
may  be  obtained  by  certain  steps ;  and 
that,  if  an  engine  be  used  on  the  rail- 
way without  a  certificate,  the  party 
using  shall  forfeit  to  the  company  a 
sum  not  exceeding  20/.,  and  the  com- 
pany may  remove  the  engine. 

Held :  1 .  That  the  company  has 
a  common  law  right  of  distress  da- 
mage fesant  on  an  enffine  incumbering 
the  railway,  if  there  oe  no  certificate 
of  approval. 

2.  That  to  a  count,  complaining 
that  the  company  converted  the  plain- 
tifi'*8  engine  to  their  use,  and  wron£[- 
fully  deprived  the  pliuntifi*  thereof,  it 
is  a  ffood  plea  that  the  plaintiff  de- 
manded it  for  the  purpose  and  in 
order  that  he  might  use  it  on  the 
railway  without  a  certificate  of  ap- 
proval. Ambergate  ^.  Bailwaif  Com' 
pany  v*  Midland  Railway  Company, 
793. 

III.  For  rent. 

Seizure  of  goods  fraudulently  re- 
moved to  avoid  distress  for  rent. 


DIVISION. 


ENTRY. 
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A  tenant  on  the  morning  of  the 
quarter-day  fraudulently  removed  his 
eoodfl  with  intent  to  avoid  a  distress 
for  the  rent  which  became  due  on  that 
day.  The  landlord,  after  the  rent 
had  become  in  arrear,  and  within 
thirty  days  of  the  removal,  followed 
and  seized  the  goods  as  a  distress. 

Held,  by  Lord  CampbeU  C.  J.,  and 
Coleridge  and  Erie  Js.,  that  his  seizure 
wasjustified  under  Stat.  WO.  2.c.  19. 
«.  1.,  the  rent  being  due  and  payable, 
though  not  in  arrear,  at  toe  time 
of  the  removal.  Crompton  J.  dissen- 
tiente,  and  holding  that  (whatever 
might  be  the  proper  construction  of 
the  statute  in  a  Court  of  Error)  the 
previous  decisions  bound  a  court  of 
coordinate  Jurisdiction  to  hold  that  it 
was  essential  that  the  rent  should  be 
in  arrear  at  the  time  of  the  removal. 
Dibble  v.  Bowater,  564. 

lY.  For  tithe  commutation  rentcharge. 

Notice  of  action,  when  required,  and 
what  sufficient,  915.  Action,  YIII. 
1. 

DIVISION. 
Land  t-ax  division,  694.  Land  Tax, 

DOCK. 
Rateability,  148.    Poor,  IV. 

DOCUMENTS 
Inspection  of,  556,    Evidence,  III.  ] . 

DRAMA. 

Seduction  of  person  engaged  as  a  dra- 
matic performer,  216.    Action,  1. 2. 

DUTY. 

Declaration  made  in  the  discharge  of, 
933.    Evidence,  V. 

EJECTMENT. 

Notice  to  quit. 

Proof  of  service :  declaration  of  de- 
ceased agent,  933.    Evidence,  V. 

VOL.  II.  3   u 


ELECTION. 

By  proving  under  a  bankruptcy :  costs 
or  indictment  removed  by  certiorari, 
176.    Bankrupt,  Til. 

EMANCIPATION. 
Of  children,  440.     Poor,  XII. 

ENCROACHMENT. 

I.  Acquisition  by. 

1.  Who  entitled  to:  landlord  and 
tenant. 

A  tenant  encroached  on  waste  land, 
not  belonging  to  his  landlord,  sepa- 
rated from  his  holding  only  by  a 
road.  He  built  on  the  encroachment, 
and  continued  to  occupy  it,  as  a  part 
of  his  holding  and  ancillary  to  the 
occupation  thereof,  for  more  than 
twenty  years.  He  then  gave  up  the 
ori^nal  holding  to  his  limdlord,  but 
claimed  to  retain  the  encroachment 
as  his  own.  In  ejectment  by  the  land- 
lord: 

Held:  that  an  encroachment  made 
under  such  circumstances  is,  as  be- 
tween landlord  and  tenant,  to  be 
presumed  to  be  part  of  the  holding: 
that  it  rested  on  the  defendant  to 
shew  by  other  facts  that  the  encroach- 
ment was  not  made  as  part  of  the 
holding;  and  that  the  mere  inter- 
vention of  the  road  did  not  rebut  the 
prim&  facie  presumption.  Andrews  v. 
JSaiies,  349. 

2.  Intervention  of  road,  349.   Ante,  1. 

II.  On  highway. 

Effect  of  erroneous  conviction,  748. 
Abatement. 

ENROLMENT. 
Of  annuities,  374.  Anmiiiif,  1. 1. 

ENTRY. 

I.  What  is. 

A  mere  entry  distinguished  from  a 
temporary  resumption  of  possession, 
641.  Limitation,  I.  I. 

^    s.  &  B. 
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II.  Right  of. 

1.  Limitation  :    temporary    assump- 
tion of  possession,  641.    Limitation^ 

2.  Accruing  on  ouster,   132.    Mine^ 
1. 1. 

III.  Necessity  for. 

When  not    essential    to   vesting   of 
estate,  331.  Lease^  I. 

IV.  Under  Copyright  Acts. 

Entry  of  new  publication  atStationer*s 
Hall,  577.     Copyright 

EQUITY. 

I.  Relation  of  cestui  ^ue  trust  and  trus- 
tee when  noticed  in  a  court  of  law, 
605,  624.    London. 

n.  Equitable  defences  how  far  available 
at  law,  46.    Bills,  I.  I. 


ERROR. 

In  criminal  cases. 

I.  Recognizances. 

1.  Conditions  of  recognizance  upon 
discharge  on  bail. 

2>.,  being  convicted  of  a  misdemea- 
nor at  the  Sessions,  was  sentenced  to 
imprisonment:  he  brought  error  in 
the  Court  of  Q.  B.,  which  affirmed  the 
judgment;  and  he  was  recommitted 
to  prison.  He  then  brought  error  in 
the  Exchequer  Chamber,  and  entered 
into  a  recognizance  conditioned  to 
prosecute  the  writ  of  error,  and  abide 
the  judgment  of  the  Court,  "  and,  in 
case  of  the  affirmance  of  the  judgment 
against  which  error  is  assigned,**  to 
**  surrender  himself  personally  to  be 
dealt  with  as  our  Court  of  Exchequer 
Chamber  may  order."  He  was  then 
discharged  by  a  Judge  at  Chambers. 
Afterwards  the  recognizance  was  filed 
in  this  Court. 

Held:  that  the  discharge  was  im- 
proper, the  condition  of  the  recogni- 
zance not  being  in  conformity  with 
Stat.  8  &  9  VicL  c.  68.  s.  1. ;  and  this 


Court  made  absolute  a  rule  for  appre- 
hending and  recommitting  D. 

The  form  of  the  recognizance  did 
not  appear  from  the  affidavits.  Held, 
nevertheless,  that  this  Court  would 
notice  it,  on  the  argument  of  the  rule, 
as  it  was  on  the  files  of  the  Court 
Although  it  was  headed  "  In  the  Ex- 
chequer Chamber.**  Dugdak  v.  The 
Queen,  129. 

2.  What  documents  the   Court  will 
notice,  129.    Ante,  1. 

n.  Apprehension  and  recommittal  for  de- 
fect in  recognizances,  129.  Ante,  L  1. 

ESTATE. 

I.  Construction  of  limitations. 

Remainder    expectant    on    general 
failure  of  preceding  limitations. 

By  marriage  settlement,  C,  the 
husband,  in  consideration  of  the  in- 
tended marriage  and  of  the  fortune  of 
5.,  the  wife,  to  which  C  was  to  be- 
come entitled  on  the  marriage,  re- 
leased land  to  the  use  of  himself  in 
fee  until  the  marriage ;  and  after  the 
marriage,  to  the  use  of  himself  for 
life;  remainder  to  trustees  to  pre- 
serve contingent  remainders;  and, 
after  the  decease  of  C,  in  case  S. 
should  survive  him,  to  the  use  of  S. 
for  life ;  remainder  to  trustees  to  pre- 
serve contingent  remainders;  and, 
after  the  decease  of  the  survivor  of  C, 
and  S,y  in  case  there  should  be  only 
one  child  of  the  marriage  then  living, 
and  no  other  child  then  dead  leaving 
issue,  to  the  use  of  such  oJiild  in  fee ; 
but,  in  case  there  should  happen  to 
be  more  than  one  such  child  living  at 
the  decease  of  the  survivor  of  C  and 
i9.,  or  any  child  or  children  then  dead 
leaving  issue,  then  to  the  use  of  all 
such  children  of  C  and  S.  and  such 
children*s  children,  respectivelv,  for 
such  estates  as  C  and  S.  should 
jointly  appoint;  and,  in  default  of 
such  appointment,  as  the  survivor 
should  appoint;  and,  in  default  of 
such  appomtment,  to  the  use  of  all 
the  chilaren  of  the  marriage  as  tenants 
in  common  and  of  the  heirs  of  their 
respective  bodies,  with  cross  remain- 
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ders ;  and,  **  for  default  of  all  such 
issue,**  to  the  use  of  four  brothers  and 
sisters  of  S.  as  tenants  in  common  in 
fee. 

S,  survived  C :  there  were  two 
children  of  the  marriase,  of  whom 
both  died,  without  leavmg  issue,  in 
the  lifetime  of  S»  No  appointment 
was  made. 

Held:  by  Lord  CampheU  G.  J., 
Coleridge  and  Wightman  Js.,  that  the 
remainder  to  5.*8  brothers  and  sisters 
took  effect,  as  it  was  not  a  limitation 
in  remainder  after  the  determination 
of  the  estates  given  to  the  children  as 
tenants  in  common  in  tail  by  the  limi- 
tation immediately  preceding,  but  was 
an  independent  limitation  to  take 
effect  in  case  there  were,  at  the  time 
of  the  death  of  the  survivor  of  C  and 
8.,  no  issue  in  whom  any  of  the  pre- 
vious limitations  could  vest. 

Cromptan  J.  dissentiente.  Doe  dem. 
Lees  V.  Ford^  970. 

n.  Vesting  of. 

1.  Of  an  immediate  lease  for  years 
granted  by  remainderman,  331. 
Leiuey  I. 

2.  Without  entry  or  attornment,  331. 
Leaae^  I. 

nL  Quality  and  quantity. 

In  fee  simple  or  in  tail,  27.   Devue^  I. 

IV.  Settlement  by,  8a3.    Poory  X. 


ESTOPPEL. 

I.  By  false  representations. 

1 .  Not  where  not  intended  to  be  acted 
on,  1.    DehtoTy  IV. 

2.  Not  where  not  acted  on,  1.  Debtor, 

rv. 

II.  By  conduct. 

When  not  by  mere  inaction,  364.  Ven- 
dorSyU.  1. 

III.  By  execution  of  instrument. 

As  maker  of  a  Joint  and  several  pro- 
missory note,  46.    BiUsy  I.  1. 


rv.  Between  landlord  and  tenant. 

As  to  encroachments  by  tenant  on  land 
of  stranger,  349.  Encroackmeidyl.l . 

EVIDENCE. 

I.  Burthen  of  proof. 

Where  no  irre^lai'ity  appears  on  the 
face  of  a  parish  bindinff,  809.  Poor, 
IX.  1. 

II.  Restrictions  on  the  use  of  statutory 
evidence. 

Issue  directed  on  the  trial  of  which  it 
is  not  to  be  used,  577.    Copyright. 

m.  Inspection  of  documents  under  stat. 
14  &  15  Vict.  c.  99.  s.  6. 

1.  To  enable  plaintiff  to  meet  defend- 
ant*8  case. 

Plaintiff  brought  an  action  to  re- 
cover from  defendant  a  deed^made 
between  P.  and  plaintiff.  Defendant 
pleaded  a  general  lien  for  work  done 
Dy  him  as  attorney  for  plaintiff.  Un- 
der a  judge's  order,  defendant  deli- 
vered particulars  of  his  lien,  which 
consisted  of  a  bill  of  costs  in  an  action 
of  P.  against  O,  Plaintiff  applied, 
under  stat.  14  &  15  Vict.  c.  99.  s.  6., 
to  be  at  liberty  to  inspect  defendant*s 
day  books,  bill  books,  cash  books, 
letter  books,  ledgers  and  journals, 
commencing  and  concluding  at  days 
named,  and  to  take  copies  of  or  ex- 
tracts from  such  parts  as  related  to 
the  particulars  of  hen. 

In  support  of  the  application,  plain- 
tiff deposed  that  he  was  not  indebted 
to  defendant  for  any  part  of  the  costs, 
but  that  P.,  if  any  one,  was  so  in- 
debted. The  defendant's  day  books, 
&c.  (as  before),  so  commencing  and 
concluding,  from  which  books,  or  some 
of  them,  the  bill  of  costs  had  been 
taken,  would,  as  defendant  believed, 
furnish  material  evidence  in  support 
of  pliuntiff*s  case ;  and,  in  particular, 
would  shew  that  defendant  never  did 
any  of  the  work  on  account  of  plaintiff, 
but  on  account  of  P.;  and  the  in- 
spection was  material  and  necessary 
to  support  plaintiff**s  case.  Defendant 
deposed  that  he  kept  no  bill  book  or 
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EVIDENCE. 


EXECUTION. 


journal   within  certain  days,  within 
which  time  he  deposed  that  all  the 


costs  were  incu] 

Held :  that  inspection  might  be 
granted  for  obtaining  any  evidence 
necessary  to  support  plaintiff's  ori- 
ginal case,  or  to  meet  tne  defendants 
case,  though  not  for  information  shew- 
ing how  defendant's  case  would  be 
supported. 

Held  also :  that  the  application  was 
too  extensive. 

But,  per  Lord  Campbell  C.  J.,  Cole- 
ridge and  Crompton  Js.,  dissentiente 
JSrle  J.,  the  inspection  was  granted  of 
such  entries,  in  defendant's  day  books, 
cash  books  and  ledgers,  within  the 
days  named  by  defendant,  as  related 
to  items  of  the  particulars  of  lien. 
Scott  V.  Walker,  555. 

2.  Application  must  not  be  merely  in 
general  terms,  555.    Ante,  1 . 

IV.  Secondary:  admissibility. 

When  not  on  non-production  by  wit- 
ness. 

A  person,  not  a  party  to  a  cause, 
served  in  due  time  with  a  subpoena 
duces  tecum  to  produce  a  document 
at  the  trial  of  the  cause,  without  any 
legal  excuse  disobeyed  it,  and  did  not 
produce  the  document.  Held :  that 
secondary  evidence  of  its  contents  was 
not  admissible  under  such  circum- 
stances.    Regina  v.  Uanfaethfy,  940. 

V.  Declaration  of  deceased  persons. 

What  not  sufficiently  the  ordinary 
course  of  their  business:  oral  de- 
claration contradicting  written  me- 
morandum. 

In  order  to  prove  notice  to  quit  to 
have  been  served  upon  i?.,  a  tenant 
from  year  to  year,  it  was  proposed  to 
shew  that  the  notice  had  oeen  served 
on  W,  R.  being  absent,  and  had 
reached  R.  It  was  shewn  that «/.,  a 
person  deceased,  was  ordinarily  em- 
ployed for  the  landlord,  to  serve  no- 
tices to  quit :  that  a  notice  requiring 
JR.  to  quit  bad  been  handed  to  •/.,  who 
had  brought  back  the  duplicate,  and 
had  signed  an    indorsement  stating 


service  on  A.,  and,  further,  that  J, 
had  then  orally  stated  that  he  had  de- 
livered the  notice  to  W, 

Held  :  that  «/.*s  oral  declaration  was 
not  admissible,  as  not  appearing  to 
have  been  made  in  the  ordmary  course 
of  his  business.  Slapylton  v.  Ckmgh, 
933. 

VI.  Admissibility  of  oral  evidence  ad- 
ding terms  to  written  contracts. 

Whether  one  of  the  makers  of  a  joint 
and  several  promissory  note  may 
shew  that  he  was  merely  a  surety, 
46.    PiZZff,  I.  1. 

VII.  Explanation  of  written  documents 

by  oral  evidence. 

« 

Ambiguity  in  ancient  charters,  427, 
428  n.     Charter,  II.  1.  V.  1. 

VIII.  In  particular  instances. 

Evidence  of  conversion  by  incorpo- 
rated company  through  the  act  of 
their  servant,  822.      Carrier,  II. 


EXECUTION. 

I.  Generally. 

1.  Protection  of  officers,  748.    Abate- 
ment. 

2.  For  costs,  afler  payment  of  debt, 
279.     Countif  Court,  VII.  1. 

3.  Mandamus  to  issue,  279.      CataU^ 
Court,YU.  1. 

II.  Direction  not  to  execute. 

What  not  equivalent  to,  217.    ComUv 
Court,  IX.  1. 

III.  luterim  decree  pending  appeal. 

Nature  of  the  judgment,  14.   Foreign 
Judgment. 

IV.  Capias  ad  satisfaciendum. 

Detainer  of  debtor  illegally  arrested 
by  another  party,  717.  Arrest,  1. 1. 


EXECUTORS,  &c. 
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EXECUTORS  AND  ADMINIS- 
TRATORS. 

I.  Grenerallj  :  liabilitj  to  actions. 

1.  On  a  claim  against  the  deceased 
for  contribution,  287.  CanirilnUionf 
I.  1. 

2.  Grant  of  letters  of  administration 
is  part  of  the  cause  of  action,  573. 
County  Caurtj  I. 

3.  Dbtinction  between  a  bequest  in 
trust  and  a  legacy,  573.  County 
Court,  1. 

II.  Actions  by. 

To  recover  money  paid  by  executor 
de  son  tort,  630.    Post,  m. 

III.  Executor  de  son  tort 

Payments  by,  in  due  course  of  admi- 
nistration. 

The  creditor  of  a  deceased  person 
may  retain,  against  the  representative 
of  the  deceased,  payments  made  to 
him  out  of  the  assets  of  the  deceased, 
in^due  course  of  administration,  by  an 
executor  de  son  tort,  if  the  executor 
de  son  tort  was  really  acting  as  exe- 
cutor so  that  the  creditor  might  rea- 
sonably suppose  him  to  be  rightful 
representative.  But  acts  sufficient  to 
make  the  executor  de  son  tort  charge- 
able as  such  do  not  necessarily  make 
the  paymentgood  against  the  rightful 
executor.     7%omson  v.  Harding,  630. 

EXEMPTION. 

Prom  rateability,  148,  160.    Poor,  IV. 
y.  1 .    492.  Public  Health  Act. 


EXPENCES. 
What  not  included,  182.    Parliament. 
FALSEHOOD. 

I.  False  representation  not  intended  to 
be  acted  on,  nor  acted  on,  1.  Debtor, 
IV. 

II.  False  representation  in  a  public 
prospectus,  476.     Action,  I.  1; 


FALSE  IMPRISONMENT. 
See  Imprisonment. 

FIAT. 
Of  Attorney  General,  856.     Charter,  I. 

FINALITY. 

I.  Of  order  unappealed  against,  84. 
Poor,  XIII. 

II.  Of  wrong  decision  acquiesced  in, 
206.     Costs,  n.  1. 

III.  What  interim  decree  not  a  final 
order  or  judgment,  14.  Foreign 
Judgment. 

FINE. 

On  admittance  to  copyholds,  924.  Copy- 
hold,!. I. 

FOREIGNER. 
Foreign  principal,  89.    BiUs,  V.  1 . 

FOREIGN  ATTACHMENT. 

I.  Jurbdiction. 

Residence  of  parties,  locality  of  debt, 
605.     London. 

II.  Title  to  the  debt. 

Equitable  interest  in  another  party, 
605.     London. 

III.  Garnishee. 

1.  Effect  of  his  having  notice  that 
the  debt  has  been  assigned,  605, 623. 
London. 

2.  How  far  affected  by  the  defendant 
having  no  notice  to  defend,  605, 621 . 
Ziondon. 

3.  As  against  him  his  creditor  cannot 
controvert  the  debt  sued  for,  605, 
625.     London. 

4.  How  far  safe  by  pay  ins  under  judg- 
ment, 605,  621.    London. 

IV.  Practical  forms. 

1.  Suggestion  for  writ  to  mayor,  &c. 
to  certify :  certiorari ;  verbal  certi- 
ficate by  Recorder,  605,  626.  Lon- 
doti. 
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FOREIGN  JUDGMENT. 

Action  on. 

When  not  maintainable  the  judgment 
not  being  final :  interim  decree  for 
costs,  pending  appeal. 

S.  raised  an  action  against  P.  before 
the  Lords  of  Session  in  Scotland,  who 
dismissed  the  action,  and  found  P. 
entitled  to  his  ezpences.  S.  appealed 
to  the  House  of  Lords.  Pending  the 
appeal,  P.  petitioned  the  Lords  of 
Session  for  decree  and  interim  execu- 
tion, under  stat.  48  G.S.c.l6l.s.  17., 
for  the  expences.  The  Lords  of  Ses- 
sion allowed  the  decree,  pronouncing 
an  interlocutor  and  interim  decree  for 
payment,  upon  security  to  repay 
("caution  to  repeat")  in  the  event  of 
a  reversal  of  the  original  judgment  in 
the  House  of  Lords,  with  warrant,  in 
failure  of  payment  after  a  time  named, 
to  poind  S.'s  goods. 

Security  having  been  given,  and  the 
time  having  expired.  P.,  in  this  Court, 
sued  for  the  amount  of  the  expences. 

Held :  that  the  action  was  not  main- 
tainable, the  decree  for  payment  not 
being  in  the  nature  of  a  nnal  judg- 
ment.   Patrick  v.  SheddeiL,  14. 

FORFEITURE. 

I.  By  abuse  of  franchise,  856.  Charter^l. 

II.  Offal8eweight8&c.,108.  BmmFides. 

FRANCHISE. 

I.  Abuse  of,  856.     Charter^  I. 

II.  Of  dissolved  abbey,  580.    Assault, 
L  1. 

FRAUD. 

I.  Fraudulent  removal  of  goods  to  avoid 
distress  for  rent,  564.    Distressy  III. 

II.  Misrepresentations   in   public    pro- 
spectus,  476.    Action^  I.  2. 

FRAUDS,  STATUTE  OF. 
Acceptance  of  goods,  364.  Vendors,  U.  1 . 

GAOL. 

I.  Mainteuauor    of    city    prisoners    in 
county  gaol. 


1 .  What  local  acts  do  not  amount  to  a 
special  contract. 

The  city  of  S,  in  the  county  of  W. 
had,  by  charter  of  Ja,  1.,  a  gaol,  and 
quarter  sessions.  By  a  local  Act, 
25  G.  3.  c.  93.,  the  city  was  required 
to  pull  down  and  rebuild  their  gaol, 
and,  till  it  was  rebuilt,  the  city  pri- 
soners were  to  be  committed  to  the 
gaol  of  the  county  of  W^  the  city 
paying  for  their  maintenance  as  the 
justices  of  W.  might  direct.  By  a 
subsequent  local  Act,  39  &  40  G.  3. 
c.  liii.,  reciting  the  former  Act,  that  it 
was  not  expedient  to  rebuild  the  city 
gaol,  that  permission  had  been  asked 
and  obtuned  from  the  county  justices 
to  continue  to  commit  to  the  county 
gaol,  and  that  R.  had  proposed,  by 
way  of  compensation,  to  grant  to  the 
justices  a  piece  of  land  for  an  addition 
to  the  gaol,  the  clauses  of  stat.  25  G.  3. 
c.  93.,  requiring  the  city  to  build  a 
gaol,  were  repealed;  tne  piece  of 
land  was  vested  in  the  High  Sheriff 
of  W.  for  the  time  being;  and  the 
prisoners  were  in  future  to  be  com- 
mitted to  the  county  gaol.  No  express 
provisions  were  made  as  to  their  main- 
tenance. 

By  the  Municipal  Corporation  Act 
the  bounds  of  the  city  of  S,  were 
enlarged. 

Held:  that  the  local  acts  did  not 
amount  to  a  special  contract  between 
the  county  and  cit^  as  to  the  main- 
tenance &c.  of  prisoners  within  the 
meaning  of  stat.  5  &  6  Vict,  c.  98.  s,  18. 
Semhlfi,  that,  if  it  had  amounted  to 
such  a  contract  between  the  county 
and  the  ancient  cit)r,  it  would  not 
have  been  one  relating  to  the  pri- 
soners committed  from  the  enlarged 
city. 

Therefore,  on  a  mandamus  com- 
manding the  city  to  pay  a  rateable 
proportion  of  the  expenses  of  the  gaol, 
under  stat.  5  &  6  Vict.  c.  98.,  a  return 
relying  on  these  Acts  as  a  special  con- 
tract was  held  bad,  and  a  peremptory 
mandamus  awarded.  Regina  v.  New 
Sarum,  Mayor  ^rc,  654. 

2.  Effect  of  enlargement  of  city,  654. 
Ante,  1. 

3.  Mandamus  to  pay  proportion  of 
expenses,  654.    Ante,  1. 
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II.  Commitments  by  county  justicei  to 
liberty  gaol,  580.    Amoim^I.  1. 

GAOLER. 

Whether  he  may  discharge  a  prisoner  on 
notice  without  warrant,  1.  Debtor^ 
IV. 

GARNISHEE. 

Under  custom  as  to  foreign  attachment, 
605.    London, 

GOOD  FAITH. 
See  Bona  Fides. 

GOOD  WILL. 
Sale  of,  512.     Contract,  II.  1. 

GRANT. 

I.  By  the  crown. 

Restrictions  as  to  forfeiture,  856. 
CAorter,  I. 

II.  By  remainderman,  331.    Lease,  1, 

m.  Of  Annuity,  374.    iinnutfy,  IL  I. 

IV.  Things  lying  in  grant. 

When  minerals  lie  in  grant,  132. 
Mine,  I.  1. 

y.  Entry  and  possession. 

Grant  to  two  joint-tenants  one  of 
whom  is  ahready  in  possession,  132. 

3f  1916,  LI. 

GUARANTEE. 

Fraudulent  misrepresentation  b^  public 
offer  to  guarantee,  476.    Actum,  I.  1. 

HABEAS  CORPUS. 
Ad  subjiciendum. 

1.  Intendment  of  firesh  default,  in 
commitment  by  county  court,  521 . 
ComOy  Court,  IX.  2. 

2.  What  may  be  shewn  on  affidavit  in 
answer  to  a  return  of  warrants  of 
commitment,  717.    Arrest,  I.  1. 


3.  Detainer  under  successive  war- 
rants, 717.    Arrest,  L  1. 

4.  Form  of  rule,  to  dispense  with  the 
bringing  up  of  the  party,  717,  734. 
Arrest,!.  1. 


HARBOUR. 
See  Port  Dues. 

HEADING. 
Of  recognizance,  129.    Error,  L  1. 

HEARING. 

By    Bishop,    what   is    sufficient,    771. 
Benefice,  I.  1. 

HEIR. 

Heir  general  or  heir  of  the  body,  27. 
Devise,  I. 

HEREDITAMENT. 

What  is,  744.     Ckrh. 

HIGHWAY. 

L  Encroachments. 

Duty  of  surveyor  to  abate  after  oon- 
viction,  748.    Abatement 

n.  Surveyor. 

When  protected  though  acting  with- 
out warrant  on  an  erroneous  con- 
viction, 748.    Ahatemeni. 

m.  Turnpike  road. 

What  is  not  a  turnpike  road  within 
the  provisions  as  to  railway  bridges, 
466.    Mandamus,  U. 

HOUSE  OF  CORRECTION. 
See  Oaal. 

HUSBAND  AND  WIFE. 
See  Baron  and  Feme. 
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IDENTITY. 


INNKEEPER. 


IDENTITY. 

Of  parties    to  successive  arrests,  717. 
Arreit,  I.  1. 


ILLEGALITY 
I.  GcDerally. 

1.  Of  intended  user,  as  a  ground  for 
refv  ■ 
793. 

2.  Illegal  arrest;  subsequent  detainer, 
717.    Arreit,  L  1. 

3.  Award  that  trains  shall  trayel  at  a 
dangerous  speed,   530.      Rcahoay^ 

m.  1. 

4.  Liability  of  employer,  767.     Con* 
tractor. 


refusing  to  restore  goods  to  owner, 


XL  Pleading. 

1.  Uleffalitj  not  patent  must  be  shewn 
by  pieadmg,  530.    Railway^  UL  1. 

2.  Connection  of  the  deed  pleaded  to 
with  the  illegal  purpose,  118.  Cove  - 
nanty  I. 


IMPLICATION. 

I.  Of  agreement  to  provide  employment, 

357.    Mcuter  and  Servant^  L  1 . 

II.  From  express  provisions  for  special 

circumstances,  395.  BUlSjYl.  406. 
DehtOTy  U.  1. 

in.  As  to  the  duration  of  an  arrange- 
ment by  arbitrators,  530.    Railway^ 

m.  1. 


IMPRISONMENT. 
I.  Generally. 


1.  Not 
letting  out  on  1 


put  an  end  to  by 
1, 928.     Coroner, 


2.  niegal,  717.    Arrest,  l.  I. 

II.  For  contempt. 

In  not  appearing  to  judgment  sum- 
mons, 271.     County  Court,  IX.  1. 


III.  In  what  place. 

Remedy  for  detaining  remanded  in- 
solvent in  wrong  place,  1.  IMtor, 
IV. 

IV.  Discharge. 

On  what  authority,  1,  Debtor,  IV, 
271.  County  Court,  IX.  I. 

V.  Action  for  false  imprisonment. 

1.  Gist  of  the  action,  I.    Debtor,  IV. 

2.  Damages:  expenses  of  setting  aside 
the  inquisition  on  which  the  unpri- 
sonment  was  founded,  928.  Coroner. 

INCROACHMENT. 
See  Encroachment. 

INCUMBENT. 

Proceedings  to  compel  residence,  771. 
Benefice,  I.  1. 

INDEMNITY. 

Set  off  not  pleadable  to  action  on  the 
bond,  23.    Bond,  I.  1. 

INDENTURE. 
Parish  apprenticeship,  809.     Poor,  X. 

INDORSEMENT. 
Of  service  of  notice,  933.    Evidence,  V. 

INFERENCE. 

Of  assent,  from  acting  with  notice,  750. 
Carrier,  I. 

INFRINGEMENT. 
See  Patent. 

INNKEEPER. 

Closing  house  during  usual  hours  of 
divine  service. 

What  is  meant  by  **  afternoon  ser« 
vice." 


INQUISITION. 


JUDGE. 
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On  i4)peal  against  a  conviction  of  an 
innkeeper  for,  in  the  parish  of  N^ 
contrary  to  the  tenor  of  hu  license, 
keeping  open  his  house  on  Sunday 
during  the  usual  hours  of  afternoon 
Divine  service  in  the  parish  church  of 
iy.,  the  Sessions  quasned  the  convic 
tion,  subject  to  a  case :  by  which  it 
appeared  that  the  service  in  the  parish 
cnurch  was  formerly  at  11  a.m.,  and 
at  3  P.M.,  but  in  1826  die  hours  were 
changed,  and  since  that  time  there  was 
service  in  the  church  at  11  a.m.,  in  the 
workhouse  at  2  p.m.,  and  in  the  church 
at  6  P.M.,  and  that  the  conviction  was 
for  keeping  his  house  open  during  the 
service  commencing  at  6  p.m. 

Held,  that  the  expression  in  the 
license,  under  stat.  9  O.  4.  c.  61., 
'<  usual  hours  of*^  **  afternoon  Divine 
service"  meant'  usual  hours  of  Divine 
service  if  in  the  afternoon :  and  that 
the  service  at  6  p.m.  was  in  the  even- 
ing, not  the  afternoon ;  and  that  the 
conviction  was  wrong.  Regina  v. 
Knapp^  447. 

INQUISITION. 
Expenses  of  setting  aside,  928.  Coroner. 

INSOLVENT  DEBTOR. 
he&  Debtor. 

INSPECTION. 
Of  documents,  555.    Evidence^  III.  1. 

INSPECTOR. 

Of  weights  and  measures,  108.  Bona 
Fides. 

INTENDMENT. 

I.  That  a  judge  has  done  his  duty,  521. 

County  Court,  IX.  2. 

II.  Not  that  speed  awarded  is  danger- 

ous, 530.     Railway,  III.  1. 

INTENTION. 

1.  Breach  by  communication  of  inten- 
tion not  to  perform  contract,  678. 
Contract,  ly.  1. 


2.  That  a  representation  shall  be 
acted  on,  1.    Debtor,  lY. 

INTERESSE  TERMINI. 

See  pages  132.   Mine,  L  1.    831,  Lease, 

1. 

INTEREST. 
Of  money. 

1.  What  security  for  is  not  the  grant 
of  an  annuity  requiring  enrolment, 
874.    Annuity,  I.  1. 

2.  Statement  of  rate  in  comer  of 
note,  763.    BiOs,  II.  1. 

3.  Rights  of  creditors  of  insolvent 
debtor,  739.    Debtor,  I. 

INTERIM  DECREE. 
See  page  14.    Foreign  Judgment. 

INTERLOCUTORY  PRO- 
CEEDING. 

What  is,  14.    Foreign  Juf^rment. 

INTERPRETATION. 
See  Construction. 


INVENTION. 


8ee  Patent. 


ISSUE. 


Limitations  for  default  of,  27.    Devise, 
I.    970,  Ustate,  I. 

JOINT  TENANT. 

I.  Lessee  of  mines  under  a  copyhold, 
132.    Mine,  I.  I. 

II.  Possession  by  one  of  several,  132. 
Mine,  L  1. 

JUDGE 

At  chambers :  review  of  his  decisions. 
Reasonable  time,  206.    Costs,  II.  1. 
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JUDGMENT. 


LACHES. 


JUDGMENT. 

I.  Final  or  interlocutory. 

Scotch  interim  decree,  14.  Foreign 
Judgment, 

II.  Jurisdiction  over. 

When  not  over  judgments  on  warrants 
of  attorney  given  to  provisional 
assignees,  739.    Debtor^  1, 

ID.  Entering  satisfaction. 

On  judgments  on  warrants  of  attorney 

Sven  to  provisional  assignees,  739. 
ehtor^  I. 

IV.  Justification  under. 

Protection  of  officers,  748.  AhatemenJt, 

JUDGMENT  SUMMONS. 
See  page  271.   County  Ctmrt,  IK,  \. 

JUDICIAL  NOTICE. 
See  Notice^  I. 

JURISDICTION. 

I.  Over  judgments  on  warrants  of  at- 
torney jriven  to  provisional  assignees, 
739.    Debtor,  1. 

II.  Construction  of  an  alternative  pro- 
vision giving  jurisdiction,  669.  CotaUy 
Court,  IV. 

in.  In  liberties,  580.    Assault,  I.  1. 

JUBY. 

Question  for. 

In  what  capacity  bankers  made  a  pay- 
ment, 459.    bank,  I. 

JUSTICE  OP  THE  PEACE. 
I.  Qualification. 
Estate  in  remainder. 

Action  for  penalties  under  stat.  18 
G,  2.  c.  20.,  for  acting  as  a  justice  of 
the  peace  without  being  quafificd.  On 


the  trial  it  appeared  that  an  estate,  of 
more  than  300/.  a  year,  was  held  in 
trust  for  defendant's  wife  for  life, 
remainder  in  trust  for  defendant  for 
life,  remunder  in  trust  for  the  children 
of  the  marriage. 

Held  that  this  did  not  qualify  him. 
Woodward  v.  Watts,  452. 

n.  Jurbdiction  in  liberties. 

1.  Where  there  has  been  an  exclusive 
jurisdiction  extinguished  by  statute 
before  the  franchise  came  to  ihe 
hands  of  Uie  Crown,  580.  Assault, 
1.1. 

2.  What  does  not  revive  the  exclusive 
jurisdiction  in  a  liberty,  580.  As' 
sault,l,  1. 

3.  County  justices  acting  out  of  the 
liberty  with  respect  to  an  assault 
committed  in  the  liberty,  580.  As- 
sauli,I,\. 

4.  County  justices  acting  out  of  li- 
berty committing  to  liberty  house 
of  correction,  580.    Assault,  I.  1. 

ni.  Discretion. 

What  refusal  is  not  an  exercise  of 
discretion,  546.    Bastard,  I. 

IV.  Commitments  by  on  summary  con- 
viction. 

1.  Warrant  issued  immediately  on  a 
conviction  in  penalties  in  defend- 
ant's absence,  580.    Assamlt,  I.  1. 

2.  To  house  of  correction  for  a  liberty, 
580.    Assault,  L  I. 

3.  Setting  forth  evidence  in,  952. 
Master  and  Servant,  VI.  1. 

V.  His  acts  in  binding  parish  appren- 
tices. 

Presumptions  from  the  certificate,  809- 
Poor,  IX.  1. 

LABOURERS. 
Statute  of  labourers,  216.    ActUm,  1, 2* 

LACHES. 
See  Delay. 


LANDLORD  AND  TENANT. 


LEASE 
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LANDLORD  AND  TENANT. 
L  Relation  how  created. 

1.  Lease  by  remainderman,  to  com- 
mence immediately,  331.    Lease^  L 

2.  Vesting  of  term  without  entry  or 
attornment,  331.     Lease^  I. 

II.  Relation  how  determined. 

1.  By  long  possession  without  pay- 
ment of  rent,  641.    LimitatioH^  I.  1. 

2.  By  temporary  resumption  by  lessor 
at  will,  641.     Limitatian,  I.  1. 

m.  What  passes  by  the  demise. 

Mines  without  the  liberty  of  working 
them,  132.    3ftne,  L  1. 

IV.  Interesse  termini. 

What  is  not  a  mere  interesse  termini, 
132.    Mine,  I.  1.    331,  Lease,  L 

y.  Changes  in  the  holding. 

Effect  of  lease  of  minerals  for  99  years 
to  two,  one  of  whom  is  already  ten- 
ant of  surface,  not  excepting  mi- 
nerals, from  year  to  year,  132. 
Mine,  LI. 

VI.  Estoppels  between. 

As  to  encroachments  on  the  waste, 
349.    Encroachment,  I.  1. 

VII.  Tenancy  from  year  to  year. 
Repairs,  845.    Po8t,JX. 

Vin.  Rent. 

Distinction  between  its  being  due  and 
its  being  in  arrear,  564.  Distress, 
Til.  1. 

IX.  Repairs. 

Landlord  when  not  bound  to  repair  on 
tenancy  from  year  to  year. 

Count  by  tenant,  from  year  to  year, 
of  a  house,  acainst  his  landlord,  foi; 
neglecting  to  do  substantial  repairs  to 
the  premises  afler  notice  that  they 
were  in  a  danfferous  state  ;  per  quod 
the  premises  during  the  tenancy  fell 
and  injured  plaintiff*s  goods.  De- 
murrer. 


Held :  That  the  declaration  was  bad 
in  substance :  no  obli^tion  to  do  sub- 
stantial repairs  on  notice  being  implied 
by  law  from  the  relation  of  landlord 
and  tenant.    Chtt  y.  Oandy,  845. 

X.  Landlord's  remedies. 

1.  Seizure  of  goods  fraudulently  re- 
moved to  avoid  distress  for  rent, 
564.    Distress,  III. 

2.  Plaint  in  the  County  Court  to 
recover  possession,  where  the  rent 
or  annual  value  is  under  50/.,  669. 
Cmaity  Court,  IV. 

XI.  Notice  to  quit. 

Proof  of  service :  declarations  of  de- 
ceased agent,  933.    Etridence,  V. 

XII.  See  also  Lease. 


LAND  TAX. 

By  what  statutes  the  assessments  of  the 
quotas  are  regulated. 

The  duty  of  the  Commissioners  of 
land  tax,  in  assessing  the  contribu- 
tions b^  the  several  parishes  within 
a  Division,  is  regulated,  not  by  stat. 
38  G.  3.  c.  5.  s.  8.,  but  by  stat.  SSG.  3. 
c.  60.  s,  74.  (reenacted  by  stat.  42 G. 3. 
e.  116. «.  180),  which  treats  the  quota 
payable  by  each  parish  towards  making 
up  the  amount  charged  on  the  Divi- 
sion as  permanent  at  its  then  pro- 
gtrtion  to  the  other  parishes  of^  the 
ivision. 

And  this  is  not  altered  by  any  later 
enactment. 

Where,  therefore,  such  quota  had, 
up  to  the  year  1852,  been  unchanged 
for  150  jears,  it  was  held  that  the 
Commissioners  were  right  in  continu- 
ing the  assessment  for  that  year  at 
such  quota,  although  the  result  was 
that  an  unequal  poundage  was  levied 
in  the  several  parishes.  R^na  v. 
Land  Tax  Commissioners,  694. 

LEASE. 

I.  Estate  of  lessor. 

Lease  by  remainderman :  estate  taken 
by  grantee. 
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LEGACY. 


LONDON. 


Where  a  party,  entitled  to  a  re- 
mainder in  tail  expectant  upon  the 
determination  of  a  life  estate,  ^[rants 
a  term  of  years  to  commence  imme- 
diately, the  grantee,  without  entry, 
takes  an  immediate  vested  estate 
carved  out  of  the  remainder;  stat. 
4  Ann.  c,  16.  «.  9.  making  the  convey- 
ance as  effectual  as  if  attornment  had 
been  made  by  the  tenant  of  the  par- 
ticular  estate.  Doe  dem.  Agar  v. 
Brown^^l, 

H.  Entry. 
When  not  necessary,  331.    Ante^  I. 

in.  Attornment. 

By  tenant  of  particular  estate,  831. 
Ante,  I. 

IV.  Particular  instances. 

1.  Of  copyhold,  132.    Mine,l.  I. 

2.  Lease  of  minerals  to  joint  tenants, 
132.    Mine,  L  1. 

LEGACY. 

When  it  may  be  recovered  in  the  County 
Court,  573.    County  Court,  I. 

LIABILITY. 
Limitation  of  by  notice,  750.    Carrier,  I. 

LIBERTY. 

I.  Jurisdiction  of  county  justices  as  to 

offences  committed  m  liberties,  580. 
AsMult,  L  1. 

II.  Commitments  to  liberty  gaol,  580. 

Aeeaultjl.  1. 

III.  Franchises  of  dissolved  abbeys,  how 
held  by  Uie  Crown,  580.  AjuauU, 
LI. 

LICENSE. 
Innkeeper's,  447.    Innkeeper. 

LIMITATION. 

I.  Of  right  of  entry:  stat.  3  &  4  fF.4. 
C.27. 

1 .  The  twenty  years  possession  broken 
by  a  resumption  by  the  lessor  at 
will. 


Before  the  passing  of  stat.  3  &  4 
W.  4.  c.  27.,  A.  was  let  into  posses- 
sion of  land  as  tenant  at  will  to  S. 
He  never  paid  rent.  After  the  statute 
passed,  and  before  twenty  one  years 
nad  elapsed  from  R,  being  so  let  into 
possession,  S.  entered  and  turned 
M.  out.  R.  immediately  afterwards 
resumed  possession;  but  no  fresh 
tenancy  at  will  commenced ;  and  he 
paid  no  rent. 

^  Held :  that  S.  might  enter,  at  any 
time  before  the  lapse  of  twenty  years 
from  such  resumption  of  possession  by 
22.,  though  after  the  lapse  of  twentv 
one  years  from  the  first  letting  n. 
into  possession;  and  was  not  barred 
by  sects.  2, 7,  10.  Randaa  v.  Stevem, 
641. 

2.  When  the  right  of  entry  on  a  mine 
accrues,  132.    Mine,  1. 1. 

II.  In  practice. 

Reasonable  time,  206,  213.    CoeU,  H. 
1.3. 

III.  Of  remainders,  27.  Detnse,!.  970. 
EUate,  I. 


LONDON. 

Foreign  Attachment. 
Equitable  title :  residence  of  parties. 

In  an  action  of  debt  by  W.  against 
i>.,  2>.  pleaded  that  the  debt  had  been 
attached  in  the  hands  of  D.  as  garni- 
shee in  a  plaint  of  debt  in  the  court  of 
the  Mayor  and  aldermen  of  the  cit^ 
of  London  by  C  against  W.  Repli- 
cation :  that  the  alleged  debt  sued  for 
in  the  Mayor*s  court  did  not  arise  or 
accrue  within  the  jurisdiction  of  that 
court,  nor  had  that  court  had  at  any 
time  jurisdiction  thereof. 

Held,  on  demurrer,  a  bad  repli- 
cation. 

The  custom  of  foreign  attachment 
•  in  the  said  court  does  not  applv  to 
debts,  the  beneficial  interest  or  wnich 
is  vested  in  a  person  other  than  the 
defendant  sued  in  such  court,  whereof 
the  garnishee  has  notice;  and  such 
debts  are  not  attachable  under  the 
custom 


LORD'S  DAY. 


MANDAMUS. 
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So  certified  by  that  court  through 
the  Recorder,  and  held  a  good  custom 
bj  this  Court  upon  demurrer.  WeHoby 
V.  Day,  605. 

LORD'S  DAY. 
See  Stmday, 

LOTTERY. 
See  Page  1 18.    Covenant,  I. 

LUNATIC  PAUrER. 
See  Poor,  XIV. 

MAGISTRATE. 
See  Justice  of  the  Peace. 

MALICE. 

Malicious    procurement    of  breach    of 
contract,  216.    Action^  I.  2. 

MANDAMUS. 

I.  When  refused. 

When  obedience  maj  expose  the 
party  to  an  action,  196.  County 
Court,  VL  3. 

II.  Mandatory  part  of  the  writ. 

Effect  of  part  of  the  command  being 
unfounded  in  fact. 

Mandamus  to  a  Railway  Company 
whose  special  Act  incorporated  the 
General  Acts  of  1845.  The  writ  sug- 
gested that  there  was  a  street  and 
**  turnpike  road**  across  which  the  line 
of  the  railway  was  made :  that  the 
Company  constructed  a  bridge,  on 
which  the  said  street  **  and  turnpike 
road**  was  carried  oyer  the  line :  and 
that  they  made  the  ascent  to  the 
bridge  with  a  greater  gradient  than 
one  foot  in  thirty.  And  that  the 
Company  deviated  vertically  more 
than  two  feet  from  the  level  of  the 
line  as  shewn  on  the  plans  &c.,  with 
reference  to  the  datum  line :  and  that 


the  street  was  affected  by  such  devia- 
tion, which  was  made  without  the 
consent  of  those  who  had  the  controul 
of  the  street.  The  writ  then  com- 
manded the  Company  to  *^  make  and 
construct  the  ascent  to  the  said  bridge 
as  by  law  you  are  bound  to  do,  and  in 
conformity  with  the  regulations  of  the 
Railways  Clauses  Consolidation  Act, 
1845,**  and  also  to  make  the  levels  of 
the  railway  as  referred  to  the  datum 
line,  and  any  deviation  therefrom  in 
conformity  with  the  regulations  of  the 
Railways  Clauses  Consolidation  Act, 
1845. 

Return,  inter  alia :  That  the  street 
was  not  a  turnpike  road ;  that  defend- 
ants had  not  deviated ;  that  the  street 
was  not  affected  by  such  deviation ; 
and  that  defendants  had  made  the 
ascent  as  by  law  they  were  bound  to 
do.  Each  of  those  allegations  was 
traversed  separately.  Special  verdict : 
that  the  street  was  a  road  of  great 
traflSc,  but  not  maintained  by  tolb,  or 
under  the  jurisdiction  of  any  Turn- 
pike Trustees  :  that  there  was  a  ver- 
tical deviation  of  more  than  two  feet, 
and  that  in  consequence  it  became 
necessary  to  erect  the  bridge  higher 
than  would  otherwise  have  b^n  neces- 
sary, and  that  the  street  was  affected 
thereby :  and  that  the  ^adient  was 
more  tlian  one  foot  in  thirty  feet  and 
less  than  one  in  twenty. 

Held:  that  the  street  was  not  a 
turnpike  road:  that  therefore  the 
gradient  was  right,  and  the  part  of  the 
writ  commanding  defendants  to  make 
the  ascent  to  the  bridge  as  by  law 
they  ought  could  not  be  supported,  as 
that  part  of  the  commana  was  un- 
founded. 

Held  also  :  that,  ^  as  part  of  the 
command  in  the  writ  could  not  be 
supported,  the  writ  must  fail  altoge- 
ther. 

Per  Lord  Campbell  C.  J.  The 
proviso  in  the  Railways  Clauses  Con- 
solidation Act,  1 845 J  s.  16.,  that  in 
exercise  of  thehr  powers  the  Company 
shall  do  as  little  damage  as  can  be, 
relates  to  the  mode  of  doing  works 
authorized  to  be  done,  but  does  not 
regulate  what  those  works  shall  be. 
Regina  v.  East  and  West  India  Docks 
Sfc.  Railway  Company,  466. 
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MANUGAPTOR. 


MASTER  AND  SERVANT. 


m.  To  whom. 

1.  To  clerk  of  conntj   court,  279. 
•    C<mniy  Couri,  VIL  1. 

2.  Not  to  a  Court  of  competent  juris- 
diction to  adopt  a  particular  con- 
struction, 739.    DebtoTj  I. 

IV.  In  particular  instances. 

1.  To  rehear  insolvent,  192.  County 
Court,  VI.  1. 

2.  To  issue  warrant  for  apprehension 
of  insolvent  not  appearing,  196. 
Camiiy  Court,  VI.  3. 

3.  To  issue  execution,  279.  County 
Court,  Vn.  1. 

4.  To  justice  to  adjudicate,  357. 
Master  and  Servant,  I.  I . 

5.  To  make  ascent  to  a  bridge,  466. 
Ante,!!. 

6.  To  pay  rateable  proportion  of  ex- 
penses of  gaol,  654.     Gaol,  I.  1. 

7.  To  make  equal  assessment  of  land 
tax,  694.    Land  Tax. 

8.  To  admit  to  copyholds,  924.  Ccpy- 
hold,  L  1. 

V.  When  refused. 

When  obedience  may  expose  the  party 
to  an  action,  196.  County  Court, 
VL3. 

VI.  Costs. 

On  making  rule  absolute  after  the 
litigation  is  at  an  end,  475.  CotU, 
I.  1. 


MANUCAPTOR. 
Se^BaU. 

MARRIED  WOMAN. 
See  Baron  and  Feme.  • 

MASTER  AND  SERVANT. 

I.  Contract  of  hiring  and  service. 

1 .  Mutuality :  implied  agreement  to 
find  employment. 


W,,  by  written  agreement,  in  con- 
sideration of  3/.  advanced  to  him  by 
*  O.  at  the  time  of  execution,  and  the 
wages  agreed  to  be  paid  to  him  by 
O.,  agreed  to  work  for  and  serve  O* 
as  a  tm-plate-worker,  and  to  serve  no 
one  else  without  O.'s  consent  in  writ- 
ing for  twelve  months,  and  also  until 
the  expiration  of  three  months  after 
notice  by  W.  to  6.  of  his  desire  to 
determine  the  service ;  and  W.  agreed 
to  fulfil  his  said  service,  and  not  to 
absent  himself  during  customary  hours 
of  work ;  and  O.,  in  consideration  of 
TF.'s  services,  agreed  to  pay  W.  on 
Saturday  in  every  week  auring  the 
aforesaid  term  such  wages  as  articles 
made  by  W.  should  amount  to  at  their 
usual  workmen*s  prices.  Proviso  that, 
if  after  the  expiration  of  twelve 
months  either  party  should  give  to 
the  other  three  months*  notice  of 
desire  to  determine  the  service,  the 
service  should  cease  and  the  agree- 
ment be  void  after  the  expiration  of 
the  time  mentioned  in  the  notice. 
And  W.  authorized  O.  to  deduct  2t. 
per  week  until  the  loan  of  3/.  should 
be  paid. 

Held :  that  the  agreement  shewed 
liability  on  the  part  of  O.  to  provide 
W.  wiUi  work  so  long  as  the  service 
continued,  and  was  not  void  for  want 
of  mutuality,  and  might  be  enforced 
under  stat.  4  O.  4.  c.  34.  «.  3. 

And,  the  magistrates  having  refused 
to  adjudicate,  this  Court  niiude  abso- 
lute a  rule  ordering  them  to  adjudi- 
cate.   Regina  v.  Welch,  357. 

2.  Hiring  by  a  corporation,  when  it 
need  not  be  under  seal,  822.  Car' 
rier,  II. 

IL  Executory  contract 

1.  Breach  by  renunciation  before  the 
time  for  executing  it,  6^8.  Ccm- 
tract,  IV.  1. 

2.  How  long  a  party  is  bound  to  hold 
himself  open  to  execute,  678.  Con- 
tract,lV.  1. 

in.  Liability  for  acts  of  servant. 

1.  Liability  of  employer  for  act  of 
contractor's  servant  where  the  em- 
ployment is  illegal,  767.   Contractor, 


MASTER  OF  SHIP. 


MINE. 
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2.  Liability  of  company  for  refusal  by 
their  officer  to  deliver  goods  carried 
by  them,  822.     Carrier^  IL 

ly.  Authority  of  servant. 

1 .  To  do  acts  within  scope  of  business, 
822.     Carrier^  IL 

2.  To  accommodate  customers,  822. 
Carriery  IL 

v.  Seduction  of  servants. 

1.  Action  for,  not  limited  to  strict 
relation  of  master  and  servant,  216. 
Action,  L  2. 

2.  Statute  of  labourers,  216.  Action^ 
L2. 

8.  Seduction  of  dramatic  performer, 
216.    Actum,  I.  2. 

VI.  Stat.  4  O.  4.  c.  34. ».  3. 

1.  Commitment  bad  as  not  shewing 
an  offence  within  the  act. 

A  commitment  of  a  servant,  under 
Stat.  4  G.  4.  c.  34.  «.  3.,  for  absenting 
himself  need  not  set  forth  the  evidence 
on  which  th£  conviction  proceeded. 

But  it  must  shew  on  the  face  of  it 
that  the  prisoner  has  been  convicted 
of  what  is  an  offence  within  the  Act. 

It  is  therefore  not  sufficient  that  it 
shews  that  the  servant  absented  him- 
self without  assignitig  any  sufficient 
reason.     Oeswooai  case,  952. 

2.  The  commitment  need  not  set  forth 
the  evidence,  982.    Ante,  1. 

3.  What  contracts  may  be  enforced 
urider  this  enactment,  357.  Ante, 
LI. 


MASTER  OF  SHIP. 
See  Page  301.    Shipping, 

MAXIMS. 

I.  Quodlibet  accessorium  scquitur  natu- 
ram  sui  principalis,  176.    Bankrvpt, 

II.  Contemporanea  expositio  est  optima, 
427,  428  n.     Charter,  U.  1.  V.  1. 


UL  Omnia  presumuntur  rit^  esse  acta, 
809.    Poor,  IX.  1. 

lY.  Expressio  unius  est  exclusio  alte- 
rius,  809,  820.  Poor,  IX.  1.  856, 
Charter,!. 

MEASURES. 
See  Weights  and  Measures, 


MEMORANDUM. 
I.  Of  promotions,  716. 
n.  Of  service  of  notice,  933. 


Evi' 


dence,Y. 


MINE. 


I.  Possession  of. 

1.  Passes  with  the  surface,  when  not 
excepted. 

A  close,  held  by  copyhold  tenure, 
contained  an  unopened  coal  mine.  B. 
was  tenant,  from  year  to  year,  of  the 
close  to  the  copyholder  in  fee :  B,  in 
fact  occupied  the  surface ;  and  it  did 
not  appear  that  in  the  demise  to  B, 
there  had  been  any  exception  or  re- 
servation of  the  mine.  While  B.  was 
such  tenant,  in  1821,  the  copyholder 
in  fee  granted  the  mine,  for  valuable 
consideration,  to  B,  and  P,  In  1832 
J?.'s  tenancy  from  year  to  year  ceased. 
Held  that,  before  and  at  the  time  of 
the  grant  of  1821,  JS.  was  in  possession 
of  the  mine  by  virtue  of  his  tenancy 
from  year  to  year,  though  without  the 
right  to  work  the  mine:  that  he  there- 
fore, by  the  grant,  became  possessed 
of  the  mine  for  the  term  without  actual 
entry;  and  that  his  possession  enured 
to  the  benefit  both  of  himself  and  P. ; 
and  therefore  B,  and  P.  were  both 
possessed  of  the  mine  from  the  time  of 
the  grant,  and  had  not  a  bare  interesse 
termini. 

In  1847,  the  assignee  o£B,  and  P.*s 
term  entered  uj>on  and  worked  the 
mine :  upon  which  the  copyholder  in 
fee  brought  trespass. 

Held :  that  the  assignee  was  entitled 
to  a  verdict  upon  an  issue  on  a  plea 
that  the  close  was  not  plaintiff'^s. 
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The  assignee  also  pleaded  the  grant 
speciallj,  and  justified  entering  under 
it.  The  plaintiff  replied  that  the  right 
of  entrjhad  not  accrued  withm  twenty 
years,  under  stat.  3  &  4  IT.  4.  c.  27. ; 
which  the  defendant  trayersed.  Held 
that,  upon  this  issue  also,  the  defend- 
ant was  entitled  to  the  Terdict  Keyie 
▼.  PoweU,  182. 

2.  Enlargement  of  title  by  subsequent 
grant,  132.    Ante,  1. 

3.  To  whose  benefit  it  enures,  132. 
Ante,  1. 

4.  By  lessee   of  copyholder  in   fee, 
132.    Ante,  1. 

5.  Admission  in  pleading,  132.  Anie,\. 
n.  CouTeyance  of. 

1.  When  it  is  that  a  mine  lies  in  grant, 
132.    Ante,  I.  1. 

2.  By  demise,  132.    Ante,  I.  1. 

3.  To  joint  tenants,  one  already  in  pos- 
session, 132.    Ante,  I.  1. 

III.  Estates  and  interests  in. 

1.  Of  copyholder,  132.    Ante,  I.  1. 

2.  Of  lessee  for  years  of  surface,  132. 
Ante,  I.  1. 

3.  Of  joint  tenants,  132.    Ante,  I.  1. 

IV.  Right  of  entry  upon. 

When  it  accrues,  132.    Ante,  I.  1. 
y.  Description  of  mines. 
Coal  mines,  132.    Ante,  I.  1. 

MISREPRESENTATION. 
See  Repreientation, 

MONITION. 
See  Page  771.    Benefice,  I.  1. 

MUNICIPAL  CORPORATION. 

I.  Town  clerk. 

1.  His  expenses  of  the  parliamentary 
revision,  182.    ParUament, 


2.  Proceedings  against,  for  not  de- 
livering up  booJEs  &c.,  on  going  out 
of  office,  717.    Arreit,l.\. 

n.  Gaol. 

1.  What  not  a  special  contract  for 
maintaining  city  prisoners  in  county 
gaol,  654.     Oaol,  I.  1. 

2.  Mandamus  to  pay  proportion,  654. 
Ooid,  I.  1.        '^^  "^    "^ 

ni.  Boundaries. 

Effect  of  enlargement  of  boundaries 
or  special  contracts,  654.  Qaol, 
I.  1. 

ly.  Corporation  books  and  documents. 

Proceedings  to  compel  dischai^ged 
officer  to  give  them  up,  717.  Ar- 
reii,  I.  1. 

MUSIC. 
Copyright  in,  577.     Copyright, 

MUTUALITY. 
Page  357.    MoMter  and  Servant,  I.  1. 

NEGLIGENCE. 

In  the  execution  of  an  ill^al  contract, 
767.     Contractor. 


NON  OBSTANTE  VEREDICTO. 
Suggestion  of  allegations:  Pleading,  TV. 

NON-RESIDENCE. 
See  Page  77L    Benefice,  hi. 

NOTICE. 
L  Judicial. 

1.  Of  documents  on  the  file  of  the 
Court  though  headed  in  a  different 
Court,  129.    Error,  1. 1. 

2.  Not  of  the  meaninff  of  a  term  in 
foreign  law  :  Soci^te^anonyme,  476. 
Action,  I.  1. 

8.  That  the  matter  stated  on  the  re- 


NOVELTY. 


PARTNER. 
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cord  coDstitutes  a  misuse '  or  an 
abuse  of  a  franchise,  856,  872. 
Charter,  I. 


II.  When 


necessary. 


That  application  to  make  a  rule  abso- 
lute will  be  with  costs,  475.  CoUi, 
I.  1. 

HL  Evidence  of  service. 

Indorsements  and  declarations  in  the 
course  of  business,  938.  Evidence. 
V. 

IV.  Absence  of. 

When  it  does  not  protect  in  bank- 
ruptcy, 35.    Bcmirupti  I*  1* 

V.  Conduct  with  notice. 

1.  Delivery  to  carrier  with  notice  of 
his  terms,  750.     Carrier,  I. 

2.  Mere  inaction  upon  notice,  364. 
Vendore,  II.  1. 

VI.  In  particular  instances. 

1.  Of  action,  915.    Action,  Vm.  1. 

2.  Of  proceedings  for  non-residence, 
771.    Benejice,  I.  1. 

3.  Limiting  carrier's  liability,  750. 
Carrier^, 

NOVELTY. 
Of  invention,  956.    Patent,  I.  1 . 

NUISANCE. 

Removal  under  stat.  11  &  12  Vict  c,  123. 

1.  Recoveryof  expenses,  188.  County 
Court,  Ih 

2.  Disputed  ownership,  188.  County 
Court,  IL 

OBJECTION. 
When  and  how  to  be  taken. 

To  costs  under  suspended  order,  84. 
Poor,  Xni. 

OFFICE. 
Title  to. 

Jurisdiction    of  county  court,  744. 

Clerk. 
VOL.  n.  3  X 


OFFICER. 

I.  Privileges. 

When  sued  for  unauthorised  acts  done 
bonft  fide  in  pursuance  of  statute, 
108.    Bona  Fidee. 

n.  Protection  of. 

When  executing  judgment  of  compe- 
tent tribunal,  768.    Abatement. 

ORDER. 

Finality  of  order  not  appealed  against, 
84.    Poor,  Xm. 

PARENT  AND  CHILD. 
I.  Emancipation,  440.    Poor,  XIL 
n.  Removeability,  440.    Poor,  XII. 

PARISH  CLERK. 
See  Page  744.     Clerk, 

PARLIAMENT. 

Registration  of  voters  :  remuneration  of 
town-clerk. 

The  town -clerk  is  not  entitled  to 
charge  the  overseers  of  norishes  for 
the  duties  which  he  performs  in  re- 
spect of  the  registration  of  parliament- 
ary voters  of  a  boroueh,  under  stat. 
6  &  7  Vict.  c.  18.  By  sect.  65  the 
parish  officers  are  to  repay  to  him  his 
"  expences  incurred ;"  but  these  words 
apply  only  to  such  moneys  as  be  has 
properly  expended,  not  to  remunera- 
tion for  his  labour.  Regina  v.  Hull, 
Oopemore  of  the  Poor,  182. 

PARTIES. 

Identity  of  parties  to  successive  arrests, 
717.    Arrest,  L  1. 

PARTNER. 

I.  What  is  or  is  not  a  partnership. 

A  provisional  committee  is  not,  287 
Contriinition. 

M.  k  B. 
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II.  Liability  for  acts  of  partner. 

For  deposits  received  by  partner  as 
attorney,  61.    Attorney,  I.  1. 

III.  Holder  of  shares  transferable  to 
bearer,  476..    Action,  I.  1. 

IV.  Bubble  company,  476.    Action^  1. 1. 

V.  Society  Anonyme,  476.    Action,  I.  1. 
YI.  Joint  stock  companies.     Company. 

PATENT. 

I.  Specification. 

1.  Construction  as  to  the  extent  of 
the  claim  of  invention. 

A  patentee,  describing  his  invention 
in  the  specification,  is  to  be  taken  to 
claim,  as  part  of  his  invention,  all 
which  he  describes  as  the  means  by 
which  it  is  to  be  carried  into  effect, 
unless  he  clearly  expresses  a  contrary 
intention.  Ln  an  action  by  a  patentee 
of  certain  improvements  in  machinery 
in  raising  and  impelling  water,  issues 
were  taken  on  the  plaintiff  being  the 
first  inventor,  and  on  the  novelty  of 
the  invention.  The  specification  de- 
scribed a  machine  in  which  water  was 
raised  and  impelled  by  the  action  of 
centrifugal  force,  through  the  revolu- 
tion of  a  hollow  wheel,  revolving  in 
manner  therein  described.  The  spe- 
cification did  not  shew  clearly  tfiat 
the  wheel  was  itself  not  claimed  as 
.  part  of  the  invention.  On  the  trial. 
It  appeared  that  the  raising  of  water 
by  centrifugal  force  acting  through 
the  revolution  of  a  hollow  wheel  was 
previously  known ;  but  there  was  evi- 
dence that  the  manner  in  which,  in 
the  plaintifiTs  machine,  it  revolved 
was  new.  The  learned  Judge  directed 
a  verdict  for  the  defendant  on  the 
two  issues  on  the  novelty. 

Held,  that  for  the  reason  above 
stated  the  direction  was  right,  as  the 
claim  must  be  taken  to  include  the 
wheel.     Teiley  v.  Easton,  956. 

2.  Material  parts  old,  and  not  dis- 
tinguished as  being  so,  956.  Ante,  1 . 

II.  Assignment. 

Survivorship  of  right  of   action   to 
surviving  assignee,  69.     Post,  IV. 


PAYMENT. 

ni.  Repeal. 

Implied  and  express  conditions :  pre- 
rogative, 856.     Charter,  I. 

IV.  Piratical  infringement. 

Imitation  of  a  material  part 

llie  specification  of  a  patent  for 
improvements  in  wheels  described  the 
invention  as  consisting  of  a  mode  of 
forming  a  wheel  of  one  solid  piece  of 
wrought  iron,  by  means  of  welding 
pieces  of  wrought  iron  together  so  as 
to  form  the  rim,  spoke  and  nave  into 
one  compact  mass. 

Defendants  used  a  wheel  made  by 
welding  pieces  of  wrought  iron  toge- 
ther so  as  to  form  a  single  compact 
piece  of  wrought  iron:  the  mode  of 
forming  the  nave  was  the  same  as 
that  in  the  specification ;  the  mode  of 
forming  the  rim  was  dififerent. 

Held  that,  it  appearing  that  the 
mode  of  forming  the  nave  was  a  mate- 
rial, new  and  useful  part  of  the  in- 
vention, the  use  of  it  by  defendants 
was  an  infringement  of  the  patent, 
although,  in  the  specification,  after 
describing  the  whole  structure,  the 
invention  was  stated  to  consist  in  the 
circumstance  of  the  centre,  boss  or 
nave,  arms  and  rim,  of  the  wheel 
being  wholly  composed  of  wrought 
iron  welded  into  one  solid  mass  **in 
manner  hereinbefore  described." 

Where  A.  and  B,  are  tenants  in 
common  of  a  patent  assi^ed  to  them, 
if  B.  dies,  actions  for  infringements 
committed  in  B*8  lifetime  survive  to 
A,,  who  is  entitled  at  law  to  recover 
the  whole  damages.  Smith  v.  T^e 
London  and  Norm  Western  Railway 
Company,  69. 

PAUPER  LUNATIC. 
See  Poor,  XIV. 

PAYMENT. 
I.  To  party. 

1.  Good,  though  court  fees  thereby 
avoided,  279.   County  Court,  \lLh 

2.  When  it  does  not  purge  contempt, 
271.     County  Court,  IX.  1. 


PIRACY. 
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n.  In  what  capacity. 

1.  Bj  garnishee,  605.    London. 

2.  By  executor  de  son  tort,  630.  JSxe- 
cutorsy  III. 

3.  As  agent  of  acceptor  or  as  indorser, 
459.    Bank,!. 

PIRACY. 
Of  part  of  an  invention,  69.    Patent^  TV, 

PLEA. 
Particular  pleas. 

1.  Plea  of  set  off  to  action  on  bond,  23. 
Bond,  I.  1. 

2.  That  defendant  is  only  a  surety  and 
plaintiff  has  given  time  to  principal, 
46.    BilU,  LI. 

3.  Illegality  of  the  covenant  sued  on, 
118.     Covenant,  I. 

4.  That  the  interest  on  money  secured 
by  the  bond  sued  upon  was  an 
annuity  the  grant  of  which  ought 
to  have  been  enrolled,  374.  An- 
nuity, I.  1. 

5.  Insolvency  of  indorser,  395.  Bitb^ 
VL 

6.  Insolvency  of  plaintiff,  406.  Debtor, 

7.  That  the  defendant  refused  to  re- 
store plaintiff's  goods  because  they 
were  demanded  for  an  unlawful 
purpose,  793.    Distress,  II. 

PLEADING. 
I.  Admission  by  pleading. 

By  pleading  a  justification  to  trespass 
qu.  cl.  fr.,  plaintiff^s  possession  is 
admited,  132,  148.    Jmne,  I.  1. 

IL  Premature  allegation. 

What  is  not  one,  406,  418.  Debtor, 
ILL 

III.  Illegality. 

The  connection  of  the  covenant  sued 
on  with  the  illegal  purpose,  how  to 
be  shewn,  118.    Covenant,  I. 


IV.  Suggestion  of  omitted  allegations, 
under  the  common  law  procedure 
act. 

1.  The  affidavits  must  clearly  make 
out  the  fact  to  be  suggested,  46. 
BUU,  L  1. 

2.  Whether  thev  must  shew  that  the 
pleading  will  probably  be  good 
when  amended,  46.    BiUs,  I.  1. 

V.  Pleading  and  demurring. 

At  what  period  the  Court  ceases  to 
have  power  to  postpone  trial  of 
issues  m  fact,  216.    Action,  I.  2. 

POOR. 

I.  Poor  Law  Commissioners*  Rules. 

When  only  directory,  809.  Post,  IX. 
1. 

n.  District  auditor. 

Power  to  disallow  and  surcharge  not- 
withstanding a  local  act. 

By  a  local  and  personal  Act  (6  G,  4. 
c.  cixxv.)  provision  was  made  for 
electinjr  governors  and  directors  for 
the  relief  of  the  poor  and  for  the 
watching  and  lighting  of  a  district, 
consisting  of  one  parish  and  part 
of  another ;  and  tli«  governors  and 
directors  were  empowered  to  elect 
auditors  for  the  purpose  of  auditing 
the  accounts  of  the  district.  The  go- 
vernors and  directors  were  empowered 
to  make  rules  for  the  application  of 
moneys  to  be  raised  under  the  Act ; 
to  brmg  or  defend  actions  affecting 
the  property  vested  in  them  under  the 
Act,  or  relating  to  the  due  execution 
of  the  Act ;  and  to  meet  and  ascertain 
the  amount  necessary  to  be  assessed 
for  the  purposes  of  the  Act,  which 
amount  toe  inhabitants  were  to  raise 
by  rate.  The  governors  and  directors 
were  also  empowered  to  appoint  a 
clerk,  and  to  make  such  allowance  to 
him  and  their  other  officers  as  they 
should  think  proper.  Auditors  were 
also  to  be  elected  by  the  inhabitants, 
who  were  to  meet  half  yearly,  at  least, 
and  were  empowered  to  appeal  against 
any  part  of  the  accounts  of  which  they 
should  disapprove.  Afler  the  passing 
of  this  Act,  the  Poor  Law  Commis- 
3x2 
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sioners  included  the  district  within 
one  of  several  unions  comprised  in  the 
N,WM.  District,  for  which  last  dis- 
trict they  appointed  an  auditor  under 
Stat.  7  &  8  Vict,  c.  101.  s.  32.  'J  he  last 
mentioned  auditor  disallowed  part  of 
a  bill  of  costs,  paid  by  the  governors 
and  directors  to  their  clerk,  and  sur- 
charged three  of  the  governors  and 
directors  with  the  amount  disallowed. 
Held,  that  he  had  power  so  to  dis- 
allow and  surcharge,  notwithstanding 
the  provisions  of  the  local  Act.  Re- 
gina  V.  Tyrwkittf  77. 

in«  Audit  district. 

Where  part  of  the  district  is  under  a 
local  act,  77.   Ante,  II. 

rV.  Rateable  property :  statutory  ap- 
propriation to  public  purposes. 

Liability  to  poor  rate  when  not  ex- 
cluded. 

The  Trustees  of  Birkenhead  Docks 
are  empowered,  by  statute,  to  take 
lands  by  purchase,  &c.,  to  construct 
works,  to  resell  or  lease  land  not 
wanted,  to  impose,  within  a  certain 
amount,  such  rates  for  vessels  using 
their  dock  as  they  may  think  proper, 
and  to  vary  these  rates,  and  to  lease 
their  wharfs,  quays,  &c.  They  are  also 
empowered  to  borrow  money  on^  se- 
curity of  the  rates.  All  sums  received 
from  rates,  or  the  sale  or  rents  of  land, 
are  to  be  laid  out  by  them  in  defray- 
ing the  costs  of  the  works,  paying 
officers  and  servants,  carrying  toe  Act 
into  execution,  and  payins  the  interest 
and  principal  of  moneys  borrowed. 

Held :  tnat  they  wei*e  rateable  to 
the  poor  in  respect  of  their  premises : 

For  that,  assuming  that  the  pur- 
poses to  which  all  the  sums  are  ap- 
propriated by  the  statute  are  public,- 
still  it  did  not  appear  that  the  rates 
must  be  kept  down  so  as  only  to  meet 
such  appropriation ;  and  therefore  it 
could  not  be  considered  that  the  Le- 
gislature had  absolutely  disposed  of 
all  the  proBts  to  purposes  other  than 
the  poor-rate,  or  that  the  poor-rate 
might  not  properly  be  paid  before 
ascertaining  the  sum  wnich  would 
be  wanted  for  such  other  purposes. 
Birkenhead  Dock  Trustees  t.  Birken- 
head Overseers,  148. 


v.  Beneficial  occupation:   public  pur- 
poses. 

1.  Model  School,  occupied  for  public 
purposes. 

Lands  were  purchased  by  the  Lords 
Commissioners  of  Her  Majesty's  Trea- 
sury on  behalf  of  the  Lords  of  the 
Committee  of  Council  on  Education, 
for  the  purpose  of  establishing  a  nor- 
mal and  model  school,  and  were  con- 
veyed to  a  trustee  for  them.  The 
premises  were  occupied  as  a  normal 
school.  A  Principal  and  masters  were 
appointed,  who  resided  on  the  pre- 
mises. Part  of  tiie  lands  were  let; 
and  the  proceeds,  together  with  annual^ 
payments  from  the  scholars,  were  car-  * 
ried  to  the  general  funds  of  the  school, 
but  were  not  sufficient  to  defray  the 
expences;  and  the  deficiency  was  made 
good  by  the  Committee  of  Council  out 
of  the  money  voted  by  Parliament  for 
the  promotion  of  public  education. 

Held  :  that  the  premises  were  liable 
to  the  poor  rate,  as  there  was  a  be- 
neficial occupation :  and  that,  though 
the  premises  were  occupied  for  a 
public  purpose,  and  the  expences  were 
defrayed  out  of  the  public  revenue, 
those  circumstances  did  not  afford 
a  ground  of  exemption.  Regina  v. 
Temple^  160. 

2.  Occupation  by  trustees  for  public 
purposes,  148.    Ante,  IV. 

3.  Expences  partly  paid  by  public, 
160.   Ante,  I. 

Yl.  Expences  charged  on  poor  rate. 

Expences  incurred  by  town  clerk 
on  parliamentary  registration,  182. 
Parliament. 

VII.  Binding  of  parish  apprentices. 

Poor  Law  Commissioners*  r^ulations, 
809.    Past,  IX.  1. 

VIII.  Settlement :  wife  and  unemanci- 
pated  children. 

Consequence  of  the  husband  losing 
his  settlement,  803.   Post,  X. 

IX.  Settlement  by  i^prenticeship. 
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1.  Presumption  of  compliance  with  the 
Poor  Law  Commissioners*  Rules. 

By  Rules  of  the  Poor  Law  Com- 
missioners under  stat.  4  &  5  WA,  c.  76. 
«.  15.  and7  &  8  Vict  c.  101.  s.  12., 
respecting  the  binding  of  poor  chil- 
dren apprentices,  it  •  was  ordered : 
That  no  child  should  be  bound  who 
could  not  write  his  own  name  ;  That 
no  person  above  the  age  of  fourteen 
should  be  bound  without  his  consent ; 
That  no  child  under  the  age  of  sixteen, 
should  be  bound  without  the  consent 
of  his  father,  or,  if  his  father  was  dead, 
or  disqualified  (as  after  specified)  to 
consent,  or  if  the  child  should  be  a 
bastard,  without  the  mother  s  consent, 
if  living;  and  then  disqualifications 
of  the  parent  were  specified ;  and,  in 
the  case  of  the  mother  being  so  dis- 
qualified, no  consent  was  to  be  re- 
quired ;  That  the  indenture  should  be 
executed  in  duplicate  by  the  master 
and  guardians  (or  person  authorized 
to  do  so),  and  should  not  be  valid  un- 
less signed  by  the  apprentice  without 
aid  in  the  presence  of  the  guardians, 
and  the  consent  of  the  parent,  where 
requisite,  should* be  testified  by  the 
parent's  signature  or  mark,  and,  where 
such  consent  was  dispensed  with  (as 
above  provided),  the  cause  should  be 
stated  at  the  foot  of  the  indenture  ; 
That  any  justice  ordering  or  allowing 
the  binding  should  certify,  at  the  foot 
of  the  indenture,  that  he  had  ascer- 
tained that  the  rules  had  been  com- 
plied with. 

Held:  1.  That  these  Rules,  except- 
ing that  as  to  the  signature  by  the 
apprentice,  were  directory  only,  and 
non-compliance  with  them  did  not 
make  the  indenture  void. 

2.  That  the  apprentice's  consent, 
though  he  be  above  the  age  of  four- 
teen, need  not  appear  on  the  face  of 
the  indenture  otnerwise  than  by  his 
signing. 

3.  That  the  fact  of  such  consent 
would  be  assumed  in  default  of  proof 
of  non-consent,  both  from  the  ordinary 
presumption  that  all  things  were  duly 
performed,  and  from  that  arising  from 
the  justice's  certificate  at  the  foot  of 
the  indenture. 

4.  That,  in  default  of  proof  to  the 
contrary,  the  execution  of  the  inden- 


ture in  duplicate  would  be  assumed 
from  the  same  presumptions. 

5,  That,  no  consent  of  the  parents, 
or  ground  of  dispensation,  appearing 
on  the  indenture,  it  would  be  assumed 
that  both  were  dead,  and  so  no  consent 
or  dispensation  requisite,  from  the 
same  presumptions. 

So  held,  on  an  appeal  against  a 
removal  founded,  upon  a  settlement 
gained  under  the  indenture.  Regina 
V.  Si.  Mary  Magdalen,  Bermondtey, 
809. 

2.  Presumption  of  proper  consents, 
809.    AfOe,  1. 

3.  Burthen  of  proof,  809.    Afde,  1. 

X.  Settlement  by  estate. 

Extinction  by  ceasing  to  inhabit  with- 
in ten  miles :  desertion  of  family. 
If  a  man  settled  in  a  parish  by  estate, 
ceases  to  inhabit  within  ten  miles, 
and  so  loses  his  settlement  there, 
under  sect.  68  of  stat.  4  &  5  W,^,c. 
76.,  his  wife  and  unemancipated  chil- 
dren must  follow  his  settlement.  If 
he  have  none,  or  none  known,  they 
nevertheless  cannot  be  removed  to 
such  parish. 

So  neld,  in  a  case  where  the  man 
had  deserted  the  wife  and  children, 
and  could  not  be  found.  Regina  v. 
LlanMaintfraid,  803. 

XL  Removeability :  five  years'  residence. 

How  to  be  taken  advantage  of  against 
an  order  for  costs  ot  suspended 
order,  84.     Post,  XIII. 

Xn.  Removeability :  members  of  family. 

Unemancipated  child  after  break  in 
residence  by  father. 

F,  resided  with  her  father  and  as 
part  of  his  family  in  the  parish  of  B. 
until,  being  then  under  the  age  of 
sixteen,  she  was,  in  1847,  taken  into  the 
workhouse  of  B,,  and  remained  there 
receiving  relief  from  B.  till  1852.  At 
this  time  the  father  was  settled  in  A.: 
but,  having  resided  in  B.  for  more 
than  five  years,  was  irremoveable  from 
B,  In  1848,  F.,  being  still  in  the 
workhouse,  attained  sixteen.  In  1849, 
jp.'s  father  quitted  the  parish  of  B, 
In  1852,  F.  became  lunatic,  and   was 
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removed  from  the  workhouse  of  B.  to 
a  lunatic  asylum.  On  appeal  against 
an  order  of  two  justices,  on  the  guar- 
dians of  the  Union  comprising  3..,  to 
pay  to  the  f^uardians  of  the  Union 
comprising  B.  the  expenses  of  the 
lunatic,  the  Sessions  confirmed  the 
order,  subject  to  a  case  stating  the 
above  facts. 

Held :  that  Jl,  being  unemancipated 
and  an  infant,  though  above  sixteen, 
had  the  same  status  of  removeability 
as  her  father;  and  that,  he  having 
quitted  B.  in  1849,  she  then  ceased  to 
be  irremoveable  under  stat.  9  &  10 
Vict.  c.  66.  8.  1 . ;  and  the  order  was 
confirmed.  Regina  v.  St  Ann,  Black- 
/riarSf  440. 

XIII.  Suspended  order :  costs. 

Objection  of  irremoveabilityhow  avail- 
able. 

An  order  of  removal  was  suspended ; 
but  afterwards,  the  pauper  having 
died,  the  suspension  was  taken  oflf,  and 
an  order  was  made  for  costs,  under 
Htat.  S5  O.  3.  c,  101.  s.  2.,  upon  the 
parish  to  which  the  removal  had  been 
made.  Neither  order  was  appealed 
against.  After  the  time  for  appeal 
had  expired,  application  was  made  to 
a  magistrate  for  a  distress  warrant, 
the  costs  having  been  demanded  and 
not  paid.  On  the  hearing,  it  was  ob- 
jected that,  since  the  expiration  of  the 
time,  the  parish,  to  which  the  removal 
was  ordered,  had  discovered  that  there 
had  been  a  five  years'  residence  in  the 
removing  parish,  under  stat.  9  &  10 
Vict.  c.  66.  The  magistrate,  on  this 
objection,  refused  the  distress  warrant. 

Held,  that  he  was  bound  to  issue  it, 
the  objection,  if  valid,  being  one  which 
could  be  taken  only  by  appeal  against 
the  order  for  costs.    He  WiUiamSy  84. 

XIV.  Lunatic  Paupers. 

Removeable  or  irremoveable,  440. 
Ante,  Xn. 

POSSESSION. 
I.  Generally. 

1.  Of  the  surface,  raises  presumption 
of  possession  of  the  minerals,  132, 
144.    Mine,  1,1. 


2.  By  copyholder,  132.    Mine^  I.  1. 

3.  How  long  it  continues,  132,  148. 
Mine,  I.  1. 

4.  Rateability  in  respect  of,  148.  Poor, 
IV. 

5.  Of  immediate  term  of  years  granted 
by  remainderman,  331.   Lease,  L 

II.  Resumption  of. 

Distinguished  from  a  mere  entry,  641, 
6-52.     Limitation,  I.  1.     . 

in.  Pleading. 

Admission 
132. 


ssion   by  justifying  a  trespass, 
1,  147.    Mine,  I.  1. 


PORT  DUES. 

I.  Construction  of  charter,  427,  428  o. 
Charter,  II.  1.    V.  1. 

n.  Exemptions,  382.     Bjonugaie  Ear' 
hour. 


POSTPONEMENT. 

Of  trial  of  issues  in  fact  until  the  issues 
in  law  are  disposed  of,  216,  269.  Ac- 
tion,  I.  2. 


POWER. 

Discretionary  or  ex  debito  justitise. 

To  grant  costs  in  cases  of  concurrent 
jurisdiction  with  county  courts, 
206,  210.     Costs,  II. 

PRACTICE. 

See  the  following  titles : 

Action.  Affidavit.  Arbitration.  Ar" 
rest.  Attorney.  BaU.  Bond.  Cer- 
tificate.  Certiorari.  CommitmenL 
Contempt.  Conviction.  Costs.  County 
Court.  Debtor.  Demurrer.  Detainer. 
Discharge.  Error.  Evidence.  Ex- 
ecution.  Fiat.  Foreign  Attachment. 
Habeas  Corpus.  Imnrisonment.  Judge. 
Judgment.  Jury.  Justice  of  the  Peace. 
Mandamus.  Notice.  Payment.  Plead' 
ing.  Prohibition.  Reeognizanee.  Scire 
^Kias.    Sunday.     Time.    Witness. 


PREAMBLE. 
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PREAMBLE. 
Of  statute,  374,  380.    Annuity,  I.  1. 

PRESUMPTION. 

1.  Omnia  rit^  esse  acta,  809.  Poor, 
IX.  I. 

2.  From  signature  of  infant  party, 
809.    Poor,  IX.  L 

3.  From  justices'  certificate,  809. 
Poor,  IX.  1. 

4.  From  nothing  appearii^  on  an  in- 
denture, 809.    Poor,  IX.  1. 

5.  Of  due  execution  of  parish  inden- 
ture, 809.    Poor,  rX.  L 

6.  Of  liability  of  legal  owner,  301. 
Shipping,  III.  1. 

7.  That  the  possession  of  the  minerals 
follows  that  of  the  surface,  132. 
Mine,  L  1. 

8.  As  to  encroachment  by  tenant  on 
the  land  of  a  stranger,  349.  JSn- 
croachment,  I.  1 . 

9.  Of  a  state  of  facts  consistent  with 
the  validity  of  an  indenture,  809. 
Poor,  IX.  1. 


PRICE. 

Recovering  back,  on  failure  of  consider- 
ation, 849.    Bills,  IV.  1. 


PRIMAGE. 

See  pages  427,  428  n.     Charter,  11.  1. 
V.l. 


PRINCIPAL  AND  AGENT. 
See  Agent, 

PRINCIPAL  AND  SURETY. 
See  Surety. 

PRISONER. 
I.  In  criminal  cases. 


1.  Discharge  pending  error,  129.  Er- 
ror, I.  ] . 

2.  Recommittal  for  defect  in  recogni- 
zance, 129.    Error,  I.  1. 

n.  See  also  Debtor,    Habeas  Corpus. 

PRIVITY. 

I.  Of  estate. 

The  possession  of  one  joint  tenant  the 
possession  of  all,  132.    Mine,  I.  1. 

n.  Of  contract.     Contract,  YTL. 

PROCESS. 
Nature  of. 

Civil  or  criminal,  717.     Arrest,  I.  1. 

PROCUREMENT. 

Malicious  procurement  of  breach  of  con- 
tract, 216.    Action,  I.  2. 


PROHIBITION. 

live   applications  ii 
courts,  669.     County  Court,  IV. 

[.  To  judge  of  ( 
County  Court,  I. 


I.  Successive   applications  in  different 
^'\    Cot        ^        ™ 

II.  To  judge  of  County  Court,  573. 
^          Cot      ' 


PROMISE. 
Implied,  287.     Contribution. 

PROOF. 
Election  by,  176.    Bankrupt,  III. 

PROSPECTUS. 

Of  Bubble  Company. 

Remedy  for  damage  from  fraudulent 
misrepresentations  in,  476.  Action. 
LI. 

PROTECTION. 

Of  officers  acting  under  erroneous  con- 
viction by  competent  tribunal,  748. 
Ab€Uement. 
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PROVISIONAL  ASSIGNEE. 
See  pages  739,  790.    Debtor^  I. 

PROVISIONAL  COMMITTEE. 
See  page  287.     ContribtOion. 


PUBLIC  HEALTH  ACT. 

Exemptiona  from  ratiog. 

The  proviso  in  sect.  88  of  the  Pub- 
lic Health  Act,  1848  (11  &  12  Ftc/.c. 
63.,  that,  if  any  kind  of  property  be- 
fore the  passing  of  the  Act  nas  been 
exempt  from  rating  by  any  Local  Act, 
in  respect  of  purposes  for  which  dis- 
trict rates  may  oe  levied  under  the 
Public  Health  Act,  1848,  the  same 
kind  of  property,  in  respect  of  the 
same  purposes,  and  to  the  same  ex- 
tent, shall  be  exempt  from  district 
rates  under  the  last  mentioned  Act), 
applies  only  to  exemptions  in  respect 
of  the  nature  of  the  property.  Not, 
therefore,  to  property  exempt,  under 
a  local  Act,  in  respect  merely  of  its 
locality.  Although  the  property,  so 
locally  situate,  was  exempt  from  poor 
rate.  Tait  v.  Carlisle  Local  Board  of 
Healthy  492. 

PUBLIC  HOUSE. 
See  Innkeeper, 

PUBLIC  PURPOSES. 
See  pages  148,  160.    Poor,  IV.  V. 

PURCHASE. 
See  Vendors  and  Purchasers. 

PUTATIVE  FATHER. 
See  Bastard. 

QUALIFICATION. 

Of  justices  of  the  peace,  452.    Justice  of 
the  Peace,  I. 


QUANTITY. 

Construction  of  contract  as  to,  836.   Ven- 
dorsji. 


QUEEN'S  BENCH. 

Court  of. 

Its  jurisdiction  over  its  own  records, 
739.    Debtor,  I. 


QUOTA. 
Oflandtax,  694.    Laid  Tax. 

RAILWAY. 

I.  Mode  of  executing  works. 

Doing  as  little  damage  as  can  be,  4^. 
Mandamus,  II. 

II.  Bridges  carrying  roads  over  rail- 
ways. 

What  not  a  turnpike  road,  466.  Man' 
damus,  II. 

III.  Railways  joining  each  other :  regu- 
lations by  arbitration. 

1.  Speed  and  number  of  trains. 

Declaration  by  the  U.  Bmboay 
Company  against  the  C  BaUway  Com' 
pany,  stated  that  the  plaintiflis  were 

?roprietors  of  and  carriers  over  the 
7.  Bailway,  and  defendants  of  and 
over  a  railway  from  London  to  Col' 
Chester  (the  C.  Bailway) :  that  the 
railways  joined  at  Ccichester;  that 
differences  had  arisen  between  plain- 
tiffs and  defendants  as  to  what  ar- 
rangements should  be  made  by  them, 
respectively,  for  affording  proper  faci- 
lities, conveniences  and  accommoda- 
tion for  the  interchange  and  trans- 
mission of  traffic  from  one  railway  to, 
upon  and  along  the  other:  that  by 
statute  it  was  enacted  that,  if  plaintiffs 
or  defendants  should  so  require,  with- 
in fourteen  days  after  notice,  it  should 
be  referred  to  arbitration,  in  the 
manner  provided  by  The  Companies 
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Clauses  Consolidation  Act,  1846,  with 
res^t  to  settlement  of  disputes  bj 
arbitration,  to  determine  what  arrange- 
ments should  be  made  bj  plaintiffs 
and  defendants,  or  either  of  tnem,  for 
afibrdins  proper  facilities  and  oonye- 
nience  for  tne  conveyance  and  all 
other  accommodation  of  passengers, 
animals  and  goods,  to  be  conveyed  from 
the  27.  Bailwcnf^  or  any  part  thereof, 
upon  and  along  the  C.  naUway^  be- 
tween London  and  Colchester  or  any 
part  thereof,  and  from  the  C  BaUway 
between  London  and  Colchester  or  any 
part  thereof,  and  upon  and  along  the 
U,  BaUway  y  or  any  part  thereof;  and 
to  determine  the  terms  and  conditions 
on  which  such  use,  conveyance  and 
accommodation  should  be  afforded ; 
and  generally  to  determine  all  matters 
incident  to  the  arrangements  before 
mentioned,  or  which  mi^ht  be  neces- 
sary or  expedient  for  giving  effect  to 
the  same  :  and  that  it  should  be  com- 
petent for  the  arbitrators  to  order  and 
direct  plaintiffs  and  defendants  to  do 
all  sucn  acts  as  might  be  necessary 
and  expedient  for  carrying  the  ar- 
rangements into  effect,  and  to  deter- 
mine that,  for  each  default,  the  Com- 
pany in  default  should  pa^  to  the 
other  such  sum,  by  way  of  liquidated 
damages,  as  the  arbitrators  might 
appoint :  such  damages,  if  above  60/., 
to  be  recoverable  in  any  Court  of 
competent  jurisdiction :  provided  that 
neitner  Company  should  be  authorized 
to  run  locomotives  on  the  line  of  the 
other. 

Held  that  the  arbitrators  had  power 
to  order : 

1.  That  the  defendants  should  run 
every  day,  except  Smdays,  an  express 
tram  from  the  Colchester  Junction  to 
their  London  station,  departing  at  10 
A.M.  and  arriving  at  half  past  11  a.m., 
stopping  at  three  intermediate  sta- 
tions; which  was  admitted  to  be  a 
speed  of  thirty  six  miles  per  hour. 
For  that  the  times  of  departure  and 
arrival  were  circumstances  which  pro- 
perly made  part  of  the  arrangement, 
and  the  Court  could  not  intend  that 
the  speed  was  improper,  in  the  absence 
of  any  allegation  to  that  effect.  And 
that  it  was  no  objection  that  the  award 
did  not  limit  the  time  during  which 


the  arrangement  was  to  continue,  as 
new  regulations  might  be  made,  under 
the  arbitration  clause,  from  time  to 
time. 

2.  That  the  defendants  should  run 
an  express  train,  with  specified  times 
of  departure  and  arrival,  from  their 
London  station  to  the  Colchester  Junc- 
tion. 

3.  That  the  defendants  should  con- 
vey, from  the  U,  Eailway,  on  the  C 
Bailway,  the  carriages  and  luggage 
vans,  which  had  been  used  on  the  U. 
Railway  for  the  passengers  brought 
thereon  to  Colchester,  to  London  for 
the  conveyance  of  such  passengers  and 
their  lucgage. 

So  held,  upon  demurrer,  to  a  decla- 
ration for  the  liquidated  damages  for 
non-compliance  with  the  above  or- 
ders. Jaastem  Union  Eailtoay  Corn* 
pony  V.  Eastern  Counties  MaUway 
Company^  630. 

2.  Carriages  and  luggage  vans,  230. 
Ante,  1. 

IV.  User  by  other  parties. 

Remedies  of  the  company  for  the  use 
of  uncertificated  engines,  793.  Dis- 
tress, II. 

y.  The  business  of  the  company  as  car- 
riers. 

1.  The  scope  of  such  business,  822. 
Carrier,  II. 

2.  The  authority  of  their  servants,  822. 
Carrier,  11. 

3.  Warehousing,  822.    Carrier,  II. 
VI.  The  company's  servants. 

1.  Duty  to  have  suflicient  servants  to 
meet  ordinary  exigencies,  822.  Car- 
rier,  II. 

2.  Authority  without  seal,  822.  Car- 
rier,  11. 

3.  Conversion  by  officer's  refusal  to 
deliver,  822.     Carrier,  II. 

RAMSGATE  HARBOUR. 
Exemption  from  dues. 
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RECEIPT. 


REMEDY. 


Stat.  32  O.  3.  c,  74.  «.  14.,  exempting 
coasting  Tesselfl  from  paying  the 
does  to  Bamsgaie  Harbour  in  re- 

rt  of  more  than  one  Tojf^  in 
year,  includes  coasting  vessels 
carrving  only  coaL  Moore  v.  Shep' 
A«rd,382. 

RECEIPT. 

Acts  equivalent  to. 

Acceptance  and  retention  of  bill  of 
lading,  364.     Vendors,  II.  } . 

RECOGNIZANCE. 

I,  Heading. 

In  a  different  court,  129.    Error,  1. 1. 

II.  Condition. 

1.  On  discharge  pending  error  in  cri- 
minal cases,  129.    Error,  I.  1. 

2,  Apprehension  and  recommittal  for 
defect,  129.    Error,  1.  1. 

ni.  How  brought  before  the  Court. 

Noticed  when  on  the  files  of  the  Court, 
though  entitled  in  a  different  Court, 
129.    Error,  I.  1. 

rV.  Estreating,  176.    Banhrvpt,  III. 

REFUSAL. 

To  deliver  goods  demanded  for  a  tor- 
tious purpose,  793.     Distress,  II. 

REGISTRATION. 

I.  Parliamentary,  182.     Parliament, 

II.  Ship's  register,  301.  Shipping,  JI1.1 

in.  Of  new  publications,  577.     Copy- 
right. 


REHEARING. 

In     insolvency,     192,     196. 
Court,  VL 


County 


REMAINDER. 


I.  Estate  in. 


Qualification  by,  452.  Justice  of  the 
Peace,  I. 

IL  How  far  the  contingency  extends. 

1.  On  default  of  all  issue  to  whom  pre- 
ceding remiunders  are  limited,  970. 
Estate,  I. 

2.  When  not  cut  down  by  subsequent 
proviso  for  failure  of  issue,  27. 
l^etfise,  I. 

HL  Lease     by    remiunderman,     331. 
Lease,  I. 

REMEDY. 

I.  Ex  debito  justitise. 

1.  When  to  be  enforced  within  a  rea- 
sonable time,  206.     Costs,  II.  I. 

2.  Application  when  not  too  late,  213. 
CosU,  IL  13. 

3.  Effect  of  acquiescence  in  wrong  de- 
cision, 206.     Costs,  II.  1. 

n.  Specific. 

Exclusion  of  all  others  by,  188. 
County  Courts  II. 

in.  Cumulative. 

1.  Wlien  statutory  remedy  does  not 
take  away  common  law  right,  793. 
Distress,  II. 

2.  Proviso  for  forfeiture  of  a  franchise, 
856.     Charter,  I. 

rV".  Alternatives. 

1.  At  law  or  in  ec^uity:  surety's  re- 
medy for  time  given  to  prmcipal, 
46.    Bills,  I.  I. 

2.  Appeal  or  opposing  the  issuing  of  a 
distress  warrant,  84.    Poor,  XTTT. 

3.  Cross-action  or  set-off,  23.  Bond, 
LI. 

v.  In  particular  instances. 

1.  For  damages  sustained  from  frau- 
dulent misrepresentations  in  pro- 
spectus of  bubble  company,  476. 
Action,  I.  1. 

2.  For  imnrisonment  of  insolvent  in 
wrong  place,  1.    Debtor,  IV. 


REMAND. 


SEAL. 
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3.  For  recovery  of  expeoces  under 
nuisances  removal  act,  188.  County 
Court,  II. 

REMAND. 
Of  insolvent  debtor,  1.    Debtor ,  IV. 

RElSrUNCIATION. 

Of  executory  contract,  678.     Contract^ 
IV.  1. 

REPAIR. 

I.  Of  premises  let  from  year  to  year, 
845.    Landlord  and  Teruntt,  I  A. 

n.  Of  ship,  liability  for,  301 .    Shipping, 

m.  I. 


REPLICATION. 

In  particular  instances. 

Revesting  of  insolvent's  property  on 
discharge  by  detaining  creditor 
without  adiudication,  395.  BiUs, 
VI.    406.  Debtor,  II.  I. 

REPRESENTATION. 

False  representation  by  party  knowing 
the  falsehood. 

1.  In  public  prospectus  of  bubble 
company,  476.    Action,  I.  1. 

2.  What  is  a  representation  of  fact, 
476.    Action,  I.  1. 

3.  Where  neither  intended  to  be  acted 
on  nor  acted  on,  1.    Debtor,  IV. 

REPRESENTATIVES. 
See  Executors  and  Admimstraton. 

RESIDENCE. 

Proceedings  to  compel,  771.    Benefice, 
Ll. 

RESTRAINT  OF  TRADE. 
See  Trade, 


REVENUE. 
Land  Tax,  694.    Land  Tax. 

REVERSION. 
Lease  carved  out  of,  331.    Lease,  I. 

REVOCATION. 
Of  charter,  856.     Charter,  I. 


SALE. 


See  Vendors. 


SATISFACTION. 
Entering,  739.    Debtor,  I. 

SCHOOL. 

Model  school,  rateability,  160.    Poor^ 
V.  1. 


SCIRE  FACIAS. 

I.  Fiat    of    Attorney    General,    856. 
Charter,  L 

n.  To  repeal  a  charter,  856.     Charter, 


SCOTLAND. 

I.  Proceedings  in  Scottish  Courts. 

Interim  decree  for  execution  pending 
appeal,  14.    Foreign  Judgment, 

n.  Action    on    judgment    in    Scottish 
Courts,  14.    Foreign  Judgment, 

SCRIVENER. 

The  business  of,  how  it  differs  from  that 
of  an  attorney,  61.    Attorney,  1,  1. 

SEAL. 

Authority  from  corporation  when  suffi- 
cient without  seal,  822.     Carrier,  II. 
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SEDUCTION. 


SHIPPING. 


SEDUCTION. 

Of  person  engaged  as  a  dramatic  per- 
former, 216.    ActioHy  1. 2. 

SEQUESTRATION. 

I.  For  nonresidence :  proceedings,  771. 
Benefice^  I.  1. 

II.  Year  how  computed,  771.   Benefice, 

1.1. 


SERVANT. 
See  Master  and  Servant, 

SET  OFF. 

I.  When  it  cannot  be  pleaded. 

To  action  on  indemnity  bond,  23. 
Band,  I.  1. 

U.  What  the  plea  must  shew. 

The  amount  due  on  the  bond  pleaded 
to,  23.    Bond,  L  I. 

SHIPPING. 

I.  Register. 

1.  Effect  of  vendor  leaving  his  name 
on  the  register,  301, 31 1, 31 9.  Past, 

m.  1. 

2.  Effect  of  owner  permitting  a  person 
to  be  registered  as  master,  301. 
Post,  III.  1. 

II.  Owner. 

1.  Beneficial  and  legal,  301.  Post, 
III.  1. 

2.  Evidence  of  credit  being  given  to, 
301.    Post,llI.l. 

III.  Liability  for  repairs. 

1.  Order  given  by  master:  evidence 
of  credit  being  given  to  owner. 

PlaintiffT  supplied  new  running  riff- 

ftnff  to  the  ship  P.,  then  lying  in 
ocK,  on  the  order  of  T.,  who  was  on 
board  and  acting  as  her  master.    This 


new  running  rigging  was  necessary  for 
her  outfit.    De^ndant  was  registered 
as  owner  of  the  ship;  and  T.  was 
registered  as  master.    Plaintiff*,  about 
the  time  he  supplied  the  goods,  in- 
spected the  register.  Defendant  after- 
wards   sent    the  vessel    on    another 
voyage  witl)  a  different  captain  aboard, 
and  carrying  with  her  all  the  rope 
which  plaintiffT  had  sent  for  the  run- 
ning rigging,  most  of  it  worked  up, 
but  some  not.     Plaintiff'  made  out  an 
invoice,  debiting  ''  Captain  T.  and  the 
owners,**  and  demanded  payment  from 
defendant,  who  denied  his  liability. 
Defendant  proved,  on  the  trial,  that 
he  had  made  an  agreement  to  sell  the 
ship  to   O.,  to  be  employed  as  an 
emigrant  ship,  defendant  to  repair  her 
so  as  to  be  approved  by  the  Emigra- 
tion Commissioners,  and  O.  to  pay  the 
price    out    of  the   freight.     T.  was 
appointed  master  by  O. ;  and  defend-  ' 
ant  never  saw  him  or  de:(ired  him  to 
order    anything    for  the   ship :    but 
there  was  evidence  that  T.  was  put 
on  the  register  with  defendant's  con- 
currence,   and    that,  whilst   T.  was 
acting  as  master,  defendant  kept  con- 
current possession  of  the  vessel,  and 
executed  some  other  repairs,  and  also 
paid  the  dock  dues ;  and  that  the  new 
running    rigging   ought,    under    the 
agreement,  to  have  been  supplied  by 
him,  the  Emigration  Commissioners 
having  condemned  the  old  running 
I'igging*    Defendant  not  being  satis- 
fied as  to  payment  by  O.,  and  the 
agreement  not  being  binding  under 
the  Registration  Acts  (as  it  did  not 
recite  the  certificate  of  registration), 
took  exclusive  possession  of  the  vessel. 
On  these  facts  the  case  was  left  to 
the  jury,  who  found  for  the  plaintiffl 
Held:   that    there    was   evidence, 
under  these  circumstances,  to  go  to 
the  jury  that  the  plaintifiTsuppliM  the 
new  running  rigging  on  the  credit  of 
the  defendant,  and  that  defendant  had 
given  T,  authority  to  pledge  defend- 
ant's credit  for  the  rigging  so  supplied. 
Per  Lord  Gamoftetf  C.  J.,  Wightman 
and   Cromnton  Js.    Erie  J.  dissen- 
tiente.    Frost  v.  Oliver,  301. 

2.  EffTect  of  names  appearing  on  r^is- 
tor,  301.     AnU,\, 


SIDE  BAR  RULE. 
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IV.  Master. 

1 .  Authority  to  bind  the  owners,  301, 
305,  319.    Ante,  III.  1. 

2.  Appointed  hj  vendee  and  regis- 
tered with  privity  of  vendor  ander 
an  imperfect  contract  of  sale  which 
goes  off,  301.    AfUe,  UL  1. 

y.  Coasting  vessels. 

Exemptions  from  harbour  dues,  382. 
RamsgaU  Harbour.    II.  1.  Y.  1. 

VI.  Harbour  dues. 

1.  Primage,  427,  428,  n.  Charter, 
II.  L.  V.  1. 

2.  Construction  of  charters,  427,  428, 
n.     Charier^lD.y.l. 

3.  Usage,  427,  428,  n.  Charier,  U,  1. 
V.  1. 

4.  Exemptions,  382.  Ramsgate  Har- 
btmr, 

VII.  Delivery  on  board,  with  bill  of 
lading  for  delivery  to  vendee,  364. 
Vendors,  JI.  I. 

SIDE  BAR  RULE. 

Bail  how  affected  by,  in  Regina  t.  HUls, 
176,  180. 

SIGNATURE. 
Consent  shewn  by,  809.    Poor,  IX.  1. 

SILENCE. 

When  not  evidence  of  acceptance,  364. 
Vendors,  U.  1. 

SPECIFICATION. 
How  construed,  956.    Patent,  I.  1. 

STAMP. 
Defect  in. 

Effect  on  sale  of  a  bill,  849.  Bills, 
IV.  1. 

STATIONERS'  HALL. 
Registry  at,  577.     Copyright, 

STATUTE. 

Fibst:  Generally. 

I.  Construction  of  statutes.  Construe- 
tion,U. 


II.  Preamble. 

Of  former  act  in  pari  materia,  374. 
Annuity,  I.  1. 

III.  Conclusiveness. 

In  extinguishing  exemptions.    Plant 
T.  Mayor  of  Manchester,  504,  n. 

IV.  Reference  to. 

Prospective  reference  in  an  act  of  an 
earliersession,  694, 714.  Land  Tax, 

Seconblt:  Decisions  on  general  sta- 
tutes. 

V.  23  Ed.    3.    Stat.   1.     (Labourers). 
216,  260.    Action,  I.  2. 

VI.  27  H.  8.  c.  24.    (Continuing  fran- 
chises). 

Power  to  appoint  justices,  580.    As- 
souk,!.  1. 

Vn.  31  H,  8.  c.  13.    (Dissolution  of 
monasteries). 

Franchises  of  dissolved  abbeys,  580. 
Assault,  I.  1. 

Vm.  32  H,  8.  c.  20.    (Privileges  and 
franchises). 

Franchises  of  dissolved  abbeys,  580. 
Assatdt,  L  1. 

IX.  29  Car.  2.  c.  3.  (Statute  of  Frauds). 

Sect.  17.    Acceptance  and  delivery, 
364.     Vendors,  II.  1. 

X.  29  C  2.  c.  7.    (The  Lord's  day). 

Sect.  6.    Arrest  on  a  Sunday,  717. 
Arrest,  L  1. 

XI.  5  &  6  fV.^M.  e.  11.    (Delays  at 
Quarter  Sessions). 

Sect  2.    Costs,  176.    Bcmhrupt,  III. 

XII.  4  Ann,  c.  16.     (Amendment  of  the 
law). 

Sect.  9.  Lease  by  remainderman,  331 . 
Lease,  I. 

XIII.  8  O,  2.  c.  24.    (Debtors). 

Sect.  6.    Plea  of  .set  off  to  action  on 
bond,  23.    Bond,  I.  1. 

XIV.  11   O.2.  e.  19.    (Landlord  and 
tenant). 
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Sect.   1.    Seizure  of  goods  fraudu- 
lently removed,  564.    Distress,  III. 

XV.  18   O.  2.  c.  20.     (Justice  of  the 
Peace). 

Sect.  I.    Qualification,  452.    Justice 
of  (hi  Peace,  I. 

XVI.  25    G.  3.  c.   93.     {New  Sarum 
gaol),  654.     Qaol,  I.  1. 

XVII.  27  6?.  3.  c.  11.    (Commitment 
for  small  offences). 

To  what  house  of  correction,  580. 
Assault,  1. 1. 


XIX.  32  G.  3.  c.  74. 
bour). 


(Ramsgate  Har- 


Sect.  14.    Exemption  from  dues,  382. 
Ramsgate  Harbour 

XX.  35  G.  3.  c.  101.     (Poor). 

Sect.  2.    Costs  under  suspended  order, 
84.    P(wr,Xni. 

XXI.  38  G.  3.  c.  5.    (Lan4  Tax). 

Sect.  8.    Assessment  of  quotas,  694. 
Land  Tax, 

XXII.  38  G.  3.  c.  60.     (Land  Tax). 

Sect.  74.     Quotas  in  the  division,  694. 
Land  Tax, 

XXm.  42  G.  3.  c.  116.    (Land  Tax). 

Sect.  1 80.    Quotas  in  the  division,  694. 
Land  Tax. 

XXIV.  48  G. 
ScoOand), 

Sect.    16.      Interim   execution,    14. 
Foreign  Judgment, 

XXV.  53  G.  8.  c.  141.     (Annuities). 

Sect.  2.  Grant  requiring  enrolment, 
374.     Annuity,  I.  1. 

XXVI.  4  G.  4.  c.  34.    (Master  and 
Servant).    Master  and  Servant,  VI. 

XXVIL  9G.4.C.31.  (Offences  against 
the  person). 

Sects.  27,  33.    Summary  conviction 
for  an  assault,  580.    AssavU,  1. 1. 


3.  c.  151.    (Justice  in 


XXVin.  9G.4.C.61.  (Public  houses). 

Tenor  of  licence,  447.    Innkeeper, 

iXIX.  11  G.4&1  Tr.4.c.68.   (Car- 
riers). 

Sects.  4,  6.     Notice  to  consignors, 
750.     Carruir,!.  ^ 


XXX.  3  &  4  TF:  4.  c,  27. 
of  actions). 


(Limitation 


c.  69.     (High. 


1.  Sects.  2,  7,  10.     Short  resumption 
by  lessor,  641.    LimitaOan,  1,  1. 

2.  Sect.  2.   Time  at  which  right  of 
entry  accrues,  132.    Mine,  1, 1, 

XXXI.  4  &  5  TT.  4.  c.  76.    (Poor). 

1.  Sect.  15.  Commissioners*  rules,  809. 
Poor,  IX.  1. 

2.  Sect  68.  Settlement  by  estate.  803. 
Poor,  X. 

XXXn.  5  &  6  IF.  4.  c.  63.      (^'eights 
and  Measures). 

1.  Sect.  28.  What  liable  to  forfeiture, 
108.  Bona  Fides, 

2.  Sects.  39, 40.  Privileges  to  defend- 
ants,  108.  Bona  Fides. 

XXXin.  5  &  6  TF.  4. 
ways). 

Sect.  69.    Surveyor's  duty  to  abate 
encroachments,  748.    Abatement. 

XXXrV.  5  Stew,  4,  c,  re,  (Municipal 
Corporations). 

Sect.  60.     Not  giving  up  documents, 
717.  Arrest,  1,  1. 

XXXV.  1  &  2  Vict,  e,  106.  (Residence 
of  the  clergy). 

Sects.  54,  58,  120.    Proceedings  for 
nonresidence,  771.    Benefice,!,  1. 

XXXVI.  1  &  2  Vict,  c,  110.    (Insol- 
vent debtors). 

1.  Sect.    37.      Vesting   order,    790. 
Debtor,  VI.  1. 

2.  Sects.  37,  44.    Revesting  of  pro- 
perty, 395.  BiUs,\l,   406.  DeUor, 
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3.  Sect.    87.    Entering    satisfaction. 
739.  Debtor,  1. 

4.  Sect.  96.    Rehearing,    192,    196. 
County  Court,  VI. 

XXXVn.  6  &  evict,  c.  45.    (Copy- 
right). 

Sect.  11.  Entries  in  the  registry,  577. 
Copyright, 

Sect.  14.  Expunging  or  yarying,  577. 
Copyriglit, 

XXXVIII.  5  &  6  Vict.  c.  54.    (Tithe 
commutation). 

Sect.  19.    Noticeof  action,  915.    Ac- 
tion, YUL  I.       ' 

XXXIX.  5  &  6  Vict.  c.  98.  (Prisons). 

Sect.  18.   Special  contract,  654.  Gaol, 
I.  1. 

XL.  6  &  7  Vict.  c.  18.    (Registration  of 
voters). 

Sect.  55.    Remuneration    of  town- 
clerk,  182.    Parliament. 

XLI.  7  &  8  Victc.  101.   (Poor). 

1.  Sect.  3.  Bastardy,  546.  Bastard,  I. 

2.  Sect.  12.   Binding  apprentices,  809, 
Poor,  IX.  1. 

3.  Sect..32.  Audit  district,  77.    Poor, 
II. 

XLn.  8  &  9  Vict.  c.  20.       (Railways 
clauses). 

1.  Sect.  16.    Doing  as  little  damage 
as  can  be,  466.    Mandamus,  11. 

2.  Sect.  50.    Bridge   carrying  road 
over  railway,  466.    Mcmaamus,  II. 

3.  Sects.   115,   116.      Uncertificated 
engines,  793.    Distress,  II. 

XLIII.  8  &  9    Vict.  c.  68.    (BaU  in 
Error  in  misdemeanours). 

Sect.  1.  C)ondition  of  recognisance,  129. 
Error,  I.  1. 

XLIV.  9  &  10  Vict.  c.  66.    (Poor  re- 
moval). 


1.  Sect.  1.    Five  years*  residence,  84. 
Poor,  Xm. 

2.  Sect.  1.  Unemancipated  child,  440. 
Poor,  Xn. 

XLV.  9  &   10    Vict.  c.  95.     (CJounty 
Court).     County  Court. 

XLVI.  10  &  11  Vict.  c.  102.    (Bank- 
ruptcy and  Insolvency). 

Sect.  10.   Rehearing  of  Insolvent,  192, 
196.     Cownty  Court,  VI. 

XLVII.  11  &  12  Vict.  c.  63.     (Public 
Health). 

Sect.  88.    Exemption  from  rates,  492. 
Public  Health  Act. 

XLVIII.  11  &  12  Vict.c.  123.     (Nui- 
sances removal). 

Sect.  3.    Recovery  of  expences,  188. 
County  Court,  IX. 

XLIX.  12  &  13  Vict.  c.  101.     (County 
Courts). 

Sect.  12.    Rules   of  practice,    521. 
County  Court,  IX.  2. 

L.     12    &    13    Vict.  c.   103.      (Union 
charges). 

Sect.  5.  Irremoveable  lunatics,  440. 
Poor,  XII. 

LI.  12  &  13  Vict.  c.  106.     (Bankrupt). 

Sect.  67.    Delay   of  creditors,    35. 
Bankrupt,  I.  1. 

LII.    13  &   14   Vict.  c.  61.     (Ck)unty 
Courts). 

Sects.    11,    13.      CJosts    in    superior 
courts,  206,  210,  213.     Costs,  II. 

LIII.  14  &  15  Vict.  c.  99.     (Evidence). 

Sect.  6.  Inspection  of  documents,  555. 
Evidence,  III.  1. 

LIV.   15  &  16  Vict.  c.  76.    (Common 
Law  Procedure). 

1.  Sect.  80.  Pleading  and  demurring, 
216,  269.    Action,  L  2. 

2.  Sect.  143.  Suggestion  of  necessary 
allegations,  46.    BiUs,  I.  1. 
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TENANT  IN  COMMON. 


Thibdlt  :  Decisions  on  local  acts. 
LY.  Dock  and  navigation  acts. 

1.  Birkenhead  docks,  148.    Poor,  IV. 

2.  JfZ^ifiu^afe  harbour,  382.  Ranugate 
Barbour. 

LYI.  Acts  relating  to  improvement  of 
towns. 

New  Sarum  gaol,  654.     Ckwlt  I.  1. 
LVII.  Lighting  and  Paving  acts. 

1.  Car/uZe,  492.    Public  Health  wA. 

2.  Chelmsford.  Chelmsford  Union, 
Guardians^  v.  Chelmsford  Local 
Board  of  Health,  600,  n. 

3.  Manchester.  Plant  v.  Ma:yor  of 
Manchester,  504,  n. 

LVIII.  Acts  relating  to  the  government 
of  the  poor. 

Saint  Andrew,  Holbom,  and  Saint 
George  the  Martyr,  77.     Poor,  II. 

LIX.  Railway  Companies  acts. 

Eastern  Union:  arbitration  clause, 
530.     Railway,  III.  1. 

SUBPOENA  DUCES  TECUM. 
See  Page  940.    Evidence,  lY. 

SUBSOIL. 
Page  132.    Mine,  I.  1. 

SUGGESTION. 

Of  allegations,    under    Common    Law 
Procedure  act.    Pleading,  lY. 

SUMMONS. 

Contempt  in  not   appearing   to,    271. 
County  Court,  IX.  1. 

SUNDAY. 
I.  Illegal  arrest  on,  717.    Arrest,  L  1. 


II.  Closing  of  public  houses :  afternoon 
service,  447.    Innkeeper, 

SURCHAKGE. 
By  poor  law  auditor,  77.    Poor,  II. 

SURETY. 
I.  How  discharged. 

1 .  Whether  time  given  to  the  principal 
is  a  good  defence  at  law  for  the 
maker,  as  surety  only,  of  a  joint  and 
several  promissory  note,  46.  BiUs, 
LI. 

2.  Agreement  to  regard  the  surety  as 
sucn,  when  essential,  46.  BiUs, 
LI. 

n.  Pleading. 

What  must  be  shewn  in  a  plea  of 
time  given  to  principal,  46.    BiUs, 

m.  Bankruptcy  of  principal. 

Bail  on  removal  by  certiorari  not  dis- 
char^red  by  proof  against  estate  of 
principal,  176.    BaSurupt,  ITT. 


SURFACE. 
Page  132.    Afine,  Ll. 

SURPLUS. 
Substantial,  85.    Bankr^^  L  1. 

SURYIYORSHIP. 
Of  right  of  action,  69.    Patent,  I Y. 

SUSPENDED  ORDER. 
Page  84.    Paor,XnL 


TENANT  IN  COMMON. 

ivorshij 
Patent,  1\ 


Suryivor^ip    of  right   of  action,  69. 


TENANT  AT  WILL. 


TROVER, 
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TENANT  AT  WILL. 

Effect  of  his  twenty  one  years'  posses- 
sion being  broken  bj  a  short  resump- 
tion by  the  lessor,  641.    Limitation, 

TENANT  FROM  YEAR  TO  YEAR. 
See  Landlord  and  Tenant,  YU, 

TERM. 
See  Lease, 

THEATRE. 

Seduction  of  person  engaged  as  a  dra- 
matic performer,  216.    Action,  I.  2. 

TIME. 
I.  Computation  of. 

1.  Under  the  act  to  provide  for  the 
residence  of  the  clergy,  77 1 .  Bene- 
Jice,  L  1. 

2.  Distinction  between  afternoon  and 
evening,  447.    Innkeeper. 

n.  Reasonable  time. 

1.  J'or  applying  to  review  the  decision 
of  a  Judge  at  Chambers,  206.   Costs, 

2.  For  applying  for  plaintiff's  costs  in 
Superior  Court  in  cases  of  concur- 
rent jurisdiction  with  County  Court, 
206,213.     Costs,U. 

m.  Implications  as  to. 

Implied  limit  in  an  award  arranging 
the  trains  of  a  railway  comoany, 
530.    Raaway,m.l.  ^ 

rV.  Giving  time  to  principal,  46.  Bills, 

TITHE. 

Tithe  commutation  rent  charge. 

Distress:  notice  of  action,  915.    Ac- 
tion, vin.  1. 
Toi..  n.  3  T 


TITLE. 
L  Bar  by  lapse  of  time. 

Effect  of  temporary  resumption,  641. 
Limitation,  I.  1. 

II.  When  in  question. 

Ownership  of  ditch  under  nuisances 
removal  act,  188.  County  Court, 
U. 

in.  Of  recognizance,  129.    Error,  1,1. 


TORT. 

Action  for  damage  to  individual  by  false 
public  representation  of  fact^,  476. 
Action  I.  1. 

TOWN  CLERK. 
See  Municipal  Corporation,  I. 

TRADE. 
I.  Generally. 
What  is  a  trading,  5 12.     Contract,  II. 

n.  Contracts  in  restraint  of. 

How  construed,  512.    Contract,  II.  1. 
HL  Particular  trades. 

Wine  merchants,  512.  Contract,  II.  1. 

TREES. 

Carriage  of  quicks  and  plants,  822. 
Carrier,  U, 

TRESPASS. 

What  not  the  gist  of  the  action  on  a 
common  declaration  for  false  impri- 
sonment, 1.    Debtor,  IV, 

TROVER. 
Conversion. 

By  railway  company's  servants,  822. 
Carrier,  II. 

B.  &   B. 
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TRUSTS. 


VENDORS  AND  PURCHASERS. 


TRUSTS. 

I.  When  noticed  in  a  court  of  law,  605, 
624.    London, 

II.  Bequest  in  trust,  573.  County  Courts 


TURNPIKE  ROAD, 
See  Highway^  III. 

USAGE. 

I.  Effect  as  to  construction  of  statutes, 
694,716.    Land  Tax. 

n.  Under  ancient  charter,  427,  428  n. 
Charter,  II.  I.    V.  1. 

VENDORS    AND    PURCHASERS. 

I.  Contract  as  to  quantity. 

Actual  quantitj,  or  that  stated  in  the 
bill  of  lading. 

A  written  contract  was  made  for 
the  purchase  of  "the  cargo"  of  the 
P.  "now  at  Queenstovm,  as  it  stands, 
consisting  of  about  1300  quarters 
IhraUa  fiidian  corn,  at  the  price  of 
30*.  per  impl.  quarter,"  cost,  freight 
and  insurance  to  a  safe  port  in  the  u . 
K.,  "the  Quantity  to  be  taken  from 
the  bill  of  lading,  and  measure  calcu- 
lated at  220  qrs.  =»  100  kilos.  Pay- 
ment  cash,  on  handing  shipping  docu- 
ments." The  bill  of  lading  expressed 
that,  at  IbraiULt  were  shipped  in  good 
condition  on  board  the  A,  bound  to 
Q^eentiown  for  orders,  758  kilos,  de- 
liverable to  Z.  or  assigns,  he  or  thej 
paying  freight  according  to  charter- 
party.  "Quantity  and  quality  un- 
known to"  the  master.  A  few  days 
afWr  the  making  of  the  contract,  the 
shipping  documents,  including  this  bill 
of  lading,  were  sent  in  by  the  vendor, 
with  an  invoice  debiting  the  purchaser 
with  the  price  of  the  number  of  quar- 
ters in  758  kilos,  (at  the  rate  of  100 
kilos.  >B  220  qrs.)  at  30«.  ^r  quarter, 
and  crediting  him  with  freight  on  the 
same  number  of  quarters  at  \0s.  3d, 
The  purchaser  paid  the  balance,  and 


ordered  the  P.  to  D.,  where  she  de- 
livered her  cargo.  On  the  delivery, 
the  actual  number  of  quarters  proved 
to  be  less  than  that  calculated  from 
the  bill  of  lading.  The  purchaser 
paid  freight  on  the  actual  quantity 
only,  at  10«.  3^.  per  quarter;  and 
claimed  to  recover  back  from  the 
vendor  V.h.  9d,  per  quarter  for  the 
short  delivery,  as  an  overpayment. 

Held :  that  the  construction  of  the 
contract  was,  that  the  parties  a^eed 
to  buy  and  sell  the  cargo  at  a  price  to 
be  calculated  from  the  quantity  stated 
in  the  bill  of  lading,  and  not  to  depend 
upon  the  actual  quantity;  and  that 
the  purchaser  took  the  chance  of  the 
actual  quantity  turning  out  more,  or 
the  risk  of  its  turning  out  less,  than 
the  stated  quantity ;  and  consequently 
that  he  could  not  recover  for  short 
delivery.     Covas  v.  Bingham^  836. 

II.  Delivery     and    acceptance    within 
statute  of  frauds. 

1.  Delivery  to  carrier:   inaction   of 
vendee. 

Goods,  of  above  the  value  of  10/., 
were  verbally  ordered  to  be  shipped 
consigned  to  The  A*  Co,  at  Liverpool. 
The  A,  Co,  were  carriers  by  inland  na- 
vigation to  the  residence  of  the  vendee. 
The  goods  were  shipped  on  board  the 
M,y  a  vessel  selected  hj  the  vei\dor ; 
a  bill  of  lading  was  signed^  making 
the  goods  deliverable  to  The  A,  Co.  at 
Liverpool,  and  was  forwarded  to  them ; 
of  all  which  the  vendee  had  notice, 
and  did  and  said  nothing.  Then  the 
goods  perished  at  sea  on  their  voyage 
to  Liverpool;  and  the  vendee  renised 
to  have  any  thing  to  do  with  them. 
The  above  facts  being  proved  in  an 
action  for  goods  sold,  and  delivered, 
leave  was  reserved  to  enter  a  verdict 
for  plaintiff,  if  these  facts  were  evi- 
dence on  which  the  jury  would  have 
been  justified  in  finding  an  acceptance 
and  receipt  within  sect.  17  of  the 
Statute  of^  Frauds. 

Held.  1.  That  the  shipment  on 
board  a  vessel  selected  by  tne  vendor 
and  the  signature  of  a  bill  of  lading 
making  the  goods  deliverable  to  the 
vendee^s  agent,  though  a  sufficient  de- 
livery to  support  an  action  for  goods 
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sold  and  delivered,  was  not  sufficient 
to  bind  the  contract.  2.  That  the 
receipt  of  the  bill  of  lading  by  The  A. 
Co.  (thej  being  carriers  only),  and 
the  non-feasance  of  the  vendee  on 
hearing  that  the  goods  had  been 
shipped,  were  not,  under  the  circum- 
stances, sufficient  evidence  to  justify 
the  jur^  in  finding  a  verdict  for  the 
plaintiff.  Semble:  That  the  accept- 
ance and  retention  of  a  bill  of  lading, 
by  the  consignee,  may  be  equivalent 
to  an  actual  receipt  of  the  goods. 
Meredith  v.  Meigh,  364. 

2.  Acceptance  and  retention  of  bill  of 
hiding,  364.    Ante^  1. 

III.   Delivery    to    support    action    for 
goods  sold  and  delivered. 

Delivery  to  carrier,  364.    Antey  II.  1. 

lY.  Purchases  by  correspondent. 

Power  to  pledge  credit,  89.  BiUs,  V. 
1. 

y .  Failure  of  consideration. 

Where  the  article  does  not  answer  the 
description  by  which  it  is  sold,  849. 
BiUs,  IV.  1. 

VI.  Latent  defect. 

Where  it  causes  the  article  sold  not 
to  answer  the  description,  849. 
BiUs,jy.\, 

VU.  Collateral  stipulations. 

Not  to  carry  on  business  within  a 
certain  district,  512.  Contract,  U.  1 . 

Vm.  Sale  of  bills. 

1.  Credit  to  whom  given,  89.  BilUy 
V.  1. 

a.  Sale  without  recourse,  849.  BUU^ 
V.  1. 

9.  Of  unstamped  inland  bill  as  and 
for  a  foreign  biU,  849.   BUU,  IV.  1. 
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IX.  Other  particular  instances. 

1.  Sale  per  aversionen,  836.    Ante^  I. 

2.  Sale  of  ship,  301.    Shipping.lllA 

3.  Sale  of  goodwill,  512.     Contract, 

n.  1. 

VESTING  ORDER. 

See  pages  395,  406.   BiUs,  VI.  1.   Dei- 
tor,  11.  1. 

VOTERS. 

Revision  of  list,  town  clerk's  expences, 
182.    Parliament, 


WAREHOUSEMAN. 

Carrier  acting  as  warehouseman,  822. 
Carrier,  II. 


WARRANT. 

I.  Protection  of  officer  acting  without, 
748.    Abatement 

n.  Ab  to  acting  on  notice  of  its  exist- 
ence, 1.     Debtor,  IV. 

ni.  Successive  warrants,  717.  Arrest, 
LI. 

IV.  To  apprehend  insolvent  not  appear- 
ing on  an  order  for  a  rehearing,  196. 
County  Court,  VI.  3. 


WARRANT  OF  ATTORNEY. 

Given  to  provisional  assignee :  entering 
satisfaction,  739.    Debtor,  I. 


WASTE. 

Who  entitled  to  benefit  of  encroach- 
ments, 349.    Encroachment,  I.  1. 


WEIGHTS  AND  MEASURES. 

I.  Forfeiture  of  false  weights. 
8y  2 


104M) 


WIFE. 


YEAR. 


Not  of  false  weighing  machines,  108.    II.  Of  penonaltj. 
Bona  Fides*  i 

Bequest  in  trust  distinguished  from  i 
II.  Inspector.  legacj,  573.     County  Court,  I. 


Committing  an  illegal  act  bon&  fide, 
106.     Bonajides. 


WU^E. 
See  Baron  and  Feme. 


WITNESS. 

Subpoena  duces  tecum. 

Disobedience  does  not  render  second- 
ary evidence  admissible,  940.  Bvi- 
denceylY. 


WILL. 
L  Of  land.     Devise. 


YEAR. 

Of  sequestration,  how  computed,  771. 
!      Benejiee,  1.  1. 
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